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CHAPTER  I. 

TITLE— DESCENT. 

♦SECTION  I.  .[•898} 

TITLE  GENEBALLY  CONSIDERED. 

1.  Titie  defined. 

S.  The  different  stages  of  title. 

8.  All  title  by  descent  or  porohase. 

4.  Title  hj  act  of  law  and  of  parties. 

1.  Haying  treated  of  estates  with  their  qualities  and  inci- 
dents, both  as  to  corporeal  and  mcorporeal  hereditaments,  it 
now  becomes  proper,  in  pursuing  the  objects  of  this  treatise,  to 
consider  the  subject  of  the  titles  by  which  these  estates  are  ac- 
quired and  held,  with  a  yiew,  in  the  end,  to  speak  of  the  modes 
of  transmitting  such  estates  by  law,  from  one  person  to  another. 
It  would,  obviously,  be  of  little  importance,  beyond  embodying 
certain  speculative  and  abstract  notions  in  respect  to  the  forms 
which  property  may  assume,  to  define  and  illustrate  the  nature 
and  qualities  of  estates,  if  law  did  not  go  further,  and  deter- 
mine by  what  rule  the  ownership  of  such  property,  or  what  is 
commonly  called  the  tiUej  may  be  acquired,  held,  or  parted 
with,  by  individuals.  It  is  to  this  part  of  the  general  subject 
that  the  attention  of  the  reader  is  now  to  be  directed  It  is 
somewhat  difficult  to  define,  in  brief  terms,  precisely  what  is 

meant  by  title.  But  it  may  perhaps,  be  sufficiently  ao- 
£•399]  curate  to  *adopt  the  words  of  Lord  Coke,  who  defines 

it  as  ^^jtMta  causa  possidendi  quod  nostrum  estj  and 
▼ou  m.  1  [  394  ] 
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signifieth  the  means  whereby  a  man  cometh  to  land.  Et 
dicitur  tittUus  a  tuendoy  because  bj^  it  he  holdeth  and  defendeth 
the  land."  ^  Mr.  Burton  says :  "  Every  title  must  rest  ulti- 
mately upon  Qiere  possession."  Lord  Kaimes,  while  treating  of 
the  history  of  property,  says  :  "  It  is  taught  by  all  writers  tliat 
occupation  is  an  essential  solemnity  in  the  original  establish- 
ment of  land  property."  '^  But  so  soon  as  property  came  to  be 
considered  as  a  right,  independent  of  possession,  it  was  natural 
to  ralax  from  the  solemnities  formerly  requisite  to  transfer  land 
property."^  And,  after  all  the  speculations  in  which  these 
writers  have  indulged  upon  the  origin  of  individual  property  in 
any  portion  of  what  must  once  have  been  a  common  heritage, 
it  seems,  upon  their  hypothesis,  to  resolve  itself  back  to  posses- 
sion as  its  element,  but  to  have  derived  from  an  enjoyment, 
ifcsufBciently  continued,  an  abstract  notion  of  ownership,  to  which 
the  word  property  is  applied,  which  becomes  susceptible  of 
being  transmitted  to  others,  by  being  accompanied  by  a  sym- 
bolic, rather  than  an  actual,  formal  transfer  of  possession.* 
2.  Blaokstone  divides  title  to  lands,  considered  in  its  pro- 
gressive development,  into  several  stages,  namely, 
[♦400]  naked  possession,  *right  of  possession,  right  of  prop- 
erty without  possession,  and  right  of  property  united 
with  the  right  of  possession.^  This  idea  of  Judge  Blackstone, 
which  has  been  adopted  by  Mr.  Cruise  and  other  writers,  is 

*  Note. — Mr.  Maine,  in  his  recent  learned  and  ingenious  essay  npdh  "An- 
cient Law,"  combats  the  notion  of  Blackstone  and  other  writers  upon  the 
subject,  that  property  in  a  thing  must  have  been  originally  deriyed  from  oc- 
cupancy. '*  I  venture,"  says  he  "  to  state  my  o|Hnion,  that  the  popular  impres- 
sion in  reference  to  the  part  played  by  occupancy  in  the  first  stages  of  civil- 
izatioh,  directly  reyerses  the  truth."  "  It  is  only  when  the  rights  of  property 
have  gained  a  sanction  from  long  practical  inviolability,  and  when  the  vast 
majority  of  the  objects  of  enjoyment  have  been  subjected  to  private  ownership, 
that  mere  possession  is  allowed  to  invest  the  first  possessor  with  dominion  over 
commodities  in  which  no  prior  proprietorship  has  ibeen  asserted,"  p.  266. 
The  whole  discussion  upon  the  subject,  of  which  the  above  is  but  a  single 
thought,  will  repay  the  leader  who  may  study  the  eighth  chapter  of  his  work 
with  attention. 

1  Co.  Lit  345  b. 

>  Burt.  Real  Prop.  S  418;  Kaimes,  Law  Tracts,  98. 
.     *  a  BI.  Com.  195-199. 
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illustrated  by  an  act  of  disseisin,  followed  by  possession  by 
the  disseisor.    If  a  disseisor  enters  upon  the  land  of  another, 
and  evicts  or  turns  the  true  owner  out  of  possession  thereof, 
although,  in  one  sense,  as  between  him  and  the  true  owner, 
he  has  no  right  or  title  whatever  to  the  land,  yet,  as  to  all 
the  world  but  him,  the  possession  so  gained,  gives  him  com- 
plete dominion  over,  and  right  to  the  land,  and  constitutes,  in 
the  eye  of  the  law,  ^  prima  fade  title  thereto.    In  the  mean 
time,  however,  the  one  who  has  been  wron^ully  evicted  has 
a  right  to  the  possession  which  the  disseisor  has  usurped  and 
retains,  so  that  here  is  a  naked  possession  in  one,  and  a  right 
to  tiie  immediate  possession  in  another.    In  every  State,  where 
the  common  law  prevails,  possession  of  lands,  for  a  period  of 
time  sufficiently  long,  is  held  to  divest  the  owner  thereof  of  his 
right  to  r^ain  his  possession  by  his  own  act,  without  the  aid  * 
of  legal  process.    If,  therefore,  in  the  case  supposed,  this  pos- 
session shall  have  been  continued  by  the  disseisor  for  the  re- 
quisite length  of  time,  nothing  will  remain  in  the  original 
owner  but  a  right  of  property,  while  the  possession  and  right 
(^possession,  will  have  become  united  in  the  disseisor.    It  only 
remains,  then,  for  the  right  of  property  to  become  united  with 
the  possession,  and  right  of  possession,  to  perfect  the  disseis- 
or's title.    And  here,  again,  for  the  sake  of  quieting  titles, 
there  is,  in  every  State,  a  period  beyond  which  no  man  may  en- 
force his  naked  right  of  property,  after  he  shall  have  lost  his 
right  of  possession,  and  if,  in  the  case  supposed,  he  suffers  the 
disseisor  to  retain  the  possession  beyond  this  prescribed  period 
of  time,  no  one  can  call  in  question  the  right  of  property  as 
well  as  of  possession  of  the  latter,  and  he  thereby  becomes 
clothed  with  a  complete  title  to  the  land,  or,  as  Lord  Coke  says, 
it  was  anciently  called,  jus  duplicatum^  droit  droit^ 
Vudge  Walker,  in  his  introduction  to  the  American  [*401] 
law,  disposes  of  this  question  in  these  words :  '^  Such  re- 
finements serve  to  perplex,  rather  than  inform  the  mind.     The 
truth  is,  title  means  the  same  thing  as  ownership.     A  man 
may  be  in  possession  of  a  thing  wUich  he  does  not  own,  and 
he  may  ovm  a  thing  of  which  he  is  not  in  possession."    ^^  It 

>  I  BL  Co^.  195-199 ;  Co.  lat.  866  a ;  3  Cniue,  Dig.  312-315  ;  4  Kent,  Com. 
373 ;  Goterbcck,  Biacton  by  Coze,  100 ;  Beeres'  Hist.  4th  ed.  S34. 

[396] 
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would  seem,  therefore,  that  the  perfection  of  title  consists  in 
the  union  of  possession  with  the  right  of  possession,  for  when 
these  meet  in  the  same  person,  he  cannot  be  rightfully  dispos- 
sessed. In  other  words,  he  is  the  lawful  owner  of  the  proper- 
ty, and  this  is  the  whole  of  the  matter."^ 

3.  In  one  thing  all  writers  agree,  and  that  is,  in  considering 
that  there  are  two  modes  only,  regarded  as  classes,  of  acquiring 
a  title  to  land,  namely,  descent  and  purchase ;  purchase  includ- 
ing every  mode  of  acquisition  known  to  the  law,  except  that 
by  which  an  heir,  on  the  death  of  an  ancestor,  becomes  substi- 
tuted in  his  place  as  owner,  by  the  act  of  the  law.^ 

4.  Some  writers  make  a  distinction,  in  respect  to  estates  ac- 
quired by  purchase,  between  titles  created  by  act  of  the  law,  and 
those  by  act  of  the  parties,  estates  by  escheat  being  an  example 
of  the  first  class.  Others  still  incline  to  regard  estates  in  dower 
and  by  curtesy  as  properly  coming  within  the  doctrine  of 
descent.^ 

^  Walk.  Am.  Law,  317. 

s  S  Bl.  Com.  841 ;  James  v.  Morej,  2  Cow.  890;  Co.  Lit.  18  b. 
*  3  Cniise,  Dig.  317;  8  Flint.  Beal  Prop.  446;  Co.  Lit.  18  b,  note  106;  4  Kent, 
Com.  873,  note. 

[897] 
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SECTION  II. 

TITLE  BY  DESCENT. 

1.  Title  by  descent  defined. 

2.  jETdr  created  onl  j  by  law. 

8.  Title  by  heirahip,  not  till  ancestor's  death. 

4.  Heir's  title  is  independent  of  his  own  act. 

6-7.  Origin  and  changes  in  English  law  of  descent. 

8.  Hale's  canons  of  descent 

9.  All  mles  of  descent  arbitrary  and  arUficiaL 

10.  Feadal  rules  never  adopted  here. 

11.  Bnles  of  construction  as  to  descent 

13.  Bnles  for  computing  degrees  of  kindred. 

18  - 19.  English  canons  of  descent 

10.  What  is  accounted  as*' lands." 

81.  American  law  of  descent  traced  to  the  civil  law. 

S8,  S3.  How  civil  law  differs  from  American  and  English  law. 

84.  Seisin  necessary  to  create  one  a  itirp§. 

86.  Common  law  as  to  seisin  of  reversions,  &c. 

86.  Statutes  here  affecting  descents  of  reversions,  &o. 

87.  Statutes  here  as  to  ascending  and  collateral  inheritance. 

88.  Inheritance  by  those  of  half-blood. 

89.  Who  is  of  the  blood  of  him  who  was  last  seised,  &o. 

80.  Posthumous  children  as  heirs. 

81.  Illegitimate  children  when  heirs. 
88.  Lex  hd  regulates  descent  of  land. 
88.  Of  descent  from  aliens. 

84.  When  child  is  heir  in  place  of  father. 

86.  Heir  disinherited  only  by  express  devise. 

86.  Title  by  descent  prior  to  that  by  devise. 

87.  Title  of  ancestor  vests  at  once  in  his  heir. 

88.  What  to  be  proved  to  show  collateral  descent 

89.  What  is  embraced  under  **  ancestor." 

40.  Effect  of  omission  of  child's  name  in  a  will. 

41.  Marshalling  assets  in  paying  ancestor's  debts. 
48.  What  interests  in  lands  are  descendible. 

48.  Bents  descendible. 

44.  Of  advancement 

NoTB.— Statute  Bules  of  Descent 

1.  In  what  is  said  of  the  subject  in  the  fallowing  pages,  the 
ordinarj  division  of  titles  into  those  bj  descent  and  those  hj 
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purchase,  will  be  observed.     And  first  of  descent. 

[*402]  "  Property  of  *land8  by  descent  is,'*  says  Lord  Bacon, 

^'  where  a  man  hath  lands  of  inheritance,  and  dieth, 

nQt  disposing  of  them,  but  leaving  it  to  go  (as  the  law  casteth 

it)  upon  the  heir.    This  is  called  a  descent  of  law."  ^ 

2.  The  heir,  as  the  term  is  here  used^  is  always  appointed  by 
the  law ;  for  all  persons  appointed  by  a  tenant  in  fee-simple  as 
his  successors,  are  technically  not  heirs,  but  assigns,  whether 
the  appointment  be  by  deed  or  by  will,  in  which  respect  the 
common  differs  from  the  civil  law,  it  being  a  maxim  of  the 
feudal  law,  that  solus  Dem  potest  facere  hceredem^  non  homo? 

8.  The  title  of  an  heir  is  called  into  existence  by  the  death 
of  the  ancestor,  for  nemo  est  hceres  viventisj  although,  in  popular 
phrase,  certain  persons  are  regarded  as  the  heirs  of  persons 
still  alive,  under  the  names  of  heirs  apparent,  and  heu*s  pre- 
sumptive. Thus,  an  heir  presumptive,  is  a  person  who,  if  the 
ancestor  were  then  to  die,  would  be  his  heir ;  as,  for  instance, 
in  England,  a  daughter,  if  an  only  child,  would  be  heir  pre- 
sumptive of  her  father.  But  if  he  were,  subsequently,  to  have 
a  son,  she  would  cease  to  be  such  heir.  An  heir  apparent,  is 
one  who  is  certain  to  be  the  heir  of  an  ancestor  if  he  survive 
him,  as  is  the  case  in  England  with  the  oldest  son,  since,  by  the 
canons  of  descent  there,  he  is  sure  to  be  his  father^s  heir,  if  he 
outlives  him.^ 

4.  An  heir  at  law,  is  the  only  person  who,  by  the  common 
law,  becomes  the  owner  of  land  without  his  own  agency  or  assent. 
A  title  by  deed  or  devise  requires  the  assent  of  the  grantee  or 
devisee  before  it  can  take  effect.  But  in  the  case  of  descent, 
the  law  casts  the  title  upon  the  heir,  without  any  regard  to 
his  wishes  or  election.  He  cannot  disclaim  it,  if  he  would.^ 
Where  an  heir  takes  undevised  property  he  never  takes  it  by 
act  or  intention  of  the  testator.  His  right  is  paramount  to 
and  independent  of  the  will.*  An  heir  is  entitled  to  rents  of 
undevised  lands  until  sold  for  the  payment  of  debts,  even 
though  the  ancestor  die  insolvent.^    And  where  a  railroad  was 

1  Bac.  Law  Tracts,  128.  '  Co.  Lit.  191  a,  note  77.  §  v.  i. 

*  2  Bl.  Com.  208.  «  Wms.  Real  Prop.  75 ;  2  Bl.  Com.  201. 

*  Augustus  o.*Seabok,  3  Bfat.  (Kj.)  161. 

^  IiobdoU  V.  Hayes,  12  Gray,  238 ;  Gibson  v.  Farley,  16  Mass.  280 ;  Newoomb  v. 
Btebbins,  9  Met  540. 
[398] 
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laid  across  the  land  of  an  ancestor  after  his  decease,  his  heir 
was  held  entitled  to  the  damages  though  the  land  was  subse- 
quently sold  for  payment  of  debts.^ 

5.  In  tracing  the  history  of  the  law  of  descent  of  lands  in  a 
former  part  of  this  work,^  it  was  stated  that  '^  children, 

at  'first,  succeeded  to  a  feud  in  the  place  of  the  father,  [*403] 
and  grandchildren  in  the  place  of  children."  In  a 
treatise  called  *^  The  Laws  of  Hen.  I.,"  the  doctrine  of  exclud- 
ing females  is  promulgated  ;  and,  it  is  declared,  that  the  cap- 
ital fief  should  go  to  the  oldest  son.  And  this  is  said  to  have 
been  the  first  notice  of  the  English  doctrine  of  primogeniture, 
in  the  law  of  descent.^  The  rest  of  the  ancestor's  lands  were  to 
the  younger  son  or  sons.^ 

6.  In  the  time  of  Henry  H.,  however,  the  oldest  son  had 
become  sole  heir  to  all  lands  held  by  military  tenure,  nor 
could  his  right  be  defeated  by  an  alienation  of  the  ancestor, 
though  socage  lands,  unless  there  was  some  custom  to  the 
contrary,  descended  to  sons  equally.  If  the  ancestor  left  no 
sons,  both  military  and  socage  lands  descended  to  daughters 
in  equal  shares,  the  oldest  having  the  capital  messuage,  upon 
making  compensation  to  the  other  daughters,  but  all  taking  as 
coparceners.^ 

7.  In  the  time  of  Henry  IH.,  or  soon  after,  both  socage  and 
military  lands  descended  according  to  the  rules  of  primogeni- 
ture.^ But  it  is  not  known  when  collaterals  first  took  in  suc- 
cession, though  the  usage  prevailed  in  the  time  of  Henry  II., 
that  brothers  and  sisters  should  take  if  there  were  no  lineal 
descendants;  or,  if  they  were  dead,  their  children  were  to  take 
in  their  stead.  After  these,  the  uncles  and  their  children  came 
in,  and  last,  aunts  and  their  children,  —  the  males  always  being 
preferred  to  females.^    The  approach  to  this  system  of  rules, 

however,  was  gradual  and  by  degrees  only,  though  it  is  diffi- 

• 

Boynton  v,  Peterborough,  &c.  B.  B.  4  Cosh.  467. 

Ante,  Tol.  I,  p.  *67. 

1  Spence,  £q.  Jar.  175. 

Beere,  Hist.  Eng.  Law,  30,  Ut  ed. 

Reere,  Hist.  Eng.  Law,  30;  1  Spence,  Eq.  Jur.  176;  Dalrjmp.  Fend.  Ten. 


SO 


1  Spenoe,  Eq.  Jar.  176. 
Beere,  Hist.  Eng.  Law,  32. 
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cult  to  trace  the  stages  of  the  progress.^  In  the  time  of  Henry 
III.  the  rule  ju9  descendit  ad  primogenitum  was  established, 
and  all  descendants,  in  infinitum^  from  any  person  who  would 

have  been  heir  if  living,  inherited  jtire  represerUcUionu. 
[*404]  Thus,  *the  oldest  son  dying  in  the  lifetime  of  the 

father,  and  leaving  issue,  that  issue  was  to  be  preferred 
in  inheritancy  to  the  grandfather  before  any  younger  brother 
of  the  father.^  The  father,  it  will  be  perceived,  or  any  lineal 
ancestor,  was  never  allowed  to  succeed  as  heir  to  a  descendant, 
or,  as  Bracton  says,  "  nunqtbom  reascendit  ea  via  qua  descenditj 
po8t^mortem  antecessorum.^*  ^ 

8.  Lord  C.  J.  Hale,  is  said  to  have  reduced  the  rules  of 
descent  to  a  series  of  canons,  although  these  rules  had  then 
been  in  use  for  four  hundred  years ;  and  no  change  was  made 
in  them  until  the  act  of  3  and  4  Wm.  IV.  ch.  106,  in  1833.* 

9.  It  is  hardly  necessary  to  add,  that  whatever  may  be  the 
rules  of  descent  of  property  in  any  country,  they  must,  of 
necessity,  be  more  or  less  arbitrary  and  artificial,  ^'  the  crea- 
tures of  the  civil  polity  and  juris  positivi  merely,"  to  quote  the 
language  of  Blackstone.  What  these  rules  shall  be,  must, 
therefore,  in  the  nature  of  things,  depend  upon  the  condition 
and  genius  of  the  people  among  whom  they  prevail ;  and  it 
could  not  be  expected  that  the  systems  which  different  nations 
may  have  respectively  adopted,  will  be  found  to  be  in  all 
respects  the  same. 

10.  It  would  accordingly  be  found,  that  the  system  of  rules 
developed  under  the  feudal  notions  of  the  Middle  Ages,  though 
maintained  for  so  many  ages  in  the  mother  country,  were  not 
in  accordance  with  the  genius  and  condition  of  her  Colonies  in 
this  country ;  and  that,  at  an  early  period  in  their  history,  im- 
portant departures  from  these  canons  were  made  in  the  pro- 
gress of  their  legislation.  Massachusetts,  in  1641,  divided 
estates  equally  among  children,  except  giving  the  oldest  son  a 
double  share.  When  these  Colonies  became  States,  each  had 
its  own  system  of  rules  for  the  government  of  property  within 

1  Dfllrymp.  Fead.  Ten.  216-221. 

>  Reeve,  Hist.  £ng.  Law,  227  ;  Bract  Lib.  2,  pp.  64,  65. 

*  2  Bl.  Com.  211 ;  Bract  Lib.  2,  p.  62. 

«  Wms.  Real  Prop.  76. 
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its  limits,  some  of  them  varying  essentially  froni  those*  of  the 
others,  and  all  from  the  English  common  law.  And  these 
changes  were  followed  in  the  end  by  that  of  England,  in  1833, 
already  mentioned,  which  introduced  material  modifications 
in  the  ancient  canons,  and  rendered  the  system  in  many 
^particulars  more  conformable  to  the  prevailing  spirit  [*405] 
of  legislation  upon  the  subject  in  this  country.  Un- 
der these  circumstances,  it  would  obviously  be  loading  these 
pages  with  useless  and  obsolete  learning,  to  give  in  detail  the 
former  system  of  legal  rules  upon  this  subject  which  prevailed 
in  England.  And  yet,  in  order  that  the  reader  may  be  able  to 
understand  enough  of  this  system  to  apply  the  propositions  and 
illusti'ations  so  often  made  by  courts  and  legal  writers  when 
treating  of  kindred  topics,  and,  at  the  same  time,  to  see  to 

m 

what  point  the  law  has  been  carried  by  the  changes  which  the 
recent  legislation  of  England,  and  of  the  several  United  States, 
has  effected  in  this  respect,  it  seems  necessary  to  state  as  briefly 
as  may  be,  the  early  canons  of  the  English  law  of  descent, 
together  with  the  substance  of  the  existing  laws  of  these  States 
upon  the  same  subject,  and  such  a  reference  to  decided  cases  as 
may  aid  the  reader  to  understand  and  apply  the  rules  of  law 
which  may  be  found  at  present  to  prevail. 

11.  Before  doing  this,  it  seems  proper  to  call  the  reader's 
attention  to  certain  familiar  rules  of  construction  which  are  of 
constant  reference  in  construing  and  applying  the  provisions  of 
these  several  systems,  and  all  of  which  have  their  origin  in  the 
common  law.  And  first,  as  to  lineal  and  collateral  descent, 
and  the  modes  of  computing  the  degrees  of  affinity  between  two 
persons  related  to  each  other,  which  have  been  applied  xmder 
these  various  systems. 

Consanguinity,  or  kindred  by  blood  relationship,  is  the  con- 
nection or  relation  of  persons  descended  from  the  same  stock 
or  conmion  ancestor.  This  common  ancestor,  to  whom  refer- 
ence is  made  in  computing  the  degrees  of  affinity  to  determine 
the  nearness  or  remoteness  of  relationship  of  different  persons 
akin  to  each  other,  is  commonly  spoken  of  as  the  stirps  or  root, 
sometimes  the  stipeSy  the  trunk  or  common  stock  from  which 
the  line  or  lines  of  descent  are  traced.  This  consanguinity  is 
either  lineal  or  collateral.    It  is  lineal  when  it  exists  between 
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persons  descended  in  a  direct  line  one  from  the  other,  as  father, 
grandfather,  and  the  like*  in  an  ascending  line,  and  son,  grand- 
son, and  the  like,  in  the  descending  line.  It  is  collateral,  when 
they  are  descended  from  a  common  stirpt  or  stock, 
[*406]  but  not  one  *from  the  other.  Thus,  a  man  and  his 
nephew  are  collaterally  related,  as  each  may  trace  his 
line  of  descent  to  the  same  common  anqestor,  the  father  of  the 
one  being  also  grandfather  of  the  other.  And  at  the  distance 
of  twenty  generations,  as  illustrated  by  Blackstone,  a  man  has 
above  a  million  of  ancestors,  while  if  one's  ancestors  had  left 
upon  an  average  two  children  apiece,  and  each  of  those  children 
two,  and  so  on  through  fifteen  generations,  every  man  would 
have,  of  collateral  kindred  now  subsisting  in  the  fifteenth  de- 
gree, almost  two  hundred  and  seventy  millions.^ 

12.  By  the  canon  and  common  law,  which  concur  in  this 
respect,  the  degrees  of  kindred  between  two  persons  are  reck- 
oned by  counting  from  a  common  ancestor  to  the  most  remote 
descendant  of  the  two  from  him.  The  relation  of  two  brothers 
is  in  the  first  degree,  because  there  is  but  one  step  from  their 
father  to  either  of  them.  But  the  relation  of  uncle  and  nephew  is 
in  the  second  degree,  there  being  two  degrees  from  the  nephew 
to  his  grandfather,  the  father  of  the  uncle.  By  the  civil  law, 
which  is,  in  this  respect,  generally  adopted  in  this  country,^ 
these  degrees  are  computed  by  adding  together  the  number  of 
degrees  there  are  between  each  of  the  two  persons  whose  re- 
lationship is  to  be  ascertained,  and  the  common  ancestor. 
Thus,  the  relation  between  brothers  is  in  the  second  d^ee, 
each  being  one  degree  removed  from  the  father.  But  between 
uncle  and  nephew,  it  is  the  third,  and  between  cousins,  the 
fourth  degree  of  kindred.* 

18.  The  first  of  the  English  canons  of  descent  was,  that  the 
inheritance  should  lineally  descend  to  the  issue  of  the  person 
who  Uut  died  actually  seisedj  in  infinitum^  but  never  lineally 
ascend.  The  seisin  here  meant  must  have  been  an  actual,  or 
what  was  equivalent  to  an  actual,  corporeal  seisin.^  The 
English  law  is  now  so  changed,  that  the  heir  must  be  of  the 
last  person  entitled  to  the  estate  as  a  purchaser.     So  that, 

1  2  Bl.  Com.  202,  206.  *  McDowell  v.  Addams,  45  Penn.  St.  430. 

*  2  Bl.  Com.  206,  207.  *  2  Bl.  Com.  208,  209. 
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if  *oiie  has  an  estate  as  beir  from  oue  who  purchased  [MOT] 
it,  and  dies,  his  heir  does  not  inherit  the  estate  unless 
he  is  also  heir  to  the  purchaser  from  whom  his  immediate  an- 
cestor inherited.^  If  there  is  a  failure  of  lineal  descendants  of 
the  last  purchaser  entitled  to  the  estate,  it  goes  to  the  nearest 
lineal  ancestor,  the  father,  and  all  paternal  ancestors  and  their 
descendants,  being  preferred  before  females.^ 

14.  The  second  canon  is  still  the  English  law,  that  male  issue 
are  admitted  as  heirs  before  females.^ 

15.  The  third  canon  provides,  that  where  there  are  several 
males  kindred  in  equal  degree,  the  oldest  is  the  heir.  But  if 
there  are  several  females,  they  all,  together,  constitute  what  is 
called  the  heir.    And  this  rule  remains  unchanged.^ 

16.  By  the  fourth  canon,  the  lineal  descendants  in  infinitum 
of  anj  person  deceased,  represent  the  ancestor,  that  is,  stand 
in  the  same  place  as  the  ancestor  would  himself  have  done  had 
he  been  living.  This  taking  bj  representation  is  called  a  suc- 
cession per  stirpeSy  or,  according  to  the  roots,  all  the  branches 
of  each  root  taking  the  share  which  the  root  it  represents 
would  have  taken,  and  is  used  in  distinction  from  taking  per 
eapiia^  where  each  takes  as  next  of  kin  to  the  deceased  in  his 
own  direct  rigbt.^ 

17.  Under  the  fifth  canon,  upon  failure  of  lineal  descendants 
or  issue  of  the  person  last  seised,  the  inheritance  descends  to 
his  collateral  relations  of  the  blood  of  the  first  purchaser,  sub- 
ject to  the  three  last  previous  rules.  This  is  now  altered  so 
that  the  estate  passes  to  lineal  ancestors,  if  any,  in  preference 
to  collateral  kindred.^ 

18.  By  the  sixth  canon,  the  heir  in  the  collateral  line  of  the 
person  last  seised,  must  be  his  next  collateral  kinsman 

of  the  *whole  blood.    By  kinsman  of  the  whole  blood  [M08] 

is  meant  one  who  has  descended  not  only  from  the 

same  ancestor,  but  from  the  same  couple  of  ancestors.    If  two 

1  Wmi.  Real  Prop.  78-80. 

s  Wms.  Beal  Prop.  SS,  85.  Mr.  Coleridge,  in  his  note  to  2  Bi.  Com.  SU,  uyg, 
in  tbe  eue  aboYe  suppoaed,  "  the  inherilanoe  is  eqwdiy  diyided  between  the  two 
aaoending  lines." 

•  S  Bl.  Com.  aiS.  «  a  Bl.  Com.  2U. 

•  S  BL  Com.  117,  SIS. 

•  SBL  Com.  220;  Wms.  Beal  Prop.  89. 
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are  descended  from  the  same  father,  but  have  different  mothers, 
or  from  the  same-  mother  by  different  fathers,  they  will  be  as 
of  the  half-blood  to  each  other.  And  by  the  application  of  this 
canon,  a  sister  of  the  whole  blood  of  one  who  is  deceased,  is 
preferred  to  a  brother  of  the  half-blood,  under  the  maxim  that 
po88es8to  fratris  facit  9orarem  ease  hcBredem}  This  canon  is 
now  altered  so  that  a  kinsman  of  half-blood  is  made  capable 
of  being  heir,  and  to  inherit  next  after  a  kinsman  in  the  same 
degree,  of  the  whole  blood.^ 

19.  The  seventh  canon  respects  collateral  inheritances,  and 
prefers  male  stocks  to  female,  unless  the  lands  shall  have 
actually  descended  from  the  female.  This  means,  that  kindred 
derived  from  the  blood  of  the  male  ancestor,  however  remote, 
shall  be  admitted  before  those  from  the  blood  of  the  female, 
however  near,  with  the  exception  above  stated ;  the  relations 
on  the  father's  side  being  admitted,  in  infinitum^  before  those 
of  the  mother's  side  are  admitted  at  all.^ 

20.  The  word  land^  as  used  in  the  present  English  statute  of 
descent,  to  denote  that  to  which  a  person  must  be  entitled  in 
order  to  be  a  purchaser,  and,  therefore,  an  ancestor  from  whom 
a  descent  might  be  traced,  embraces  all  estates,  possibilities, 
rights,  titles,  and  interests  in  all  lands,  whether  in  possession, 
reversion,  remainder,  or  contingency.  Nor  is  it  necessary,  in 
order  to  make  one  entitled  to  land,  that  he  should  have  ob- 
tained possession,  or  the  rents  and  profits  thereof.^ 

21.  When  the  rules  of  descent  in  this  country  are  examined, 
it  will  be  found  that  the  American  law  has  borrowed  much 

m 

more  from  the  civil  thaft  the  common  law  in  respect  to  the  dis- 
tribution of  estates.    The  one  himdred  and  eighteenth  Novel 

of  Justinian  has  a  striking  resemblance  to  the  Ameri- 
[*409]  can  law,  in  ^giving  the  succession  of  estates  to  all 

legitimate  children  without  distinction,  and  disregard- 
ing all  considerations  of  primogeniture.^ 

22.  There  is  one  particular  in  which  the  American  law  dif- 
fers from  that  of  Justinian,  that,  while  generally  in  this  coun- 
try, lineal  descendants,  if  they  stand  in  an  equal  degree  from 

1  2  BL  Com.  224,  227.  *  Wms.  Real  Prop.  86. 

•  2  BL  Com.  284.  *  Bart  Real  Prop,  f  301,  note. 

*  Coop.  Jasdn.  548 ;  4  Eent,  Com.  878. 
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the  common  ancestor,  share  equally  per  capita;  under  the 
Koman  law,  regard  was  had  to  the  right  of  representation,  each 
lineal  branch  of  descendants  taking  only  the  portion  which  their 
parent  would  have  taken,  had  he  been  living,  the  division  being 
per  stirpes  and  not  per  capita.^  But  it  will  be  found  that  in 
some  of  the  United  States  the  rule  of  the  Roman  law  in  this 
respect  has  been  adopted  and  retained.  Among  them  are  Rhode 
Island,  New  Jersey,  North  and  South  Carolina,  Alabama,  and 
Louisiana.^ 

23.  In  one  marked  respect,  the  Roman  was  unlike  either  the 
English  or  American  law,  since  by  that,  one  was  an  heir  who 
took  by  will  as  much  as  he  who  took  by  descent,  and  by  a  fic- 
tion, was,  in  all  respects,  the  person  whom  he  represented.^ 

24.  By  the  English  law,  no  one  could  be  a  stirps  from  whom 
a  descent  could  be  derived,  unless  ho  had  been  actually  seised. 
The  possession  of  a  tenant  for  years  was,  however,  deemed  to 
be  the  possession  of  him  who  was  entitled  to  the  freehold, 
whether  a  reversioner  or  a  remainder-man.^  And  the  seisin  or 
possession  of  one  tenant  in  common  or  coparcener,  is  a  seisin 
or  possession  of  all.^ 

25.  As  there  can  be  no  actual  seisin  and  possession  of  a  re- 
mainder or  reversion  dependent  upon  a  particular  estate  of 
freehold,  although  the  same  will  descend  through  a  line  of 
successive  heirs  until  the  estate  vests  in  some  one  in  possession, 
the  rule  of  the  common  law  seems  to  be  this :  if  such 
remainder  *or  reversion  comes  by  descent  from  the  [*4103 
donor  of  the  particular  estate  who  created  the  same, 

the  person  who  claims  it  when  it  vests  in  possession,  must  trace 
his  descent  from  the  donor  who  was  last  actually  seised,  irre- 
spective of  all  who,  in  the  mean  time,  may  have  been  entitled 
to  the  same  as  heirs,  the  donor  or  creator  of  the  particular  es- 
tate being  the  stirps  from  which  the  descent  of  the  one  who  is 
to  take,  is  to  be  traced.  But -it  would  have  been  competent 
for  any  one  to  whom  such  right  had  descended,  to  have  sold 
or  devised  it,  whereby  the  grantee  or  devisee  as  purchaser 
would  have  constituted  a  new  stirps^  and  he  would  take  the 

1  Coq>.  Justin.  544;  4  Kent,  Com.  879,  391,  408. 

s  4  Kent,  Com.  891.  •  Co.  Lit  a,  Butler's  note  77,  ^\  2,  8. 

*  Co.  Lit.  15  a.  *  4  Kent,  Com.  386. 
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estate  when  it  vested  in  possession,  who  could  trace  the  descent 
to  himself  from  such  new  stirps.  And  the  same  would  be  the 
effect,  if  the  donor  of  the  particular  estate  or  the  remainder- 
man subject  to  it,  had  himself  conveyed  or  devised  the  rever- 
sion or  remainder.^ 

26.  But  the  law,  in  this  respect,  is  changed  in  several  if  not 
all  of  the  United  States,  and  the  heirs  of  a  reversioner  or  re- 
mainder-man take  as  absolutely  as  if  their  ancestor  were 
actually  seised  as  of  a  freehold  in  possession;  the  word 
^'  seised,"  when  applied  to  such  an  interest,  being  equivalent  to 
owning,  and  ^^  seisin,"  to  ownership.  A  remainder-man  or 
reversioner,  therefore,  becomes  a  proper  stock  of  descent,  and 
the  remainder  or  reversion  of  one  dying  intestate,  is  to  be  dis- 
tributed among  his  heirs  in  the  same  manner  as  estates  in  pos- 
session. The  heir  here  takes  all  the  real  estate  otvned  by  the 
ancestor  at  the  time  of  his  death,  and  the  maxim  of  the  com- 
mon law,  that  seimna  facit  stipitem,  rum  ju%^  is  practically 
abolished,  it  is  believed,  in  the  States  mentioned  below,  if  not 

in  all  the  States  in  this  country.^ 
[*411]      *27.  By  referring  to  the  statutes,  an  abstract  of 

which  is  given  at  the  close  of  this  chapter,  it  will 
appear  that  an  estate  of  inheritance  pretty  uniformly  ascends 
to  lineal  ancestors*  where  lineal  descendants  fail,  they  being 
preferred  to  collateral  branches.  Thus  in  New  Hampshire,  a 
maternal  grandmother  rather  than  a  paternal  uncle  is  heir  to  a 
person  dying  under  age,  leaving  neither  father,  brother,  sister, 
nor  mother.'  But  the  law  is  less  uniform  in  respect  to  collat- 
eral heirs,  and  the  degrees  beyond  which  such  heirs  may  not 
claim  to  inherit  by  right  of  representation.  In  some  States, 
the  rule  will  be  found  to  exclude  all  beyond  the  children  of 

^  Cook  V.  Hammond,  4  Mason,  484 ;  Miller  v.  Miller,  10  Met  893 ;  4  Kent,  Com. 
d85 ;  ante,  pp.  *391,  *392 ;  Vanderhejden  v.  Cnradall,  2  Denio,  9 ;  4  Kent,  Jdom. 
386,  887. 

>  Gook  V.  Hammond,  4  Mason,  484 ;  Miller  v.  Miller,  10  Met.  893,  401 ;  Rnsaell 
v.  Hoar,  3  Met.  187  ;  Whitney  r.  Whitney,  14  Mass.  88 ;  Vanderheyden  v,  Crandall, 
2  Denio,  9 ;  Moore  o.  Rake,  2  Dntch.  574;  Hillhonse  v.  Chester,  3  Day,  166.  8o 
in  Vuqg^nia,  North  Carolina,  Tennessee,  Rhode  Iskuid,  BennsylTania,  Delaware, 
South  Carolina,  Georgia,  and  Ohio.  4  Kent,  Com.  388 ;  Walk.  Am.  Law,  333 ; 
Hartley  v.  The  State,  3  Ga.  938.  But  see  Chirac  o.  Roinficker,  .2  Pet.  6a5,  as  to 
the  law  of  Maiyland.    See  also  Lawrence  v.  Pitt,  I  Jones  (N.  C.)»  344. 

>  Kelsey  v,  Hanfy ,  20  N.  H.  479. 
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brothers  and  sisters.  In  others,  the  right  extends  to  their 
grandchildren.  Thus,  for  instance,  in  Maine,  if  an  intestate 
have  no  issue,  nor  father  nor  mother,  the  right  of  representa- 
tion does  not  extend  beyond  a  brother's  and  sister's  children.^ 
In  Maryland,  an  intestate  left  uncles  and  aunts,  and  children 
of  a  deceased  uncle.  But  the  latter  were  excluded  as  heirs,  as 
the  right  of  representation  extended  no  further  than  to  uncles 
and  aunts.' 

28.  There  will  also  be  found  a  great  difference  in  the  laws 
of  the  several  States,  in  respect  to  inheritance  by  those  of  the 
whole  and  half  blood.  In  some  States,  no  distinction  is  made 
between  4he  whole  and  half  blood,  though,  in  a  majority  of 
them,  a  distinction  more  or  less  extensive  exists  iu  that  respect, 
by  wliich  the  half-blood  are  postponed,  but  in  none  are  they 
wholly  excluded.  In  another  respect  the  laws  of  the  several 
States  essentially  differ,  namely,  as  to  inheritances  which  come 
to  the  ancestor  by  descent  and  are  called  ancestral,  by  contrast 
with  those  which  are  acquired  by  him  by  purchase.  In  several 
of  the  States,  these  descend  to  the  kindred  who  are  of  the  blood 
of  the  ancestor  from  whom  the  inheritance  comes,  whether  in 
the  paternal  or  maternal  line,  excluding  the  relations  in  the 
opposite  line  until  the  first  shall  have  been  exhausted.  And 
in  tracing  out  this  ancestral  line,  it  always  stops  at  the  last 
purchaser.  The  one  hundred  and  eighteenth  Novel  of 
Jiistinian,  ^changed  the  Boman  law  so  as  to  restrict  [*412] 
the  half'blood  from  inheriting  only  in  case  of  failure 
of  the  whole  blood.  While  before  that  time  no  difference  be- 
tween them  had  been  recognized.^  In  New  Jersey,  it  has  been 
held,  that  brothers  and  sisters  of  the  half-blood  on  the  mother's 
side  of  A  who  had  died  intestate,  inherit  with  a  sister  of  the 
]ialf'blood  on  the  father's  side,  lands  acquired  by  the  deceased 
by  deed  of  gift,  from  the  father  of  the  intestate.^  Half-blood 
inherit  equally  with  those  of  the  whole  blood  in  North  Carolina, 
Tennessee,  and  Maryland,  where  they  are  in  the  line  of  inheri- 
tance.^   Brothers  and  sisters  of  the  half-blood,  under  the  pro- 

1  Quhby  V.  B%giBfl,  14  Me.  809. 

*  Leirering  o.  Heigfae,  S  Md.  Ch.  Dec  SI ;  EUioett  v.  EUieott,  Id.  468. 
'  Coop.  Jastin.  545 ;  4  Kent,  Com.  406. 

<  Araold  V.  Deo,  8  SoAch.  868. 

*  Doe  V.  Shepperd,  8  Mnrph.  888 ;  Doe  v.  Turner,  8  HMrks,  485 ;  Niehol  tXi 
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vincial  statutes  of  Massachusetts,  were  heirs  to  each  other,  on 
failure  of  issue  if  the  father  was  dead.  And  in  applying  this 
law  it  was  held,  that  where  A  died,  leaving  a  wife  and  one 
child,  and  the  child  died  under  age  without  issue,  his  estate 
descended  to  his  mother  and  her  other  children  hj  a  former 
husband.^  In  Pennsylvania,  a  brother  or  sister  of  the  whole 
blood  of  the  deceased  is  preferred  to  one  of  the  half-blood. 
But  where  an  intestate  dies,  leaving  lands  which  he  inherited 
from  his  father,  and  his  heirs  on  his  father's  side  are  uncles 
and  aunts,  they  take  without  distinction  of  blood.' 

29.  When  reference  is  made,  in  the  language  of  a  statute, 
regulating  descent  to  such  as  are  of  the  blood  of  the  person  from 
whom  the  estate  came,  a  father  is  accounted  to  be  of  the  blood 
of  his  daughter.® 

80.  Posthumous  children  inherit  in  the  same  manner  as  if 
they  had  been  bom  in  the  lifetime  of  the  father,  and  were  sur- 
viving heirs ;  and  this  doctrine  is  universally  adopted  in 
the  United  States.'^  And  this  relates  back  to  the  concep- 
tion of  the  child,  if  it  is  born  alive.^ 
[*413]  *31.  By  the  common  law,  illegitimate  children  can 
neither  be  heirs  to  any  one,  nor  ancestors  to  any  one, 
except  their  own  issue,  for  purposes  of  descent.  But  the  laws 
of  many  of  the  States  will  be  found  to  have  modified  this 
rule,  especially  as  between  mothers  and  their  illegitimate 
children,  making  them  heirs  to  each  other.^ 

32.  It  should  be  borne  in  mind,  that  the  lex  loci  rei  sitce  regu- 
lates the  descent  of  lands  irrespective  of  the  domicil  of  the 
person  of  the  intestate,  or  the  claimants  as  heirs.^  And  those 
laws  must  be  the  same  which  are  in  force  at  the  death  of  the 

Dopiee,  7  Terg.  415  ;  Lowe  v.  Siaocubben,  I  Harr.  &  J.  550 ;  Osborne  v.  Widen- 
bouse,  3  Jones  (N.  C),  £q.  238. 
1  Sbeffiold  V.  LoYering,  12  Mass.  490. 

*  Danner  v,  Shissler,  31  Fenn.  St.  289. 

*  Cole  V.  Batlej,  2  Cart  C.  C.  562. 

*  4  Kent,  Com.  412 ;  Den  v.  Flora,  8  Ired.  374 ;  Morrow  v.  Scott,  7  Ga.  535. 
^  Harper  v.  Arcber,  4  Smedes  &  M.  99. 

B  Wms.  Real  Prop.  102, 103,  and  Rawle's  note.  The  common  law  preTails  in 
the  States  of  Sonth  Carolina,  New  Jersey,  and  Delaware,  bat  in  none  other,  in  this 
respect. 

7  Story,  Confl.  Laws,  4  484 ;  Fotter  v.  Titcomb,  22  Me.  300 ;  Jones  v,  Marable, 
6  Hamph.  116 ;  Smith  v.  Kelley,  23  Miss.  167. 
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ancestor,  the  rights  of  heirs  being  considered  as  arising  at  that 
time.^ 

38.  Where  an  alien  is,  bj  law,  authorized  to  hold  real  estate, 
it  will  descend  as  that  of  a  citizen  to  whoever  is  his  lawful 
heir,  if  he  has  any,  and  will  not  escheat ;  and  where  one  was 
authorized  by  special  statute  to  hold  lands,  and  he  died  intes- 
tate, leaving  a  father  an  alien,  a  brother  authorized  to  hold 
land,  and  other  brothers  aliens,  it  was  held,  that  his  estate  de- 
scended directly  to  his  brother,  who  had  capacity  to  take  lands, 
as  his  heir.^ 

34.  In  some  of  the  United  States,  the  issue  of  a  deceased 
child  take  the  share  of  their  parent,  in  the  estate  of  the  parent 
of  their  parent.  But  in  these  cases  it  is  necessary  that  the 
child,  their  parent,  should  have  died  in  the  lifetime  of  their 
grandparent,  in  order  to  have  his  issue  become  heirs  of  their 
grandparent  by  way  of  representation.  Where,  therefore,  there 
was  a  devise  of  an  estate  first  to  A  B  for  life,  who  was  a  son 
and  one  of  the  heirs  of  the  testator,  remainder  to  the  legal  heirs 
of  the  testator,  it  was  held  that  if  the  remainder  was  a  vested 
one,  A  B  might  convey  his  share  of  it  in  his  lifetime, 
and  60  cut  oflF  *his  heirs  from  any  part  of  it.  If  the  re-  [*414] 
mainder  did  not  vest  till  the  decease  of  A  B,  still  his 
children  could  not  take  as  heirs  of  the  testator ;  for  to  consti- 
tute them  such  heirs,  their  father,  A  B,  must  have  died  in  the 
^ASiaior's  lifetime ;  and  in  this  case  they  were  not  born  till  after 
t\ie  testator's  death,  by  which,  of  course,  the  father  must  have 
survived  the  testator.* 

35.  An  heir  at  law  cannot  be  disinherited  except  by  express 
devise,  or  a  necessary  implication  in  a  will.  No  wish,  however 
^iig,  expressed  in  a  will  that  the  heir  should  not  inherit,  will 
have  any  effect,  unless  the  testator  actually  devise  the  same  es- 
tate to  some  other  person.* 

86.  And,  indep*endent  of  legislation,  as  a  title  by  descent  is 
deemed  by  law  to  be  worthier  than  that  by  devise,  if  an  ances- 
tor devises  to  his  heir  just  the  estate  in  quantity  and  quality 

'  ManhaU  v.  King,  S4  Miss.  85 ;  McGanghej  v.  Heniy,  15  B.  Mon.  3S3 ;  MiUer 
••lfin«r,loMct393,401. 

*  PttJsh  r.  Ward,  2S  Barb.  32S. 

*  Brown  v.  Lawrence,  3  Cash.  390-899. 

*  Doe  V.  Lanios,  8  Ind.  441  ;  Mclntire  i;.  Cross,  Id.  444. 
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which  he  would  take  by  descent,  the  latter  will  be  considered  as 
holding  bj  descent  and  not  by  devise.^  But  if  one  devises  an 
estate  to  his  wife,  she  will  take  as  a  purchaser,  and  not  by  de- 
scent.^ 

37.  Upon  the  death  of  an  ancestor,  the  real  estate  he  may 
leave  undevised  vests  at  once  in  his  heir,  subject  to  be  devested 
if  required  for  the  payment  of  the  intestate's  debts.^  And  if  the 
estate  of  the  deceased  was  a  fee,  the  law  presumes  that  it  de- 
scended to  the  heirs  at  law  of  the  deceased,  unless  a  devise 
thereof  is  affirmatively  shown  >  And  in  trying  the  title  of  an 
heir,  it  is  Hot  necessary  for  him  to  show  that  his  ancestor  died 
intestate.   The  intestacy  is  presumed  till  the  contrary  is  proved.^ 

88.  To  prove  heirship  in  a  collateral  line,  a  party  must  show 
tlie  descent  of  himself  and  of  the  person  last  seised,  from  some 
common  ancestor,  and  the  exhaustion  of  all  the  lines  of  descent 
which  would  have  a  right  to  claim  before  him.^ 

39.  The  term  '^  ancestor,"  as  used  in  a  statute  of  de- 
[*415]  scents,  *means  any  one  from  whom  the  estate  is  in- 
herited. In  this  sense  an  infant  brother  may  be  the 
ancestor  of  an  adult  brother,  the  former  having  died,  and  his 
estate  having  come  to  the  latter  as  his  heir.^  A  question  arose 
in  Massachusetts,  under  the  provision  whereby,  in  certain  cases, 
grandfathers  and  grandmothers  are  heirs  of  an  intestate,  in  a 
case  where  the  deceased  left  a  paternal  grandmother,  and  a  ma- 
ternal grandfather  who  had  a  wife  living,  the  question  being 
whether  the  estate  was  to  be  divided  into  two  or  into  three  parts. 
It  was  held,  that  for  the  purposes  of  inheritance,  the  husband 
and  wife  did  not  constitute  one  person  in  law,  and  that  each  of 
the  three  took  an  equal  share.^ 

40.  It  sometimes  happens  that  a  testator,  by  accident  or  in- 

1  Gilpin  V,  HoUingsworth,  3  Md.  190;  Philips  v.  Duhiell,  1  H.  &  J.  478 ;  Hoover 
V.  Gregory,  10  Teig.  444 ;  Backley  v.  Bncklej,  11  Barb.  43 ;  Ellis  v.  Page,  7  Cash. 
161 ;  Posey  v.  Badd,  SI  Md.  480.  The  law  ih  altered  in  England  m  this  respect, 
by  the  statute  S  ft  4  Wm.  IV.  ch.  106,  4  8. 

>  Calbertson  v.  Daly,  7  W.  ft  S.  195. 

s  Chubb  V.  Johnson,  11  Tex.  469 ;  WUson  v,  Wilson,  13  Barb.  852. 

*  Baxter  v.  Bradbuiy,  90  BCe.  S60. 

^  Lyon  V.  Kain,  36  111.  368. 

^  Emerson  v.  White,  9  Fost  482. 

7  Prickett  V.  Parker,  3  Ohio  St.  394. 

^  Knapp  0.  Windsor,  6  Gush.  156. 
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tention,  omits  the  name  of  a  child  or  grandchild,  in  the  pro- 
visions of  his  will,  and  questions  arise  as  to  what  are  the 
rights  of  such  child  or  grandchild  in  respect  to  the  testator's 
property.  It  seems  to  depend  entirely  upon  the  intention  of 
the  devisor,  the  child  being  without  remedy  if  his  parent  or 
grandparent  deliberately  determines  to  disinherit  him.  But  if 
the  child  or  grandchild  is  not  named  in  the  will,  the  law  will 
presume  it  is  an  accidental  omission,  and  therefore  lets  him  in 
to  claim  the  share  of  the  estate  of  the  testator  to  which  he 
would  have  been  entitled,  had  he  died  intestate.  This,  of 
course,  applies  only  to  grandchildren  where  the  child  is  dead, 
and  they  come  in  in  his  place.^  And  in  Massachusetts,  this 
was  held  to  extend  to  children  born  after  the  making  of  the 
will.*  What  shall  be  considered  such  an  omission  of  the  child 
as  to  allow  him  to  come  in  as  heir,  depends,  of  course,  upon  the 
construction  of  the  will  showing  that  the  testator  did  or  did 
not  have  the  child  in  view  in  making  the  devises  in  his  will. 
T%U8,  where  the  testator  left  the  disposal  of  his  property  '^  as 
well  with  reference  to  our  child  or  children  as  A  B,"  it  was 
held  to  be  such  a  reference  to  a  child  as  not  to  leave  the  estate 
intestate  as  to  him.' 

•41.  It  has  already  been  stated  that  every  heir  takes  [*416] 
his  land  by  descent,  subject  to  the  debts  of  the  intes- 
tate, provided  it  be  necessary  for  that  purpose,  and  the  requisite 
proceedings  are  had  within  the  period  of  limitation  within  which 
lands,  in  the  hands  of  heirs,  are,  by  statute,  made  liable  for 
such  debts.  And  in  order  to  determine  the  respective  rights 
and  liabilities,  in  this  respect,  of  persons  inheriting  portions  of 
an  intestate's  estate,  there  are  rules  in  several  of  the  States  for 
**  marshalling  the  assets,"  as  it  is  called,  or  determining  the  or- 
der in  which  the  estate,  real  and  personal,  shall  be  applied  in 
the  payment  of  the  intestate's  debts.^ 

42.  It  is  not  always  easy  to  determine  whether  claims  to  or 
interests  in  lands  are  or  are  not  inheritable,  and  pass  by  de- 
scent.   Among  some  of  these  which  have  come  under  the  con- 

1  Oage  9.  Oage,  9  Fost  533. 

*  Bancroft  v.  Ires,  3  Oniy,  367 ;  Mass.  Gen.  Stat.  eh.  92,  \  26. 

*  Beck  p.  Metz,  25  Mo.  70. 

*  See  Hajs  v.  Jackson,  6  B^ass.  149. 
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sideration  of  courts,  are  the  claims  to  lands  which  had  been 
*'  located"  under  the  laws  respecting  public  lands,  and  surveyed 
but  not  actually  patented  by  the  ancestor  during  his  life.  In  one 
case,  the  patent  issued  to  the  heirs  after  the  ancestor's  death, 
and  it  was  held  that  they  took  by  descent,  and  not  as  pur- 
chasers.^ So  where  A  devised  lands  to  B,  upon  a  condition 
subsequent,  and  made  C  his  residuary  devisee,  G  died,  and  then 
B  committed  a  breach  of  the  condition  under  which  he  held 
his  estate,  and  it  was  held,  that  the  possibility  of  regaining  the 
estate  by  making  an  entry  for  condition  broken,  which  passed 
to  C  by  the  devise,  descended  to  his  heirs  at  his  death.^  Where 
lands  were  sold  for  taxes,  but  the  purchaser  died  before  a  deed 
had  been  delivered,  although  a  certificate  of  sale  had  been  de- 
livered to  him,  it  was  held,  that  the  interest  in  the  lands  de- 
scended to  his  heirs.^ 

43.  Where  the  owner  of  the  land  leased  it  in  fee,  reserving 
rent,  and  died,  it  was  held,  that  rents  accruing  due  after  the 
death  of  the  lessor,  descend  and  pass  to  his  heirs,  as  a  part  of 

his  inheritance.^ 
[*417]  *44.  In  distributing  estates  among  heirs  and  distribu- 
tees of  intestates,  a  principle  is  adopted  in  most,  and  it 
is  believed  all  the  States,  whereby,  if  any  heir  or  distributee  has 
received  any  part  of  his  share  of  his  father's  estate  during  his 
lifetime,  the  same  will  be  deducted  from  his  share  of  what  the 
intestate  shall  have  left  at  his  death,  provided  such  share  shall 
exceed  the  amount  in  value  which  he  shall  have  received  in  the 
lifetime  of  his  father.  The  sum  thus  advanced  is  called  an  ad- 
vancement, and  may  consist  of  real  and  personal  estate.  But  in 
order  to  its  being  allowed  in  estimating  the  several  shares  to  be 
received  by  the  heirs  or  distributees,  it  must  be  shown  to  have 
been  intended  as  an  advancement,  by  certain  forms  of  proof 
which  the  law  has  prescribed.  These  rules  of  evidence  are  not 
uniform,  each  State  generally  prescribing  its  own  rules  by 
statute.^    But  as  much  of  what  has  been  said  of  the  laws  of  de- 

1  Bond  V.  Swearingen,  1  Ohio,  1S8 ;  Frizzle  v.  Veach,  I  Dana,  211 ;  Shanks  r. 
Lncas,  4  Blackf.  476. 

*  Clapp  v.  Stonghton,  10  Pick.  463. 
8  Rice  V.  White.  8  Ohio,  216. 

*  Green  v.  Massie,  IS  HI.  368 ;  Hasloge  v.  Kmgh,  25  Penn.  St  97. 
6  4  Kent,  Com.  418,  419. 
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scent,  is  designed  rather  to  indicate  the  subjects  of  legislation 
upon  the  general  doctrine,  than  as  an  attempt  to  give  accurate 
details  of  these  laws,  it  onlj  remains  to  refer  the  reader  to  the 
accompanying  outline  of  the  systems  of  the  different  States, 
80  far  as  they  can  be  gathered  in  a  general  statement  of  the 
present  state  of  legislation,  as  it  appears  in  the  volumes  cited  in 
the  following  pages. 


NOTE. 

8TATT7TX  BULE8    OF  DESCENT. 

Hie  rules  of  desoent,  prescribed  by  the  stafutes  of  the  several  United 
Stales,  are  as  follows :  — 

In  Alabama^  the  real  estate  of  an  intestate  descends, — 

L  To  the  children  and  their  descendants  equally. 

II.  To  the  brothers  and  sisters  or  their  descendants. 

nL  If  none  of  these,  to  the  father,  if  living,  if  not,  to  the  mother. 

IV.  If  there  be  neither  of  these,  then  to  the  next  of  kin  in  equal  de- 


*y.  If  there  be  none  of  the  above-mentioned  kindred,  then  to  the  [*418] 
husband  or  wife ;  and  in  default  of  these,  it  escheats  to  the  State. 

YL  There  is  no  representation  among  collaterals  except  with  the  descend- 
ants of  brothers  and  sisters  of  the  intestate. 

Vll.  There  is  no  distinction  between  the  whole  and  half  blood,  except 
that  in  case  the  inheritance  was  ancestral,  those  not  of  the  blood  of  the  an- 
cestor are  excluded  as  against  those  of  the  same  degree.  Ala.  Code,  1S67, 
U  1S8S>1S92. 

In  ArkansoBy  real  estate  of  inheritance  descends, — 

L  To  the  children  or  their  descendants  in  equal  parts. 

n.  To  the  father,  then  to  the  mother. 

nL  To  ther  brothers  and  sisters,  or  their  descendants. 

IV.  To  the  grandfather,  grandmother,  uncles,  and  aunts,  and  their  de- 
scendants, in  equal  parts ;  and  so  on,  passing  to  the  nearest  lineal  ancestor 
and  his  descendants. 

Y.  If  there  be  no  such  kindred,  then  to  the  husband  or  wife ;  and  in  de- 
fiudt  of  these,  it  escheats  to  the  State. 

YL  The  descendants  of  the  intestate,  in  all  cases,  take  by  right  of  repre- 
sentation, where  they  are  in  different  degrees. 

YII.  If  the  estate  come  from  the  father,  and  the  intestate  die  without  de- 
scendants, it  goes  to  the  father  and  his  heirs ;  and  if  the  estate  be  maternal, 
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then  to  tbe  mother  and  her  heir*.  But  if  the  estate  be  an  acquired  one,  it 
goes  to  the  father  for  life,  remainder  to  the  collateral  kindred ;  and  in  de- 
fault of  father,  then  to  mother  for  life,  and  remainder  to  collateral  heirs. 

ym.  In  defiuilt  of  father  and  mother,  then  first  to  the  brothers  and  sis- 
ters, and  their  descendants  of  the  father ;  then  to  those  of  the  mother.  This 
applies  only  where  there  is  no  near  kindred,  lineal  or  collateral 

IX.  The  half-blood  inherits  equally  with  the  whole  blood  in  the  same  de- 
gree ;  but  if  the  estate  be  ancestral,  it  goes  to  those  of  the  blood  of  the  an- 
cestor from  whom  it  was  derived. 

X.  In  all  cases  not  provided  for  by  the  statute,  the  inheritance  descends 
according  to  the  course  of  the  common  law.    Dig.  Ark.  Stat  1858,  ch.  56. 

In  CaUf&mia, — 

I.  If  there  be  a  surviving  husband  or  wife,  and  only  one  child,  or  the  issue 
of  one  child,  in  equal  shares  to  the  surviving  husband  or  wife,  and  child,  or 
issue  of  such  child.  If  there  be  more  than  one  child,  or  one  and  the  issue  of 
one  or  more,  then  one  third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder to  the  children  or  issue  of  such  by  right  of  representation.  If  there 
he  no  child  living,  then  to  lineal  descendants  equally,  if  they  are  in  the  same 
degree,  otherwise  by  right  of  representation. 

IL  If  there  be  no  issue,  then  in  equal  shares  to  the  surviving  husband  or 
wife  and  to  the  intestate's  fiither.  If  there  be  no  father,  then  one  half  in 
equal  shares  to  the  brothers  and  sisters  of  the  intestate,  and  the  issue  of  such 
by  right  of  representation,  provided,  if  there  be  a  mother,  she  shall  take  an 
equal  share  with  the  brothers  and  sisters.  If  there  be  no  surviving  issuei 
husband  or  wife,  the  estate  goes  to  the  father. 

m.  If  there  be  no  issue,  nor  husband,  nor  wife,  nor  father,  then  in  equal 
shares  to  the  brothers  and  sisters  of  the  intestate,  and  to  children  of  such  by 
right  of  representation ;  provided  there  be  a  mother  also,  she  takes  equally 

with  the  brothers  and  sisters. 
[*419]      *iy.  If  there  be  none  of  these  except  the  mother,  she  takes  the  es- 
tate, to  the  exclusion  of  the  issue  of  deceased  brothers  and  sisters. 

y.  If  there  be  a  surviving  husband  or  wife,  and  no  issue,  father,  mother, 
brother,  or  sister,  the  whole  goes  to  the  surviving  husband  or  wife. 

yi.  If  none  of  these,  to  the  next  of  kin  in  equal  degree,  those  claiming 
through  the  nearest  ancestor  to  be  preferred  to  those  claiming  through  one 
more  remote. 

VIX.  If  there  be  several  children,  or  one  child  and  the  issue  of  one  or 
more,  and  any  such  surviving  child  die,  under  age,  and  unmarried,  the  es- 
tate of  such  child  which  came  from  such  deceased  parent  passes  to  the  other 
children  of  the  same  parent  and  the  issue  of  such  by  right  of  representation. 

yill.  If  all  the  other  children  be  dead,  in  such  case,  and  any  of  them  have 
lefl  issue,  then  the  estate  descends  to  such  issue  equally  if  in  the  same  degree^ 
otherwise  by  right  of  representation. 

IX.  If  the  intestate  leave  no  husband  or  wife,  nor  kindred,  the  estate  es- 
cheats to  the  State  for  the  use  of  the  common  schools. 
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X.  The  degrees  of  kindred  are  computed  according  to  the  rules  of  the 
civil  law,  and  kindred  of  the  half-blood  inherit  equally  with  those  of  th» 
whole  blood  in  the  same  degree,  unless  the  estate  come  from  an  ancestor,  in 
which  case  those  not  of  the  blood  of  such  ancestor  are  excluded. .  Wood, 
Dig.  CaL  Laws,  1858,  p.  423 ;  Stots.  1862,  ch.  447. 

In  CotinectictUy  — 

I.  To  the  children  of  the  intestate  and  their  legal  representatives. 

n.  To  brothers  and  sisters  of  the  intestate,  of  the  whole  blood,  and  their 
representatives. 

TIL  To  the  parent  or  parents  of  the  intestate. 

lY .  To  the  brothers  and  sisteli  of  the  half-blood,  and  their  representatives. 

V.  To  the  next  of  kin  in  equal  degree,  kindred  of  the  whole  blood  to  take 
in  preference  to  kindred  of  the  half-blood,  in  equal  degree,  and  no  represen- 
tatives to  be  adnaitted  among  collaterals,  after  the  representatives  of  brothers 
and  sisters.  ^ 

YI.  Estates  which  came  to  the  intestate  firom  his  parent  ancestor,  or  other 
kindred,  go  — 

1.  To  the  brothers  and  sisters  of  the  intestate  of  the  blood  of  the  person  or 
ancestor  from  whom  such  estate  came  or  descended. 

2.  To  the  children  of  such  person  or  ancestor  and  their  representatives. 

3.  To  the  brothers  and  sisters  of  such  person  or  ancestor  and  their  repre- 
sentatives. 

4.  If  there  be  none  such,  then  it  is  divided  as  other  real  estate.  Conn.  Gen. 
Stat  1866,  p.  414,  §  57. 

laDoco/oA, — 

1-  To  husband. 

^  One  third  to  widow  and  two  thirds  to  next  lineal  descendants  and  the 
■ttCcesBors  of  those  deceased. 

m  If  no  children,  to  the  widow  to  the  value  of  two  thousand  dollars,  all 
OTer  to  the  father  or  mother,  or  brothers  and  sisters,  and  their  successors. 

IV-  To  widow,  if  no  children,  parent's  brothers  or  sisters, 

^'  To  nearest  lineal  descendants. 

^  To  next  of  kin.    Civil  Code,  1866. 

lo  DeUoDorey  when  anj  person,  having  title  or  right,  legal  or 
equitable,  to  anj  *lands,  tenements,  or  hereditaments,  in  fee-simple,  [*420] 
^  intestate  such  estate  descends,  — 

L  To  the  children  of  the  intestate,  and  their  issue  b^  right  of  represen- 
tation. 
XL  If  there  be  no  issue,  then  to  his  brothers  and  sisters  of  the  whole  blood, 
aod  their  issue,  by  right  of  representation. 

UL  Estates  to  which  the  intestate  has  titie,  by  descent  or  devise,  from  his 
parent  or  ancestor,  go,  in  default  of  issue,  to  his  brothers  and  sisters  of  the 
hlood  of  such  parent  or  ancestor,  if  there  be  any  such. 
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lY.  If  there  be  anj  of  these,  then  to  the  father. 

y.  If  there  be  no  &ther,  then  to  the  mother. 

VI.  If  there  be  no  kindred  above  mentioned,  then  to  the  next  of  kin  in 
equal  degree  and  their  iMue  by  representation ;  provided  that  collateral  kin- 
dred, claiming  through  a  nearer  common  ancestor,  shall  be  preferred  to 
those  daiwing  through  one  more  remote.  DeL  Bev.  Code,  1858,  ch.  85,  pi 
276. 

In  Florida,  the  rules  of  descent  are  the  same  as  in  Yiiginia.  Thomp. 
Dig.  Flor.  Laws,  pp.  188,  189. 

In  Georgia,  real  estate  descends,  —         ^ 

I.  To  the*  widow  and  children,  in  equal  shares ;  and  to  the  representatives 
of  the  children  per  gHrpe$. 

n.  If  there  be  a  widow  and  no  issue,  then  half  to  the  widow,  and  the  other 
half  to  the  next  of  kin.  But  if  there  be  issue  and  no  widow,  the  whole  goes 
to  the  issue. 

ni.  If  there  be  neither  widow  nor  issue,  then  to  the  next  of  kin  in  equal 
degree,  and  their  representatives.  But  no  representation  is  admitted  among 
collaterals  further  than  the  children  of  nephews  and  nieces. 

lY.  If  the  father  and  mother  be  alive,  and  a  child  dies  intestate  and  with- 
out issue,  such  father  or  mother,  in  case  the  father  be  dead,  come  in  on  the 
same  footing  as  a  brother  or  sister  would  do.  Provided,  that  if  the  mother 
has  married  again,  she  shall  take  no  part  of  the  estate  of  such  child,  unless  it 
shall  be  the  last  or  only  child. 

Y.  If  there  be  no  issue  but  brothers  and  sisters  of  the  whole  and  half 
blood,  then  those  in  the  paternal  line  only  inherit  equally,  But  if  there  be 
none  of  these  nor  their  issue,  then  those  of  the  half-blood  and  their  issue  in 
the  maternal  line  inherit. 

YI.  The  next  of  kin  are  to  be  investigated  by  the  following  rules  oi  con- 
sanguinity, namely,  children  to  be  nearest ;  parents,  brothers,  and  sisters,  to 
be  equal  in  respect  to  distribution,  and  cousins  to  be  next  to  them.  Cobbi 
New  Dig.  6a.  Laws,  1851,  YoL  I.  p.  297  ;  Laws,  1859,  p.  88,  no.  31. 

In  lUmois,  real  estate  descends,  — 

I.  To  children  and  their  descendants  by  right  of  representation. 

n.  If  no  children  or  their  descendants,  nor  widow,  then  to  the  parents, 

brothers,  and  sisten  of  the  deceased  in  equal  parts ;  allowing  to  each  of  the 

parents,  if  living,  a  child's  part,  or  to  the  survivor  of  them,  if  one  be 

[*421]  dead,  a  double  portion ;  *and  if  there  be  no  parent,  then  the  whole 

to  the  brothers  and  sisters  and  their  descendants. 

IIL  Where  there  is  a  widow  and  no  children  or  their  descendants,  then  one 
half  of  the  real  estate  goes  to  the  widow  as  her  exclusive  estate  forever. 

lY.  If  there  be  none  of  the  above-mentioned  persons,  then  the  estate 
descends  in  equal  parts  to  the  next  of  kin  in  equal  degree,  computing  by  the 
rules  of  the  civil  law ;  and  there  is  no  representation  among  collaterals, 
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except  with  the  deeoendants  of  the  brothers  and  sisterB  of  the  intestate ;  and 
there  is  no  distinction  between  the  kindred  of  the  whole  and  the  half  blood. 

T.  When  a  feme  covert  dies  intestate,  leaving  no  children  or  their  de- 
teendants,  then  the  one  half  of  the  real  estate  of  the  decedent  goes  to  the 
hnband  foreTcr.    2  HI.  Comp.  Stat  1858,  p.  1199. 

In  Indiana,  real  property  descends, — 

L  To  the  children  and  their  descendants  equally,  if  in  the  same  degree ;  if 
TX^  per  stirpes. 

n.  If  no  descendants,  then  half  to  the  Anther  and  mother,  as  joint-ten- 
lats,  or  to  the  snrrivor ;  and  the  other  half  to  the  brothers  and  sisters,  and 
their  issae. 

III.  If  there  be  no  father  and  mother,  the  brothers  and  sisters  of  the  intes- 
tito  take  the  whole.  If  there  be  no  brothers  nor  sisters  descendants  of  them, 
it  goes  to  the  &ther  and  mother  as  joint-tenants ;  and  if  either  be  dead,  to 
tlie  other. 

ly.  If  there  be  none  of  thess,  if  the  inheritance  came  from  the  paternal 
line,  then  it  goes,  — 

1.  To  the  paternal  grandfather  and  grandmother,  as  joint-tenants,  or  the 
inrrivor  of  them. 

S.  To  the  uncles  and  aunts  and  their  issue. 

8.  To  the  next  of  kin  in  equal  degree  among  the  paternal  kindred. 

4.  If  none  of  these,  then  to  the  maternal  kindred  in  the  same  order. 

y.  Maternal  inheritances  go  to  the  maternal  kindred  in  the  same  manner. 

YL  Estates  not  ancestral  descend, — 

1.  In  two  equal  parts  to  the  paternal  and  to  the  maternal  kindred,  and  on 
frilure  of  either  line  the  other  takes  the  whole. 

Vn.  Kindred  of  the  half  blood  inherit  equally  with  those  of  the  whole 
Uood,  except  that  ancestral  estates  go  only  to  those  of  the  blood  of  the  ances- 
tor;  provided  that  on  failure  of  such  kindred,  other  kindred  of  the  half  blood 
inherit  as  if  they  were  of  the  whole  blood. 

Vm  When  the  estate  came  to  the  intestate  by  gift  or  by  conveyance,  in 
oonsidention  of  love  and  affection,  and  he  dies  without  issue,  it  reverts  to  the 
donor,  if  he  be  still  living,  saving  to  the  widow  or  widower  his  or  her 
ngbta  therein ;  provided,  that  the  husband  or  wife  of  the  intestate  shall  have 

a  W  thereon  for  the  value  of  their  lasting  improvements. 

IX.  In  default  of  heirs,  it  escheats  to  the  State  for  the  use  of  the  common 
Khools. 

X.  Tenancies  by  the  curtesy  and  in  dower  are  abolished,  and  the  widow 
tikes  one  third  of  the  estate  in  fee-simple,  free  from  all  demands  of 
creditors;  *provided,  that  when  the  estate  exceeds  in  value  $10,000,  [*422] 
■he  takes  one  fourth  only ;  and  when  it  exceeds  $20,000,  one  fifth 

only. 

XI  When  the  widow  marries  again,  she  cannot  alienate  the  estate,  and  if 
daring  sDch  marriage  she  die,  the  estate  goes  to  her  children  by  the  former 
marriage,  if  any  there  be. 
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XBL  When  the  estate,  real  and  penooal,  does  DOt  exceed  $S00,  the  wbole 
goes  to  the  widow. 

XIII.  A  sunriTing  hosband  inherits  one  third  of  the  real  estate  of  the  mSd. 

XIV.  If  a  husband  die,  leaving  a  widow  and  onlj  one  child,  the  real  estate 
descends  one  half  to  each. 

XV.  When  a  husband  or  wife  dies,  leaving  no  child,  but  a  fiufaer  or 
mother,  or  either  of  them,  then  three  fourths  of  the  estate  goes  to  the  widow  or 
widower,  and  one  fourth  to  the  father  and  mother  jointly,  or  the  survivor  of 
them ;  but  if  it  does  not  exoeed  S*1,000,  the  whole  to  the  widow  or  widower. 

XVL  If  there  be  no  child  or  parent,  the  whole  goes  to  the  surviving 
husband  or  wife.    1  Ind.  Bev.  Stat  1852,  ch.  27. 

In  lowOf  -^ 

I.  To  children  and  their  issue  by  right  of  representation. 

II.  If  no  issue,  one  half  to  the  parents  of  the  intestate,  and  the  other  half 
to  his  wife ;  if  he  leaves  no  wife,  the  portion  which  would  have  gone  to  her 
goes  to  bis  parents.    Laws  of  1858,  ch.  63,  p.  96. 

in.  If  one  of  the  parents  be  dead,  the  surviving  parent  takes  the  share  of 
both,  including  that  which  would  have,  belonged  to  the  intestate's  wife  if  she 
had  been  living.    Ibid. 

lY.  If  both  parents  be  dead,  their  portion  goes  in  the  same  manner  as  if 
they  or  either  of  them  had  outlived  the  intestate,  to  their  heirs.    Ibid. 

V.  If  the  mother  be  the  surviving  parent,  she  takes  only  a  life  estate,  re- 
mainder to  the  children  of  her  body  by  her  deceased  husband,  he  being  father 
of  the  intestate.  If  there  be  no  such  children  nor  issue  of  such,  then  the 
property  is  to  be  divided  between  the  nearest  heirs  of  the  father  and  mother 
equally.     Ibid. 

VI.  If  there  be  no  heirs,  the  estate  escheats  to  the  State.  Iowa,  Code, 
1851,  §§1408-1415;  Iowa,  Laws,  1858,  ch.  6S,  p.  96;  Revision,  1860, 
§§  2436  -  2498. 

In  Kansas^  — 

I.  To  children  in  equal  shares,  and  to  the  issue  of  such  by  right  of  repre- 
sentation. 
U.  To  the  wife,  and  if  no  wife,  to  the  father. 

III.  If  the  father  be  dead,  the  portion  which  would  have  fallen  to  him  is 
disposed  of  in  the  same  manner  as  though  he  had  outlived  the  intestate,  and 
died  in  the  possession  of  the  portion  thus  falling  to  his  share,  and  so  on 
through  each  ascending  ancestor  and  issue,  unless  heirs  are  sooner  found. 

IV.  If  heirs  are  not  found  in  the  male  line,  the  portion  thus  inherited  goee 
to  the  mother  of  the  intestate  and  to  her  heirs,  following  the  same  rules  aa 
above  prescribed. 

y.  If  heirs  are  not  thus  found,  the  portion  uninherited  goes  to  the  wife  of 
the  intestate  or  to  her  heirs,  if  dead,  according  to  like  rules ;  and  if  he  haa 
had  more  than  one  wife,  who  either  died  or  survived  in  lawful  wedlock,  it  is 
equally  divided  between  the  one  who  is  living  and  the  heirs  of  those  who  are 
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dead,  or  between  the  hein  of  all,  if  all  are  dead,  Boch  biein  taking  hy  right 
of  representation. 

VL  If  fldll  there  be  property  uninherited,  it  escheats  to  the  State. 

VIL  Children  of  the  hidf  blood  inherit  equally  with  children  of  the  whole 
blood.    Gen.  Laws,  1862,  ch.  80,  §§  16,  22,  SO. 

In  Kentucky,  the  Statute  of  Descents  is  the  same  as  in  Virginia.  1  Ef. 
BeT.  Stat,  Stant  ed.  1860,  ch.  80,  p.  419. 

In  Louinana,  — 

I.  To  the  children  and  their  issue;  if  in  equal  degree,  then  pereapUa: 
dtiuBntme,  per  stirpes. 

n.  To  the  parents  of  the  intestate,  one  moiety ;  and  the  other  moiety  to 
his  brothers  and  sisters  and  their  issue.  If  one  parent  be  dead,  his  or  her 
share  goes  to  the  brothers  and  sisters  of  the  deceased,  who  then  have  three 
fourths.  K  both  parents  be  dead,  the  whole  goes  to  the  brothers  and 
listerB  and  their  issue. 

UL  If  the  brothers  and  asters  are  all  of  the  same  marriage,  they  share 
equally.    If  they  are  of  different  marriages,  the  portion  u  divided 
equally  between  the  *patemal  and  maternal  lines  of  the  intestate,  the  [*428] 
geiman  brothers  and  sisters  taking  a  part  in  each  line.  If  the  brothers 
and  sisters  are  on  one  side  only,  they  take  the  whole,  to  the  exclusion  of  all 
relations  of  the  other  line. 

IV.  If  there  be  no  issue,  nor  parent,  nor  brothers,  nor  sisters,  near  their 
issue,  then  the  inheritance  goes  to  the  ascendants  in  the  paternal  and  mater- 
nal lines,  one  moiety  to  each ;  those  in  each  line  taking  per  capita.  If  there 
is  in  the  nearest  degree  but  one  ascendant  in  the  two  lines,  he  excludes  all 
otheis  of  a  remoter  degree,  and  takes  the  whole. 

Y.  If  there  be  none  of  the  heirs  above  mentioned,  then  the  inheritance 
goes  to  the  collateral  relations  of  the  intestate,  those  in  the  nearest  degree 
excluding  all  others.  If  there  are  several  persons  in  the  same  degree,  .they 
take  per  capita. 

VI.  Representation  takes  place  ad  injinitum  in  the  direct  descending  line, 
but  does  not  take  place  in  favor  of  ascendants ;  the  nearest  in  degree  always 
excluding  those  of  a  degree  superior  or  more  remote. 
VIL  In  the  collateral  line,  representation  is  admitted  in  favor  of  the  issue 

of  the  brothers  and  sisters  of  the  intestate,  whether  they  succeed  in  concur- 

i^eaoe  with  the  uncles  and  aunts,  or  whether  the  brothers  and  sisters  being 

<lead,  their  issue  succeed  in  equal  or  unequal  degrees. 
VIIL  When  representation  is  admitted,  the  partition  is  made  per  stirpes  ; 

and  if  one  root  has  produced  several  branches,  the  subdivision  is  also  made 

1>7  rocts  in  each  branch,  and  the  members  of  the  branch  take  between  them- 

^^^^^eapiia.    La.  Civ.  Code,  Art  882-910. 

In  Maine.    The  law  of  descents  in  Maine  was  originally  derived  from  that 
of  Massachusetts,  and  is  now  the  same,  except  that  in  Maine  there  is  no  pro- 
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vuion  that  in  default  of  kindred  the  estate  shall  descend  to  the  widow  or  to 
the  husband.  The  statute  of  Maine  regulates  the  descent  of  the  real  estate 
of  the  intestate  without  further  specification.  Me.  Rot.  Stat  1847,  ch.  75, 
1,2. 


In  Maryland,  when  any  person  dies  seised  of  an  estate  in  any  lands,  tene- 
ments, or  hereditaments,  in  fee«mple  or  in  fee-simple  conditional,  or  of  an 
estate  in  fee-tail,  such  estate  descends,  -~ 

I.  To  children  and  their  descendants. 

IL  If  no  issue,  and  the  estate  descended  on  the  part  of  the  fiither,  then  to 
the  father. 

IIL  If  no  father,  to  the  brothers  and  sisters  of  the  intestate  of  the  blood  of 
the  father  and  their  descendants. 

IV.  If  n<Hie  of  these,  then  to  the  grand&ther  on  the  part  of  the  father,  if 
living,  otherwise  to  his  descendants  in  equal  degree ;  and  if  there  be  none 
puch,  then  to  the  father  of  such  grandfather  and  his  descendants,  and  so  on 
to  the  next  lineal  male  paternal  ancestor  and  his  descendants,  without  end. 
And  if  there  be  no  paternal  ancestor,  nor  descendants  of  any,  then  to  the 
mother  and  the  kindred  on  her  side  in  the  same  manner  as  aboTe  directed. 

y.  If  there  be  no  issue,  and  the  estate  descended  on  the  part  of 
[*424]  the  mother,  *then  to  the  mother ;  and  if  no  mother  liying,  then  to 
the  brothers  and  sisters  of  her  blood  and  their  descendants ;  and*  if 
there  be  none  of  these,  to  her  kindred  in  the  same  order  as  above ;  and  in 
default  of  maternal  kindred,  then  to  the  paternal  kindred  in  the  same  man- 
ner as  above  directed. 

YL  If  the  estate  was  acquired  by  purchase,  and  there  be  no  issue,  then  it 
descends,  — 

1.  To  the  brothers  and  sisters  of  the  whole  blood,  and  their  descendants  in 
equal  degree. 

2.  Then  to  the  brothers  and  sisters  of  the  half  blood. 
8.  If  none  of  these,  to  the  father. 

4.  If  no  father,  to  the  mother. 

5.  If  neither  of  the  above  kindred,  then  to  the  paternal  grandfiUher  and 
hb  descendants  in  equal  degree ;  then  to  the  maternal  grandfather  and  his 
descendants  in  equal  degree ;  then  to  the  paternal  great-grandfather  and  his 
descendants  in  the  same  manner,  and  so  on,  alternating  and  giving  prefer- 
ence to  the  paternal  ancestor. 

VIL  If  there  be  no  kindred,  then  the  estate  goes  to  the  surviving  wife  or 
husband,  and  their  kindred,  as  an  estate  by  purchase ;  and  if  the  intestate 
has  had  more  husbands  or  wives  than  one,  all  of  whom  are  dead,  then  to  their 
kindred  in  equal  degree,  equally. 

VIIL  No  distinction  is  made  between  brothers  and  sisters  ot  the  whole 
and  half  blood,  all  being  descendants  of  the  same  father,  where  the  estate  de- 
scended on  the  part  of  the  father,  nor  where  all  are  descendants  of  the  same 
mother,  the  estate  descending  on  her  part. 

IX.   Children  take  by  representation ;  but  no  representation  b  admitted 
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imoDg  collaterals  after  brothen'  and  risterB*  children.    1  Dorsey,  Md.  Laws, 
745;  Code,  1860,  pp.  880-833. 

In  Massachusetts,  when  a  person  dies  seised  of  lands,  tenements,  or  here- 
ditaments, or  of  any  right  thereto,  or  entitled  to  any  interest  therein,  in  fee- 
nmple  or  for  the  life  of  another,  they  descend,  subject  to  his  debts,  — 

L  In  equal  shares  to  his  children  and  the  issue  of  any  deceased  child  by 
right  of  representation ;  and  if  there  is  no  child  of  the  intestate  living  at 
his  death,  then  to  all  hb  other  lineal  descendants ;  equally,  if  they  are  all 
in  the  same  degree  of  kindred  to  the  intestate ;  otherwise,  according  to  the 
right  of  representation. 

II.  If  he  leaves  no  issue,  then  to  his  father. 

ni.  If  he  leaves  no  issue  nor  father,  then  in  equal  shares  to  his  mother, 
Vrothen,  and  sisters,  and  to  the  children  of  any  deceased  brother  or  sister  by 
right  of  representation. 

IV.  If  he  leaves  no  issue  nor  father,  and  no  brothers  or  sisters,  then  to  his 
mother,  to  the  exclusion  of  the  issue  of  any  deceased  brother  or  sister.  • 

y.  If  he  leaves  no  issue,  and  no  father,  mother,  brother,  nor  sister,  then  to 
his  next  of  kin  in  equal  degree ;  those  claiming  through  the  nearest  ancestor 
to  be  preferred  to  those  claiming  through  one  more  remote. 

VL  If  a  person  dies  leaving  several  children,  or  leaving  one  child  and  the 
iasne  of  one  or  more  others,  and  any  such  surviving  child  dies  under 
age  and  *not  having  been  married,  all  the  estate  that  came  to  the  [*425] 
deceased  child  by  inheritance  from  such  deceased  parent,  descends 
in  equal  shares  to  the  other  children  of  the  same  parent,  and  to  the  issue  of 
>ny  such  other  children  who  have  died,  by  right  of  representation. 

Vn.  If  at  the  death  of  such  child,  all  the  other  children  of  such  deceased 

P^i^nt  are  also  dead,  and  any  of  them  have  left  issue,  the  estate  that  came  to 

such  child  by  inheritance  from  such  parent  descends  to  all  the  issue  of  the 

other  children  of  the  same  parent ;  equally,  if  they  are  in  the  same  degree  of 

Snored  to  the  child ;  otherwise,  according  to  the  right  of  representation. 

^fOL  If  the  intestate  leaves  a  widow  and  no  kindred,  his  estate  descends 
^  luB  widow ;  and  if  the  intestate  is  a  married  woman,  and  leaves  no  kindred, 
her  estate  descends  to  her  husband. 

IS"  In  default  of  kindred,  the  estate  escheats  to  the  Commonwealth. 

It  is  provided  that  the  degrees  of  kindred  shall  be  computed  according  to 
the  rules  of  the  civil  law ;  and  that  the  kindred  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  blood  in  the  same  degree.  Mass.  €ren.  Stat 
cK  91,  §§  1-6. 

In  Migsist^tpij  when  any  person  dies  seised  of  any  estate  of  inheritance  in 

lands,  tenements,  and  hereditaments,  it  descends,  — 

1*  To  his  children  and  their  descendants  in  equal  parts  by  right  of  repre- 
seDtatioQ. 

^'  To  brothers  and  nsters  and  their  descendants  in  the  same  manner. 
"^*  If  there  be  none  of  these,  then  to  the  father,  if  living ;  if  not,  to  the 
^'^^'^i  if  both  be  living,  then  to  each  in  equal  portions. 
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IV.  To  the  next  of  kin  in  equal  degree,  computing  hy  the  roles  of  the 
civil  law. 

y.  There  is  no  representation  among  collaterals  except  with  the  descend- 
ants of  the  brothers  and  sisters  of  the  intestate. 

YI.  There  is  no  distinction  between  the  half  and  the  whole  blood,  except 
that  the  whole  blood  is  preferred  to  the  half  blood,  in  the  same  degree. 

yil.  A  snrriving  wife  inherits  the  whole  estate  in  preference  to  collateral 
relatives  more  remote  than  the  fourth  degree,  hj  the  roles  of  the  civil  law. 
Miss.  Rev.  Code,  1857,  p.  452. 

In  Missouri^  real  estate  of  inheritance  descends,  -  - 

I.  To  children  or  their 'descendants  in  eqoal  parts. 

II.  If  none  of  these,  to  the  father,  mother,  brothen,  and  sisters,  and  their 
descendants  in  eqoal  parts. 

in.    If  none  of  these,  then  to  the  husband  or  wife. 
lY .  If  no  husband  or  wife,  then  to  the  grandfather,  grandmother,  uncles, 
and  aunts,  and  their  descendants  in  equal  parts. 

V.  If  none  of  these,  then  to  the  great-grandfathers,  great-grandmothers, 
and  their  descendants  in  equal  parts ;  and  so  on,  passing  to  the  nearest  lineal 

ancestors,  and  their  children  and  their  descendants,  in  equal  parts. 
[*426]      *VI.  If  there  be  no  kindred  above  named,  nor  any  husband  or 
wifb,  capable  of  inheriting,  then  the  estate  goes  to  the  kindred  of  the 
wife  or  husband  of  the  intestate,  in  the  like  course  as  if  such  wife  or  hus- 
band had  survived  the  intestate,  and  then  died  entitled  to  the  estate. 

Vll.  When  some  of  the  collaterals  are  of  the  half  blood  and  some  of 
the  whole  blood,  those  of  the  half  blood  inherit  only  half  as  much  as  those  of 
the  whole  blood ;  but  if  all  such  collaterak  be  of  the  half  blood,  they  have 
whole  portions,  only  giving  to  the  ascendants  double  portions. 

ym.  When  all  are  of  equal  degree  of  consanguinity  to  the  intestate,  they 
taikeper  c<qnta  ;  if  of  different  degrees,  per  stirpes.  1  Mo.  Gen.  Stat.  ch.  129, 
§14. 

In  Michigan^  the  Statute  of  Descent  is  the  same  as  in  Wisconsin.  2  Mich. 
Comp.  Laws,  1857,  ch.  91,  p.  858. 

In  MvnnesoUL^  the  same  is  troe  as  in  Michigan.  Minn.  Stat  185S,  ch.  87, 
p.  411. 

In  New  Hampuhtre^  tiie  real  estate  of  every  intestate  descends  in  equal 
shares, — 

I.  To  the  children  of  the  deceased  and  the  legal  representatives  of  such  of 
them  as  are  dead. 

n.  If  there  be  no  issue,  to  the  father,  if  he  is  living. 

m.  If  there  be  no  issue  nor  father,  in  equal  shares  to  the  mother,  and  to 
the  brothers  and  sisters,  or  their  representatives. 

ly.  To  the  next  of  kin  in  equal  shares. 
*  y.  If  the  intestate  be  a  minor  and  unmarried,  his  estate,  derived  by  descent 
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or  demise  from  his  faliher  or  mother,  goes  to  his  brothers  or  sisters,  or  their 
representatiyes,  to  the  ezcltisioii  of  the  other  parent 

YL  No  representation  is  admitted  among  collaterals  beyond  the  degree  of 
brothers'  and  sisters'  children. 

Vn.  In  default  of  hein,  it  escheats  to  the  State.  N.  H.  Gen.  Stat  1867, 
cL  184,  §§  1-7. 

In  JVeftroAbo,  real  estate  of  inheritance  descends,  — 

L  To  children  equally,  and  their  issue  by  right  of  representation. 

IL  To  the  lineal  descendants  equally  if  of  the  same  degree,  otherwise  by 
right  of  representation. 

HL  To  widow  for  life,  and  then  over  to  the  intestate's  fitther. 

jy .  To  the  intestate's  father. 

V.  To  brothers  and  sisters,  and  mother  equally. 

VL  To  mother. 

YUi  To  the  next  of  kin  in  equal  degree.  If  there  are  no  kindred,  the 
widow  takes  alL    Bev.  Stat.  1866,  p.  61. 

In  New  York^  the  real  estate  of  an  intestate  descends,  — 

L  To  his  lineal  descendants. 

n.  To  his  father. 

m.  To  his  mother. 

IV.  To  his  collateral  relatiTes. 

Salgect,  however,  to  these  rules,  — 

1.  Lineal  descendants,  bdng  in  equal  degree,  take  in  equal  parts. 

2.  If  any  of  the  children  of  the  intestate  are  living  and  others  are  dead, 
leaving  issue,  such  issue  takes  by  representation.. 

S.  The  preceding  rule  applies  to  all  descendants  of  unequal  degrees ; 
so  *tliat  those  who  are  in  the  nearest  degree  of  consanguinity  take  [*427] 
the  share  which  would  have  descended  to  them,  had  all  the  descend- 
ants in  the  same  degree  been  living,  and  the  children  in  each  degree  take 
the  share  of  their  parent 

4.  If  there  be  no  descendants,  but  the  father  be  living,  he  takes  the  whole, 
onleas  the  inheritance  came  to  the  intestate  on  the  part  of  his  mother,  and 
the  mother  be  living.  But  if  she  be  dead,  then  the  inheritance  descending 
on  her  part  goes  to  the  fiither  for  life,  and  the  reversion  to  the  brothers  and 
nsters  of  the  intestate,  and  theur  descendants ;  but  if  there  be  none  living, 
then  to  the  father  in  fee. 

Y.  If  there  be  no  descendants  and  no  father,  or  a  father  not  entitled  to 
take  as  above,  then  the  inheritance  descends  to  the  mother  for  life,  and  the 
lereision  to  the  brothers  and  sisters  of  the  intestate,  and  their  descendants,  by 
representation.    But  if  there  be  none  such,  then  to  the  mother  in  fee. 

VL  If  tiiere  be  no  father  or  mother  capable  of  inheriting  the  estate,  it  de- 
scends, in  the  cases  hereafter  specified,  to  the  collateral  relatives ;  in  equal 
if  they  are  of  equal  degree,  however  remote  from  the  intestate. 

vn.  If  all  the  brodters  and  sisters  of  the  intestate  be  living,  the  inheri- 
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tance  descends  to  them ;  bnt  if  some  be  dead,  leaving  issne,  the  issue  take  hj 
right  of  representation ;  and  the  same  role  applies  to  all  the  direct  lineal 
descendants  of  brothers  and  sisters,  to  the  remotest  degree. 

VUL  If  there  be  no  heirs  entitled  to  take  under  either  of  the  preceding 
sections,  the  inheritance,  if  the  same  shall  have  come  to  the  intestate  on  the 
part  of  his  father,  shall  descend,  — 

1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in  equal  shares, 
if  all  be  living. 

2.  If  some  be  living  and  others  dead,  leaving  issue,  then  according  to  the 
right  of  representation. 

8.  If  all  the  brothers  and  sisters  are  dead,  then  to  their  descendants. 
In  all  cases  the  inheritance  b  to  descend  in  the  same  manner  as  if  all  such 
brothers  and  sisters  had  been  brothers  and  sisters  of  the  intestate. 

IX.  If  there  be  no  brothers  and  sisters  nor  descendants  of  such,  of  the 
father^s  side,  then  the  inheritance  goes  to  the  brothers  and  sisten  of  the  mother 
and  their  descendants,  in  the  same  manner.  ^ 

X.  Where  the  inheritance  has  come  to  the  intestate  on  the  part  of  his 
mother,  the  same  descends  to  the  brothers  and  sisters  of  the  mother  and  to 
their  descendants ;  and  if  there  be  no  such,  to  those  of  the  &ther,  as  before 
prescribed. 

XI.  If  the  inheritance  has  not  come  to  the  intestate  on  the  part  of  either 
father  or  mother,  it  descends  to  collaterals  on  both  sides,  in  equal  shares. 

XII.  Relatives  of  the  half  blood  inherit  equally  with  the  whole  blood,  unless 
the  inheritance  came  to  the  intestate  by  descent,  devise,  or  gift  of  some  one 
of  his  ancestors ;  in  which  case  none  inherit  who  are  not  of  the  blood  of  that 
ancestor. 

XIII.  In  all  cases  not  otherwise  provided  for,  the  inheritance  descends  ac- 
cording to  the  course  of  the  common  law. 

[«428]      *Xiy.  Real  estate,  held  in  trust  for  any  other  person,  if  not  de- 
vised by  the  person  for  whose  use  it  is  held,  descends  to  his  heirs, 
according  to  the  preceding  rules.    2  N.  Y.  Rev.  Stat  4th  ed.  pp.  157-161. 

In  New  Jersey,  when  a  person  dies  seised  of  any  lands,  tenements,  or  here- 
ditaments, in  his  or  her  own  right  in  fee-simple,  they  descend,  — 

I.  To  the  children  of  the  intestate  and  their  issue,  by  right  of  representa- 
tion to  the  remotest  degree. 

IL  To  brothers  and  asters  of  the  whole  blood,  and  their  issue  in  the  same 
manner. 

in.  To  the  father,  unless  the  inheritance  came  fit>m  the  part  of  the  mother, 
in  which  case  it  descends  as  if  the  father  had  previously  died. 

lY.  To  the  mother  for  life,  and  after  her  death  to  go  as  if  the  mother  had 
previously  died. 

y.  If  there  be  no  such  kindred,  then  to  brothers  and  sisters  of  the  half 
blood  and  their  issue  by  right  of  representation.  But  if  the  estate  came 
from  an  ancestor,  then  only  to  those  of  the  blood  of  such  ancestor,  if  any  be 
living. 
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Yl.  If  there  be  none  of  these,  then  to  the  next  of  kin  in  equal  degree ; 
nibject  to  the  restriction  afore-mentioned  as  to  ancestral  estates.  Nixon, 
Dig.  N.  J.  Laws,  18d5,  pp.  1 94-196. 

In  North  Carolina^  when  any  person  dies  seised  of  any  inheritance,  or  of 
any  right  thereto,  or  entitled  to  any  interest  therein,  it  descends  according  to 
the  following  mles,  — 

L  Inheritances  lineally  descend  to  the  issue  of  the  person  who  died  last 
■eised,  but  do  not  lineally  ascend,  except  as  hereinafter  stated. 

IL  Females  inherit  equally  with  males,  and  younger  with  older  chil- 
dren. 

m.  Lineal  descendants  represent  their  ancestor. 

lY.  On  failure  of  lineal  descendants,  where  the  inheritance  has  been  trans- 
mitted by  descent  or  otherwise  from  an  ancestor  to  whom  the  intestate  was 
an  heir,  it  goes  to  the  next  collateral  relations  of  the  blood  of  that  ancestor, 
subject  to  the  two  preceding  rules. 

Y.  When  the  inheritance  is  not  so  derived,  or  the  blood  of  such  ancestor 
k  extinct,  then  it  goes  to  the  next  collateral  relation  of  the  person  last  seised, 
whether  of  the  paternal  or  maternal  line,  subject  to  the  same  rules. 

YL  Collateral  relations  of  the  half  blood  inherit  equally  with  those  of  the 
whole  blood,  and  the  degrees  of  relationship  are  computed  according  to  the 
mles  which  prevail  in  descents  at  common  law.  Provided^  that  if  there  be 
no  issae,  nor  brother,  nor  sister,  nor  issue  of  such,  the  inheritance  vests  in  the 
fiither,  if  living,  and  if  not,  then  in  the  mother,  if  living. 

YIL  If  there  be  no  heirs,  the  widow  is  deemed  such,  and  inherits. 

YIIL  An  estate  for  the  life  of  another  is  deemed  an  inheritance ;  and  a 
person  is  deemed  to  have  been  seised,  if  he  had  any  right,  title,  or  interest  in 
the  inheritance.    N.  Car.  Bev.  Code,  1854,  ch.  S8,  p.  248. 

*In  OAto,  when  any  person  dies  intestate,  having  title  or  right  to  [*429] 
real  estate  of  inheritance,  which  came  to  him  by  devise  or  deed  of 
gift  from  any  ancestor,  such  estate  descends,  — 

I.  To  the  children,  or  their  representatives. 

IL  To  the  husband  or  wife,  relict  of  the  intestate,  during  his  or  her  natural 
life. 

IIL  To  the  brothers  and  sisters  of  the  intestate  of  the  blood  of  the  ances- 
tor, whether  of  the  whole  or  half  blood,  or  their  representatives. 

LY.  To  the  ancestor  from  whom  the  estate  came  by  deed  or  gift,  if  living. 

Y.  To  the  brothers  and  sisters  of  such  ancestor,  or  their  representatives ; 
mnd  if  there  be  no  such,  then  to  the  brothers  and  sisters  of  the  intestate  of  the 
half  blood  and  their  representatives,  though  not  of  the  blood  of  the  ancestor 
from  whom  the  estate  came. 

YL  To  the  next  of  kin  to  the  intestate,  of  the  blood  of  the  ancestors  from 
vfaom  the  estate  came. 

YIL  If  the  estate  came  not  by  descent,  devise,  or  deed  of  gift,  it  descends 
m  f<41ows,  — 
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1.  To  the  children  of  the  intestate  and  their  representatiTes. 

2.  To  the  hasband  or  wife  of  the  intestate. 

S.  To  the  brothers  and  sisters  of  the  whole  blood  and  their  representatiTes. 

4.  To  brothers  and  sisters  of  the  half  blood  and  their  legal  representadves. 

5.  To  the  father,  or  if  the  father  be  dead,  to  the  mother. 

6.  To  the  next  of  kin  to  and  of  the  blood  of  the  intestate. 

VHI.  If  there  be  no  kindred,  then  to  the  sunriving  hnsband  or  wife  as  an 
estate  of  inheritance,  and  if  there  be  no  such  relict,  it  escheats  to  the  State. 
R.  S.  1860,  ch.  86,  §§1-8. 

In  Oregon^  the  rules  of  descent  are  the  same  as  in  Massachusetts,  except 
that  in  Oregon  it  is  provided,  that  if  the  intestate  leave  no  issue,  nor  father, 
and  no  brother  nor  sister,  living  at  his  death,  the-  estate  shall  descend  to  liis 
mother  to  the  exclusion  of  the  issue  of  his  deceased  brothers  or  nsters;  and 
there  is  no  provision,  as  there  is  in  Massachusetts,  that  in  de&ult  of  kindred 
the  estate  shall  descend  to  the  surviving  husband  or  wife,  if  any.  Oreg.  Stat 
ch.  11,  p.  879. 

In  Pennydvaniay  real  estate  descends,  — 

I.  To  children  and  their  descendants ;  equally,  if  they  are  all  in  the  same 
degree ;  if  not,  then  by  representation,  the  issue  in  every  case  taking  only 
such  share  as  w6U]d  have  descended  to  the  parent,  if  living. 

n.  In  default  of  issue,  then  to  the  father  and  mother  during  their  joint 
lives  and  the  life  of  the  survivor  of  them ;  and  after  them  to  the  brothers 
and  sisters  of  the  intestate  of  the  whole  blood,  and  their  children  by  repre- 
sentation. 

m.  If  there  be  none  of  these,  then  to  the  next  of  kin,  being  the  descend- 
ants of  brothers  and  sisters  of  the  whole  blood. 

lY.  If  none  of  these,  to  the  father  and  mother,  if  living,  or  the  survivor 
of  them,  in  fbe. 

y.  In  default  of  these,  to  the  brothers  and  sisters  of  the  half  blood  and 
their  children  by  representation. 
[♦480]      *yi.  In  de&ult  of  all  persons  above  described,  then  to  the  next  of 
kin  of  the  intestate. 

yn.  Bdbre  the  act  of  27th  April,  1855,  no  representation  among  collat- 
erals was  allowed  after  brothers'  and  sbters'  children ;  but  by  that  act  it  was 
permitted  to  the  grandchildren  of  brothers  and  sisters,  and  the  children  of 
uncles  and  aunts. 

ym.  No  person  can  inherit  an  estate  unless  he  is  of  the  blood  of  the  an- 
cestor from  whom  it  descended,  or  by  whom  it  was  given  or  devised  to  the 
intestate. 

IX.  In  default  of  known  heirs  or  kindred,  the  estate  is  vested  in  the  snr> 
viving  husband  or  wife. 

X.  In  default  of  these,  it  escheats  to  the  State.  Purdon,  Dig.  Penn.  Law*, 
ed.  1857,  pp.  452, 1129;  and  9th  ed.  1861,  p.  562. 
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Id  Rhode  Island^  where  any  person  haying  tide  to  any  real  estate  of  in- 
heritance dies  intestate*  sach  estate  descends  in  equal  portions, — 

L  To  his  children  or  their  descendants. 

n.  To  the  father. 

UL  To  the  mother,  brothers,  and  sisters,  and  their  descendants. 

rV.  If  there  be  none  of  these,  the  inheritance  goes  in  equal  moieties  to 
the  paternal  and  maternal  kindred,  each  in  the  following  coarse,  — 

1.  To  the  grandfather,  if  there  be  any. 
.  3.  To  the  grandmother,  nnoles,  and  aunts,  on  the  same  side,  and  their  de- 
scendants. 

8.  To  the  great-grandfiithers,  or  great-grandfather. 

4.  To  ihe  great-grandmothen,  or  great-grandmother,  and  the  brothers  and 
sisters  of  the  grandfathers  and  grandmothers  and  their  descendants,  and  so  on 
without  end ;  passing  first  to  the  nearest  lineal  male  ancestors,  and  for  want 
of  them  to  the  lineal  female  ancestors  in  the  same  degree,  auJ  the  descend- 
ants of  such  male  and  female  lineal  ancestors. 

y.  No  right  in  the  inheritance  accrues  to  any  persons  whatsoever,  other 
thaa  to  the  children  of  the  intestate,  unless  such  persons  be  in  being,  and 
capable,  in  law,  to  take  as  heirs  at  the  time  of  the  intestate'^  death. 

YL  When  the  inheritance  is  directed  to  go  by  moieties,  as  above,  to  tiie 
paternal  and  maternal  kindred,  if  there  be  no  such  kindred  on  the  one  part, 
the  whole  goes  to  the  other  part ;  and  if  there  be  none  of  either  part,  the  whole 
goes  to  the  hu^Muid  or  wile  of  the  intestate ;  and  if  the  wife  or  husband  be 
dead,  it  goes  to  his  or  her  kindred  in  the  like  course  as  if  such  husband  or 
wife  had  survived  the  intestate  and  then  died,  entitied  to  the  estate. 

VlL  The  descendants  of  any  person  deceased  inherit  the  estate  which 
ffoch  penon  would  have  inherited,  had  such  person  survived  the  intestate. 

VUJ.  If  the  estate  came  by  descent,  gift,  or  devise,  from  the  parent  or 
oCfaer^kindred  of  the  intestate,  and  such  intestate  die  without  children,  it 
goes  to  the  next  of  kin  to  the  intestate,  of  the  blood  of  the  person  from 
whom  such  estate  came  or  descended,  if  any  there  be.  R.  L  Rev. 
Stat.  1857,  ch«  159,  §§  1-6.  •In  default  of  heirs,  the  estate  is  [*481] 
taken  possession  of  by  the  town  where  it  may  be.  R  I.  Bev.  Stat 
1857,  eh.  160. 

In  Sauih  Carolina,  when  any  person  poesessed  of,  interested  in,  or  entitied 
to  any  real  estate  in  his  own  right,  in  fee-simple,  dies  intestate,  it  descends, — 

L  One  third  to  the  widow  in  fee,  the  remainder  to  the  children. 

IL  Lineal  descendants  represent  their  parents. 

m.  If  there  be  no  issue  or  other  lineal  descendant,  then  one  half  goes 
to  the  widow,  and  the  other  half  to  the  father,  or,  if  he  be  dead,  to  the 


IV.  If  there  be  neither  issue  nor  parent,  then  one  half  goes  to  the  widow, 
asid  the  other  half  to  the  brothers  and  sisters  and  their  issue  by  represen- 


y.  If  there  be  no  issue,  nor  parent,  nor  brother,  nor  sister  of  the  whole 
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blood ;  but  a  widow,  and  a  brotber  or  siflter  of  tbe  balf  blood,  and  a  cbild  or 
children  of  a  brother  or  Ruter  of  the  whole  blood ;  then  the  widow  takes  one 
moiety,  and  the  other  is  divided  equally  between  the  brothers  and  sisterB  of 
the  half  blood,  and  the  children  of  the  brothers  and  sisters  of  the  whole 
blood ;  the  children  of  every  deceased  brother  or  sister  of  the  whole  blood 
taking  among  them  a  share  eqaal  to  the  share  of  a  brother  or  sister  of  the 
half  blood.  But  if  there  be  no  brother  or  sister  of  the  half  blood,  then  a 
moiety  of  the  estate  descends  to  the  child  or  children  of  the  deceased  brother 
or  sister ;  and  if  there  be  no  child  of  the  whole  blood,  then  to  the  brothers 
and  sisters  of  the  half  blood. 

VL  If  there  be  no  issue,  nor  parent,  nor  brother,  nor  sister  of  the  whole 
blood,  nor  their  children,  nor  any  brother  nor  nster  of  the  half  blood,  then 
one  half  goes  to  the  widow,  and  the  other  half  to  the  lineal  ancestors ;  but  if 
there  be  none  of  these,  then  the  widow  takes  two  thirds  and  the  residue  goes 
to  the  next  of  kin. 

VlL  If  there  be  no  widow,  her  share  in  each  of  the  preceding  cases  goes 
to  the  residue. 

Yin.  On  the  decease  of  the  wife,  the  husband  takes  the  same  share  in  his 
wife's  estate  that  she  would  have  taken  in  his  had  she  survived  him,  and  the 
remainder  goes  in  the  same  manner,  as  above  described  in  case  of  the  in- 
testacy of  a  man. 

DL  If  there  be  no  widow  nor  issue,  but  a  surviving  parent  and  brothen 
and  sisters,  then  it  goes  in  equal  shares  to  the  father,  or  if  he  be  dead,  to 
the  mother,  and  to  the  brothers  and  sisters  and  their  issue,  by  representa- 
tion. 

X.  If  there  be  no  issue,  parent,  nor  brother  nor  sister  of  the  whole  blood, 
nor  their  children,  nor  brother  nor  sister  of  the  half  blood,  nor  lineal  ances- 
tor, nor  next  of  kin,  the  whole  goes  to  the  surviving  husband  or  wife.  6  S. 
Car.  Stat,  at  Large,  162,  168,  306;  6  Id.  284,  285.  ^ 

In  Tennessee,  the  land  of  an  intestate  descends,  — 
L  Without  reference  to  the  source  of  his  title,  — 

1.  To  all  the  sons  and  daughters  equally  and  to  their  descendants  by  right 
of  representation. 
[*482]      *2.  If  there  be  none  of  these,  and  either  parent  be  living,  then  to 
such  parent 
n.  If  the  estate  was  acquired  by  the  intestate,  and  he  died  without 
issue,— 

1.  To  his  brothers  and  suters  of  the  whole  and  half  blood,  bom  before  or 
after  his  death,  and  to  their  issue  by  representation. 

2.  In  default  of  these,  to  the  fiither  and  mother  as  tenants  in  common. 

8.  If  both  be  dead,  then  in  equal  moieties  to  the  heirs  of  the  father  and 
mother  in  equal  degree,  or  representing  those  in  equal  degree  of  relationship 
to  the  intestate ;  but  if  these  are  not  in  equal  degree,  then  to  the  heirs  near- 
'  est  in  blood,  or  representing  those  nearest  in  blood  to  the  intestate,  in  pre- 
ference to  othei*  more  remote. 
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m.  When  tlie  land  came  by  gift,  deyise,  or  descent  from  a  parent  or  the 
aDcestor  of  a  parent,  and  he  died  without  issue,  — 

1.  If  there  be  brothen  and  sisters  of  the  paternal  line  of  the  half  blood, 
and  such  also  of  the  maternal  line,  then  it  descends  to  the  brothers  and  sis- 
ters on  the  part  of  the  parent  from  whom  the  estate  came,  in  the  same 
manner  as  to  brothers  and  sisters  of  the  whole  blood,  until  the  line  of  such 
parent  is  exhausted  of  the  half  blood,  to  the  exclusion  of  the  other  line. 

2.  If  no  brothers  or  sisters,  then  to  the  parent,  if  living,  from  whom  or 
whose  ancestors  it  came,  in  preference  to  the  other  parent 

8.  If  both  be  dead,  then  to  the  heirs  of  the  parent  fix)m  whom  or  whose 
ancestor  it  came. 

IV.  Hie  same  rules  of  descent  are  observed  in  lineal  descendants  and  col- 
laterab  respectively,  when  the  lineal  descendants  are  further  removed  from 
their  ancestor  than  grandchildren,  and  when  the  collaterals  are  further  re- 
moved than  children  of  brothers  and  sisters. 

y.  If  there  be  no  heirs,  then  to  the  husband  or  wife  in  fee-simple. 

YL  A  child  of  color  cannot  inherit  the  estate  of  its  mother's  husband,  un- 
less the  mother  or  husband  was  a  person  of  color.  Tenn.  Code,  1858,  p. 
476,  §§2420-2425. 

In  TextUy  real  estate  of  inheritance  descends,  — 

I.  To  children  and  their  descendants. 

n.  To  &ther  and  mother  in  equal  portions ;  but  if  one  be  dead,  then  one 
half  to  the  survivor,  and  the  other  to  brothers  and  sisters  and  their  descend- 
ants ;  but  if  there  be  none  of  these,  then  the  whole  goes  to  the  surviving  father 
or  mother. 

IIL  If  there  be  neither  fiither  nor  mother,  then  the  whole  to  the  brothers 
and  sisters  of  the  intestate,  and  their  descendants. 

lY.  If  there  be  no  kindred  aforesaid,  then  the  estate  descends  in  two  moie- 
ties, one  to  the  paternal  and  the  other  to  the  maternal  kindred  in  the  follow- 
ing course: — 

1.  To  the  grandfather  and  grandmother  equally. 

2.  If  only  one  of  these  be  living,  then  one  half  to  such  survivor  and  the 
otiier  to  the  descendants  of  the  other. 

*3.  If  there  be  no  such  descendants,  then  the  whole  to  the  sur^  [*48S] 
viving  grandparent 

4.  If  there  be  no  such,  then  to  the  descendants  of  the  grandfather  or  grand- 
mother, passing  to  the  nearest  lineal  ancestors. 

V.  There  is  no  distinction  between  ancestral  and  acquired  estates. 

VI.  If  there  be  a  surviving  husband  or  wife,  and  a  child  or  children  or 
their  issae,  such  survivor  takes  one  third  of  the  estate  for  life,  with  remainder 
to  children  or  their  descendants. 

VIL  If  no  issue  or  descendants,  then  the  surviving  husband  or  wife  takes 
half  the  land,  without  remainder  over ;  and  the  other  half  passes  according 
to  the  preceding  rules. 

VHI.  Among  collaterals,  those  of  the  half  blood  inherit  only  half  as  much 
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M  thoee  of  the  whole  blood ;  bat  if  ell  be  of  the  half  blood,  they  hare  whole 
portiona. 

IX.  If  all  reladona  are  in  the  aame  degree,  they  take  per  capita;  other- 
wiae,/Mr  9tirpu.r-^0lS!ham  &  White,  Dig.  Tez.  Laws,  1859,  p.  99. 

In  VermonJ^  when  any  person  dies,  seised  of  any  lands,  tenements,  or  here- 
ditaments within  the  State,  or  any  right  thereto,  or  is  entitled  to  any  inter- 
est therein,  the  estate  descend^  — 

L  In  equal  shares  to  his  children,  or  their  representativea. 

n.  If  he  leave  no  issue,  his  widow  is  entitled  to  the  whde  forever,  if  the 
estate  does  not  exceed  the  sum  of  one  thousand  dollars.  If  it  exceeds  this 
sum,  then  the  widow  is  entitled  to  such  sum  and  one  half  of  the  remainder 
of  the  estate ;  and  the  remainder  descends  as  the  whole  would  if  no  widow 
had  survived ;  and  if  there  be  no  kindred,  the  widow  is  entitled  to  the 
whole. 

IIL  If  there  be  no  issue  nor  widow,  the  &ther  takes  the  whole. 

lY.  If  there  be  neither  of  these,  it  goes  to  the  brothen  and  sisters  equally, 
and  their  representatives ;  and  if  his  mother  be  living,  she  takes  the  same 
share  as  a  brother  or  sister. 

y.  If  none  of  the  relatives  above  named  survive,  then  it  descends  in  equal 
shares  to  the  next  of  kin,  in  equal  degree ;  but  no  person  is  entitled  by  right 
of  representation. 

VI.  The  degrees  of  kindred  are  computed  according  to  the  rules  of  the 
civil  law,  and  the  half  Uood  inherits  equally  with  the  whole  blood. 

yn.  If  there  be  no  kindred,  it  escheats  to  the  town  for  the  use  of  the 
schools.    Term.  Comp.  Stat  1850,  ch.  55,  and  Gen.  Stats.  1863,  ch.  56,  £  1-3. 

In  Virginia^  when  a  person  having  title  to  any  real  estate  of  inheritance, 
dies  intestate  as  to  such  estate,  it  descends, — 
L  To  his  children  and  their  descendants. 
H.  If  there  be  none  such,  to  the  father. 

ni.  If  no  father,  to  the  mother  and  brothers  and  sisters,  and  their  descend- 
ants. 
[*434]      *I  V.  If  there  be  none  of  these,  then  one  half  goes  to  the  pati*mal, 
the  other  to  the  maternal  kindred,  as  follows,  — 

1.  To  the  grand&ther. 

2.  To  the  grandmother,  uncles  and  aunts  on  the  same  ude,  and  their  de- 
scendants. 

8.  To  the  great-grandfathers  or  great^grandftther. 

4.  To  the  great-grandmothers,  or  greatr^;rand  mother,  and  the  brothera  and 
sisters  of  the  grandfathers  and  grandmothers,  and  their  descendants ;  and  so 
on,  passing  to  the  nearest  lineal  male  ancestors,  and  for  want  of  these,  to 
the  nearest  lineal  female  ancestors  in  the  same  degree,  and  their  descend- 
ants. 

y.  If  there  be  no  paternal  kindred,  the  whole  estate  goes  to  the  matenial 
Idndred ;  and  vice  versa. 
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VL  If  there  be  neither  paternal  nor  maternal  kindred,  the  whole  goes  to 
the  husband  or  wife  of  the  intestate ;  and  if  the  husband  or  wife  be  dead,  then 
kindred  take  the  estate,  in  the  same  manner  as  though  they  had  surviyed  the 
intestate,  and  died. 

YII.  Collaterals  of  the  half  blood  inherit  only  half  as  much  as  those  of  the 
wbole  blood.  But  if  all  the  collaterals  be  of  the  half  blood,  the  ascending 
kindred  (if  any)  hare  double  portions. 

VUL  When  the  estate  goes  to  children,  or  to  the  mother,  brothers  and 
sisters,  or  to  the  grandmothers,  uncles  and  aunts,  or  to  any  of  his  female 
lineal  ancestors,  with  the  children  of  his  deceased  lineal  ancestors,  male  and 
feoaale,  in  the  same  degree,  they  take  per  capita ;  but  if  the  degrees  are  un- 
equal, they  take  per  stirpes,    Va.  Code,  1849,  ch.  128,  p.  fi22. 

In  Wisconsin^  when  any  person  dies  seised  of  any  lands,  tenements,  or  he- 
reditaments, or  of  any  right  thereto,  or  entitled  to  any  interest  therein,  in 
fee-ample  or  for  the  life  of  another,  not  having  lawfully  devised  the  same, 
they  descend,  — 

I.  In  equal  shares  to  children,  and  the  issue  of  any  deceased  child  by  right 
of  representation ;  and  if  there  be  no  child,  then  to  his  other  lineal  descend- 
ants, equally,  if  they  are  all  in  the  same  degree  of  kindred  to  the  intestate; 
otherwise  according  to  the  right  of  representation. 

IL  If  there  be  no  issue,  then  to  the  widow  for  her  life,  and  after  her  decease 
to  his  fiither ;  and  if  there  be  no  issue  or  widow,  then  to  his  father. 

m.  If  there  be  no  issue  nor  father,  then  to  the  widow*for  life,  and,  after  her 
decease,  in  equal  shares  to  his  brothers  and  sisters,  and  the  children  of  such 
hy  right  of  representation ;  provided,  that  if  he  leave  a  mother  she  takes  an 
equal  share  with  his  brothers  and  sisters. 

lY.  If  there  be  no  issue,  nor  widow  nor  father,  then  in  equal  shares  to 
brothers  and  sisters,  and  to  the  children  of  such  by  right  of  representation ; 
provide,  if  he  leave  a  mother  also,  she  takes  an  equal  share  with  his  brothers 
and  sisters. 

V.  If  there  be  no  issue,  nor  widow  nor  father,  and  no  brother  nor 
sister,  *then  to  his  mother,  to  the  exclusion  of  the  issue,  if  any,  of  de-  [*486] 
oeaeed  brothers  and  sisters. 

VL  If  there  be  none  of  these,  then  to  the  next  of  kin  in  equal  degree,  but 
those  claiming  through  the  nearest  ancestor  to  be  preferred  to  those  claiming 
through  an  ancestor  more  remote ;  provided,  however,  that  if  any  person  die, 
leaving  several  children,  or  leaving  one  child  and  the  issue  of  one  or  mqre 
other  children,  and  any  such  surviving  child  shall  die  under  age,  and  not 
having  been  married,  all  the  estate  that  came  to  the  deceased  child  by  in- 
heritance from  sdch  deceased  parent  descends  in  equal  shares  to  the  other 
children  of  the  same  parent,  and  to  their  issue  by  right  of  representation. 

VlL  If,  at  the  death  of  such  child  under  age,  all  the  other  children  of  such 
deceased  parent  are  also  dead,  and  any  of  them  have  left  issue,  the  estate  that 
came  to  such  child  by  inheritance  from  such  parent  descends  to  all  the  issue 
of  other  children  of  the  same  parent  equally,  if  they  are  in  the  same  degree  of 
kindred  to  said  child,  otherwise  according  to  the  right  of  representation. 
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VI II.  If  tbe  intestate  leave  a  widow,  and  no  kindred,  his  estate  descends 
to  such  widow. 

IX.  If  there  be  no  widow  or  kindred,  the  estate  escheats  to  the  people  of 
the  State  for  the  use  of  the  primary  school  fund. 

X.  Thb^  degrees  of  kindred  are  computed  according  to  the  rules  of  the  ciTil 
law ;  and  kindred  of  the  half  blood  inherit  equally  with  those  of  the  whole 
blood,  in  the  same  degree,  unless  the  inheritance  be  ancestral,  in  which  case 
those  who  are  not  of  the  blood  of  such  ancestor  are  excluded.  Wis.  Rer. 
Stat  1858,  ch.  92,  p.  554. 


Adyanckments. 

In  Mainey  Massachus^Sf  Vermont^  CalifomiOj  Oregon,  WiscoMtn,  Michi' 
gan,  and  Minnesota,  it  is  provided,  that  any  estate  given  to  a  child  or  other 
lineal  descendant,  shall  be  taken  by  such  child  or  other  descendant  towards 
his  share  of  the  intestate's  estate ;  but  he  shall  not  be  required  to  refund  any 
part  thereof,  although  it  exceeds  his  share.  When  such  advancement  is  made 
in  real  estate,  it  is  to  be  considered  as  part  of  the  real  estate  to  be  divided ; 
when  in  personal  estate,  as  part  of  the  personal  estate.  If  it  exceeds  his 
share  of  the  real  or  personal,  he  receives  so  much  less  of  the  other  as  will 
make  his  whole  share  equaL  All  gifts  and  grants  are  deemed  to  have  been 
made  in  advancement,  if  they  are  so  expressed  therein,  or  chai^ged  as  such  by 
the  intestate^  or  acknowledged  in  writing  as  such  by  the  child  or  other  de- 
scendant ;  and  in  Vermont,  also,  if  expressed  to  be  for  consideration  of  love 
and  affection.  If  the  value  of  the  estate  so  advanced  is  expressed  in  the  con- 
veyance, or  chaise,  or  in  the  acknowledgment,  this  is  to  be  avowed  in  the 
distribution ;  otherwise,  the  value  is  to  be  estimated  at  the  time  when  given. 
If  such  child  or  other  descendant  dies  before  the  intestate,  leaving  issue,  the 
advancement  made  to  him  is  to  be  regarded  as  made  to  such  issue,  and  dis- 
tribution is  to  be  made  accordingly.  Me.  Rev.  Stat  1857,  ch.  75,  §§  5-7; 
Mmb.  Gen.  Stat  ch.  91,  §§  6-10 ;  Verm.  Comp.  Stat  ch.  55,  §§  8-12;  Gen. 
Stats.  1868,  ch.  56,  §§  12-17 ;  Wood,  Dig.  Cal.  Laws,  1858,  p.  424  ; 
[*4d6]  Oreg.  «Sut  1855,  p.  S80 ;  Wis.  Rev.  Stat  1858,  ch.  92,  §§  5-10 ;  2 
Mich.  Comp.  Laws,  p.  860,  ch.  91,  §§  6-11 ;  Minn.  Comp.  Sut  1858, 
p.  413. 

In  New  Hampshire,  it  is  provided  that  an  advancement  shall  be  accounted 
for  according  to  its  value  in  the  division  of  the  estate ;  but  that  no  deed  of 
real  estate  shall  be  deemed  an  advancement,  unless  the  same  is  expressed  to 
be  made  for  love  or  affection,  or  unless  it  be  proved  to  be  an  advancement  by 
some  acknowledgment  signed  by  the  party  receiving  the  same.  N.  H.  Grea. 
Stat  1867,  ch.  184,  §§  10-12. 

In  New  York,  if  an  advancement  has  been  made  to  the  child  of  an  intes- 
tate, and  this  be  equal  or  superior  to  the  share  of  such  child  of  the  real  and 
personal  property  of  the  deceased,  he  shall  be  excluded  from  any  further 
share.  But  if  such  advancement  be  not  equal  to  such  share,  such  child 
and  his  descendants  shall  be  entitled  to  receive  so  much  only  of  the  per- 
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Bonal  estate,  and  to  inberit  so  mach  only  of  the  real  estate  of  the  intestate  at 
shall  be  snfficient  to  make  all  tbe  shares  of  the  children  in  such  real  and  per- 
wnal  tttate  and  adyancement,  eqnaL  The  yalue  of  the  advancement  is  to  be 
deemed  to  be  that,  if  any,  which  has  been  acknowledged  by  the  child  in 
writing ;  otherwise  it  is  to  be  estimated  according  to  the  worth  of  the  prop- 
erty when  given.  The  maintaining  or  educating,  or  the  giving  of  money  to 
a  child,  withont  a  view  to  a  portion  or  settlement  in  life,  is  not  to  be  deemed 
u  advancement  2  N.  Y.  Rev.  Stat  4th  ed.  p.  160,  §§  28-26 ;  and  5th  ed. 
1859,  vol.  S,  p.  48. 

InAUdfama  and  in  ArkangaSf  the  rule  is  the  same.  Ala.  Code,  1867, 
g  1898-1908;  Dig.  Ark.  Stat  ch.  56,  §15.  In  Dacotah,  advancements  are 
reckoned,  if  expressly  made  part  of  the  portion.     Civ.  Code,  1866. 

In  OAio,the  statute  respecting  advancements  is  similar  to  the  above,  except 
that  there  b  no  clause  specifying  what  shall  not  be  considered  an  advance- 
ment   Ohio  Rev.  Stat  1860,  ch.  86,  §§  10-18. 

In  other  States  it  is  provided,  in  general  terms,  that  advancements  shall  be 
taken  into  account  in  the  dbtribution  of  estates;  as  in  Rhode  Island^  Rev. 
Sut  1857,  ch.  159 ;  Connecticut,  Gen.  Stet  1866,  p.  414  ;  New  Jersey,  Nix- 
on,  Dig.  1855,  p.  195;  Pennsylvania^  Pardon,  Dig.  1857,  p.  454;  Virginia, 
Code,  1849,  p.  525  ;  North  Carolina,  Rev.  Code,  1854,  p.  24o ;  Georgia,  Cobb, 
New  Dig.  1851,  vol.  1,  p.  298 ;  Stats.  Geo.  1854,  p.  41,  No.  80 ;  Mississippi, 
Rev.  Code,  1857,  p.  453;  Texas,  Oldham  and  White,  Dig.  1859,  p.  100  ^ 
Iowa,  Code,  1857,  §§1419,  1420;  Revision,  1860,  §§  2445,  2446;  Florida, 
Thompson,  Dig.  p.  190;  Illinois,  2  Comp.  Stat  1858,  §  1200 ;  Kansas,  Gen. 
Laws,  1862,  ch.  80,  §§  27,  28. 

And  so  in  Kentucky,  Missouri,  and  Indiana,  where  it  is  also  declared  that 
the  maintaining,  educating,  and  giving  money  to  a  child  or  grandchild,  with 
a  view  to  a  portion  or  settlement,  shall  not  be  considered  an  advancement ; 
and  abo  that  the  advancement  shall  be  estimated  according  to  the  value  of 
the  property  when  given.  1  Ky.  Rev.  Stat,  Stant  ed.  1860,  426 ;  Ind. 
Bev.  Stet  280 ;  Gen.  Stat  Mo.  1866,  c.  129,  §  7.    ' 

In  Tennessee,  besides  the  general  provision  respecting  advancements,  it  is 
provided  that  property  settled  on  a  child,  under  a  power  of  trust,  shall  be 
ooQated  and  brought  into  contribution.    Tenn.  Code,  1858,  §§  2431-2435. 

In  Maryland,  any  child  or  issue  of  such,  having  received  any  real  estate  by 
way  of  advancement,  may  dlect  to  come  into  partition  with  tbe  other  parce- 
ners, on  bringing  such  advancement,  or  the  value  thereof,  into  hotchpot  with 
the  estate  descended ;  but  not  otherwise,  if  there  be  another  child  or  children 
unprovided  for.     Code,  1860,  p.  384,  §  81. 

^Illegitimate  Childben.  [*487] 

An  illegitimate  child  is  heir  to  his  mother  and  any  maternal  ances- 
tor, and  the  lawful  inue  of  an  illegitimate  person  represents  such  person,  and 
takes,  by  descent,  any  estate  which  the  parent  would  have  taken  ;  In  Masses 
dhcMtff,  Gen.  Stat  1860,  ch.  91,  §2;  Indiana,  1  Rev.  Stat  1852,  p.  249; 
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Mistusippi,  Rev.  Code,  1857,  p.  453 ;  Texas,  Oldham  &  White,  Dig.  1859,  p. 
101 ;  Vermont,  Gen.  Stot.  1863,  ch.  56,  §  4 ;  Alabama,  Code,  1867,  §  1894. 

If  an  illegittmate  child  dies  intestate,  without  lawful  inoe,  his  estate  de- 
scends to  his  mother  in  JkfafsacAiaettt,  Gen.  Stat.  ch.  91,  §  3 ;  Vervnoniy  Gen. 
Stat  1863,  ch.56,  $4;  Indiana^  1  Abt.  Stat.  1852,  249;  Alabama,  Code, 
1867,  §1894. 

An  ill^timate  child,  whose  parents  have  intermarried,  and  whose  father 
has  acknowledged  him  as  his  child,  is  considered  legitimate  in  Matsachwtxtis, 
Gen.  Stot.  ch.  91,  §  4 ;  Vermonty  Gen.  Stot.  1863,  ch.  56,  §  5 ;  Maryiand  Code, 
1860,  p.  333 ;  Virginia^  Code,  1849,  p.  528  ;  Kentucky,  1  Rev.  Stat  Stant 
<h1.  1860,  421 ;  Miuisnppiy  Rev.  Code,  1857,  p.  459 ;  Tezag,  Oldham  & 
White,  Dig.  1849,  p.  101 ;  Oregon,  Stat  1855,  p.  380 ;  Iowa,  Code,  1851, 
§  1416 ;  Indiana,  1  Rev.  Stot  1852,  p.  249  ;  Arkansas,  Dig.  1858,  ch.  56,  §4 ; 
Ohio,  Rev.  Stot  1860,  ch.  36,  §  16  ;  Missouri,  I  Gen.  Stat  ch.  129,  §  10  : 
Illinois,  2  Comp.  Stot  1858^  p.  1200. 

In  Vermont,  the  fitther  may  also  adopt  snch  child  bj  an  instrument  nnder 
seal,  attested  by  three  witnesses  and  acknowledged.  Cren.  Stot  1863,  ch. 
56,  §  6. 

In  New  Hampshire,  it  is  declared  that  the  heirs  of  a  bastord,  in  the  ascend- 
ing and  collateral  lines,  are  the  mother  and  her  heirs,  and  that  bastords  and 
their  issue  are  the  heirs  of  the  mother.  When  the  mother  of  a  bastard  has 
deceased,  her  real  estote  descends  in  equal  shares  to  her  legitimate  and  ille- 
gitimate children  and  their  issue.  €ren.  Stat  1867,  ch.  184,  §§4,5,  and  if 
parents  intermarry,  and  recognize  as  their  own,  children  born  before  mar- 
riage, such  children  inherit  equally  with  others,  and  are  legitimate.  Gen. 
Stot  1867,  ch.  161,  §15. 

In  Illinois,  illegitimate  children  inherit  the  estate  of  their  mother ;  and  if 
there  be  no  snch  children,  the  estote  descends  according  to  the  general  rule 
of  descents.     2  Comp.  Stot  1858,  p.  1200. 

Bastards  are  capable  of  inheriting  or  transmitting  inheritance  on  the  part 
of  their  mother,  in  like  ihanner  as  if  they  had  been  lawfully  begotten  of  such 
mother,  in  Rhode  Island,  Rev.  Stot  1857,  ch.  159,  §  7  ;  Pennsylvania,  Purd. 
Dig.  1857,  p.  1129;  Virginia,  Code,  1849,  p.  523;  Kentucky,  1  Rev.  Stot, 
Stont  ed.,  1860,  p.  421 ;  Florida,  Thomps.  Dig.  p.  190;  Arkansas,  Dig.  Stat 
1858,  ch.  56,  §  3  ;  Iouhi,  Revision,  1860,  §  2441 ;  Missouri,  1  Rev.  Stot  ch. 
54,  §  9. 

In  New  York,  in  case  of  the  death,  without  descendants,  of  an  intestote  who 
shall  have  been  illegitimate,  the  inheritonce  descends  to  his  mother;  if 
she  be  dead,  to  the  relatives  on  the  part  of  the  mother,  as  if  the  intestote  had 
been  legitimate.  But  children  and  relatives  who  are  illegitimate  cannot  in- 
herit. By  stotute  of  1855,  it  is  provided  that  illegitimate  children,  in  default 
of  lawful  issue,  may  inherit  from  their  mother  as  if  legitimate.  2  Rev.  Stot 
4th  ed.   pp.  159,  160,  §§  14, 19  ;  5th  ed.  1859,  vol.  3,  p.  43. 

In  Maryland,  illegitimate  children  and  the  issue  of  such  inherit  from  thmr 
mother  or  from  each  other,  or  from  the  descendants  of  each  other,  in  like 
manner  as  if  bom  in  wedlock     Code,  1860,  p.  334. 
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In  Kansas,  illegitimate  children  inherit  from  the  mother,  and  the  mother 
irom  the  children.  Thej  also  inherit  from  the  fitther  whenever  thej  hare 
been  recognized  by  him  as  hia  children,  but  such  recognition  must  have  been 
general  and  notorious,  or  else  in  writing.  Under  such  circumstances,  if  the 
recognition  of  relationship  has  been  mutual,  the  father  may  inherit  from  his 
illegitimate  child ;  but  the  mother  and  her  heirs  take  precedence  of  the 
&ther  and  his  heirs.    Gen.  Laws,  1862,  ch.  80,  §§  23-26. 

In  Ohio,  bastards  are  capable  of  inheriting  or  transmitting  inheritance  on 
the  part  of  their  mother,  in  like  manner  as  if  they  had  been  bom  in  lawful 
wedlock ;  and  if  the  mother  be  dead,  the  estate  descends  to  the 
relatiYes  on  the  *part  of  the  mother,  as  if  the  intestate  had  been  legi-  [*4d8] 
timate.    Bev.  Stat  1854,  ch.  36,  §  15. 

In  North  Carolina  and  in  Oregon,  it  is  provided  that  illegitimate  children 
shall  inherit  from  their  mother ;  but  such  child  or  descendant  is  not  allowed 
to  claim,  as  representing  such  mother,  any  part  of  the  estate  of  her  kindred, 
either  lineal  or  collateral.  Illegitimate  children  may  inherit  from  each 
other;  Jbnt  when  any  such  child  dies  without  issae,  his  inheritance  vests 
in  the  mother.    N.  Car.  Rev.  Code,  1854,  p.  249 ;  Greg.  Stat.  1855,  p.  380. 

In  Tennessee,  the  estate  of  an  illegitimate  child  dying  intestate  without 
isstie,  husband  or  wife,  goes  to  his  mother ;  and  if  there  be  no  mother,  then 
to  his  brothen  and  sisters  by  his  mother,  or  their  descendants.  Code,  1858, 
$2423. 

In  Georgia,  illegitimate  children  may  inherit  fit>m  their  mother,  and  from 
each  other.  If  an  illegitimate  person  dies  intestate,  leaving  no  widow  or  de- 
scendants, but  leaving  brothers  or  sisters  of  like  illegitimate  birth  and  bom 
of  the  same  mother,  or  descendants  of  such,  they  are  entitled  to  inherit  of 
soch  intestate  as  if  they  were  all  legitimate.  If  such  intestate  leaves  no 
widow  or  descendants,  and  no  brother  or  sister  of  illegitimate  birth,  or  de- 
scendants of  such,  but  shall  leave  brothers  and  sisters  bom  of  the  mother 
of  soch  intestate  in  lawful  wedlock,  or  descendants  of  such,  then  such  last- 
mentioned  brothen  and  sisters  and  their  descendants  inherit  the  estate  of 
tnch  intestate,  under  the  same  rules  and  regulations  as  if  they  were  in  law 
the  next  of  kin  of  such  intestate.  Furthermore,  the  widow  and  children  of 
an  illegitimate  person  inherit  in  the  same  manner  as  if  such  intestate  were 
legitimate ;  and  if  there  be  no  such  widow  or  children,  then  the  property 
descends  to  such  persons  of  the  maternal  blood  as  would  be  entitled  to  the 
same,  had  such  illegitimate  person  been  legitimate.  Stat.  1856,  p.  227,  No. 
174;  Laws,  1859,  p.  36,  No.  83;  1  Cobb,  New  Dig.  p.  293. 

In  Maine,  an  illegitimate  child  is  an  heir  of  his  mother  and  of  a  person 
who,  in  a  writing  signed  in  the  presence  of  and  attested  by  a  competent 
witness,  acknowledges  himself  to  be  his  father,  and  inherits  as  if  bom  in  lawful 
wedlock.  But  he  does  not  inherit  as  representing  his  father  or  mother,  any 
part  of  the  ^estate  of  their  kindred,  either  lineal  or  collateral,  unless,  before 
his  death,  his  parents  intermarry  and  have  other  children,  or  his  fiither 
acknowledges  him  as  aforesaid,  or  adopts  him  into  his  family,  and  then  he  is 
deemed  legitinwte,  and  as  such  inherits  from  others,  and  they  from  him.    If 
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aa  Olegitiniftte  child  dies  intestate  without  lawful  issue,  his  estate  descends  to 
bii  moUier,  and  if  she  has  deceased,  to  her  heirs  at  biw,  unless  such  child 
leaTes  a*  husband  or  widow,  who  then  inherits  an  equal  share  with  the  mother 
or  with  her  children.    Rev.  Stat  1857,  ch.  75,  §§  8,  4. 

The  statute  now  provides  that  illegitimate  children  are  legitimatized  by 
the  subsequent  intermarriage  of  the  parents.    Acts,  1864. 

In  Nebraska,  every  illegitimate  child  is  to  be  considered  the  heir  of  the 
person  who  shall,  in  writing,  acknowledge  himself  its  father,  and  in  all  cases 
19  heir  of  the  mothw  of  such  cluld.  But  he  cannot  cl«m  from  the  parent's 
kindred,  unless  the  parents  intermarry  and  have  other  children  during  his  Iife> 
time.  If  a  marriage  be  annulled  by  a  previous  marriage,  and  the  second 
marriage  was  in  good  faith,  children  begotten  before  judgment  succeed  as 
legitimate  ofikpring.    Rev.  Stat  1866,  pp.  62, 183. 

So  in  Dacolah,  where  the  mother  and  her  kindred  succeed  to  the  child's 
property,  and  if  the  mother  leave  no  husband  or  lawful  children,  her  illegiti- 
mate children  may  succeed.     Civil  Code,  1866. 

There  are  statutes  quite  similar  to  this  in  California,  Wood,  Dig.  1^58,  p. 
424  ;  WiMCOruin^  Rev.  Stat  ch.  92,  §§  2-4  ;  Michigan,  2  Comp.  Laws,  1857, 
p.  860,  ch.  91,  §§2-4;  Minnesota,  Comp.  Stat  1858,  p.  412. 

FosTHxmouB  Children. 

Pofibmnoos  children  are  considered  as  living  at  the  death  of  the  parent,  in 
MoMOChtueas,  Gen.  Stat  ch.  81,  §  12;  New  York,  2  Rev.  Stat  160,  §  18; 
5tb  ed.  voL  8,  p.  48;  New  Jersey,  Nix.  Dig.  1855,  p.  196 ;  Delaware,  Rev. 
Code,  1852,  ch.  85,  §  2 ;  Dacotah,  Civ.  Code,  1866 ;  Maryland,  1  Dors.  Laws, 
p«  747;  Code,  1860,  p.  882;  Pennsylvania,  Purd.  Dig.  1857,  p.  454 ;  Ken- 
tucky, Bev.  Stat  1852,  p.  280 ;  Ohio,  Rev.  Stat  1860,  ch.  SB,  §  19 ;  Virginia, 
Coder  1849,  p.  528;  North  Carolina,  Rev.  Code,  1854,  p.  249;  Tennessee, 
Code,  1858,  pu  478,  §  2424 ;  Indiana,  1  Rev.  Stat  ch.  52,  p.  248 ;  Wisconsin^ 
Ker.  Stat  1858,  ch.  92,  §  12;  Illinois,  2  Comp.  Stat  1858,  p.  1200;  Minne- 
sota, Comp.  Stat  1858,  p.  418;  Nebraska,  Rev.  Stat.  1867,  p.  64;  Vermont, 
Gen.  Stat  1868,  ch.  49,  §  25. 

His  provision  is  limited  to  the  children  of  the  intestate,  in  Alabama,  Code, 
\W1,  §1898;  Arkansas,  Dig.  Stat  1858,  ch.  56,  §2;  Texas,  Oldham  & 
White,  Dig.  1858,'p.  99;  Missouri,  1  Gen.  Stat  1866,  ch.  129,  §  2. 

The  issue  of  marriages  deemed  null  in  law,  or  dissolved  by  a  court,  are 

nevertheless  declared  legitimate  in   Virginia,  Code,  1849,  p.  523; 

[•489]  Arkansas,  Dig.  ♦Stat  1858,  ch.  56,  §  5;  California,  Wood,  Dig. 

1858,  p.  424;  Ohio,  Rev.  Stat  1854,  ch.  86,  §  16;  Missowi,  1  Gen. 

Stat  1866,  ch.  129,  §  11. 

Alikkaok. 

» 

Alienage  of  an  ancestor  is  no  bar  to  a  party's  deriving  title  by  descent 
tkna^  him  from  the  intestate,  in  Virginia,  Code,  1849, p.  528,  §  4;  in  Kenr- 
imcky,  1  Rev.  Stat,  Stant  ed.,  1860,  421 ;  in  Florida,  Thomps.  Dig.  p.  190; 

[434] 


CH.  I.]  TITLE  —  DESCENT.  45. 

Arhmsas,  Dig.  Stat  1858,  cfa.  56,  §  6 ;  Texas,  Oldbam  &  White,  Dig.  1859, 
p.  100;  Missouri,  1  Gen.  Stat.  1866,  ch.  129,  §  8;  Massachusetts,  Gen.  Stat 
ch.  91,  §  58.  « 

In  Tennessee,  if  tbe  person  entitled  to  the  inheritance  is  an  alien,  and 
leBident  of  the  United  States  at  the  time  of  the  intestate's  death,  and  has 
declared,  or  shall,  within  one  year  of  such  time,  declare  his  intention  of  be- 
coming a  citizen,  he  may  succeed  to  the  estate.  Where  there  are  kindred 
of  equal  degree,  citizens  of  the  United  States  are  to  be  preferred  to  the  ex- 
dosioii  of  those  who  are  not    Code,  1858,  §§  2427,  2428. 

In  Alabama,  when  the  heir  ia  alien,  the  next  heir  who  is  a  citizen  inherits. 
Code,  1867,  §  1896. 
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[•448]  •SECTION   I. 

ESCHEAT. 

1.  What  li  nchnt,  ind  how  far  It  pranJIi. 

3.  Porftitnra  Ibr  crime  does  Dot  ippl^  In  this  conatzj. 

8.  Bow  aaobnti  are  cttabllilinl  atid  enfoniad. 

i.  Whsa  ssobMted  land*  Teat  Id  the  State. 

S.  or  (MiaTeylDg  escheated  lacds  b;  a  State. 

B.  WbeD  a  Stats  is  estopped  to  claim  land  ai  an  etcheat 

7.  Haw  for  escbeata  affact  equitable  estates. 

8.  BemaiDders  ma;  eecbeat. 

9.  State  takes  aaty  estate  or  tbs  deoeaied,  b;  Mobeat 

1.  Among  the  sources  of  title  to  lands  mentioned  by  the  Eng- 
lish writers,  are  Escheat,^  Forfeiture, Occupation, and  Prescrip- 
tion, which,  for  reasons  which  will  be  obvious,  need  only  be 
referred  to  in  general  terms,  in  a  treatise  upon  American  law. 
Escheat,  in  a  feudal  sense,  prevailed  in  Maryland,  and  perhaps 
a  few  others  of  the  Cotonies,  in  their  early  history,  but  never 
since  the  Revolution.  From  being  an  incident  of  tenure  uo- 
der  the  feudal  law,  whereby,  upon  fulure  of  heirs  on  the  part 

'  "  Eeebaeta  eometh  of  the  Stench  sKAemr  coifere,  exiidtrt,  and  signiflelh  Jo  a 
legal  aenac  anj  land*  or  pther  profits  that  lall  to  a  lord  within  his  manor  bj  mj  of 
forfttture  or  the  death  of  biaieDBntdjingwithoat  heir."    Cowd,  Inieipret 
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of  a  tenant,  so  that  the  duties  belonging  to  the  estate  were  not 
performed,  it  fell  back  into  the  hands  of  the  lord,  it  has  come 
to  be  a  falling  of  the  estate  into  the  general  property  of  the 
State,  either  because  the  tenant  is  an  alien,  or  because  he  has 
died  intestate,  without  lawful  heirs  to  take  his  estate  by  suc- 
cession.^ • 

*2.  It  was  shown  in  a  former  volume  of  this  work,  [*444] 
that,  by  the  legislation  of  most  of  the  States,  alienage 
has  ceased  to  be  a  disability  for  holding  lands,^  so  that  the 
dying  intestate  without  heirs  is  now  practically  the  only  ground 
of  escheat  which  is  worth  considering,  for  relations  succeed,  how- 
ever distant,  provided  only  they  give  evidence  of  their  propin- 
quity.' In  this  case,  as  above  stated,  the  property  comes  to 
the  State.  The  English  doctrine  of  forfeiture  of  lands  to  the 
State  for  crime  or  corruption  of  blood,  is  generally,  if  not  uni- 
versally, done  away  with  in  this  country,*  and  will  therefore  be 
no  further  noticed  in  this  work. 

3.  Considered  in  this  light,  escheat  of  lands  may  be  regarded 
as  merely  falling  back  into  the  common  ownership  of  the  State 
from  which  they  were  theoretically,  originally  derived,  because 
the  tenant  did  not  see  fit  to  dispose  of  them  in  his  lifetime, 
and  left  no  one  who,  in  the  eye  of  the  law,  has  any  claim  to  in- 
bent  them.  But  even  in  such  a  case,  in  most  of  the  States, 
as  well  as  at  common  law,  there  must  be  a  process  like  a  recov- 
ery of  the  lands  by  suit  gone  through  with,  before  the  land  can 
properly  be  considered  as  belonging  to  the  State.  This  pro- 
cess is  called,  in  general  terms,  an  ^^  inquest  of  office,"  some- 
times '^  oflice  found,"  being  a  course  of  legal  proceedings  car- 
ried on  in  the  name  of  the  State,  under  a  claim  that  the  land 
has  escheated  for  want  of  heirs.  The  form  of  this  varies  in 
difierent  States,  being  regulated  by  statute.^ 

*  Note.— Mr.  Dane  says  escheat,  npon  feudal  principles,  never  existed  in 
the  Colonies.  He  seems  to  have  been  in  an  error,  at  least  in  respect  to  Mary- 
land.    See  S  Dane,  Abr.  140. 

1  Ante,  Tol.  1,  pp.  •24,  •ST ;  ICatthews  v.  Ward,  10  Gill  &  J.  443 ;  Sewall  v.  Lee, 
9  Mass.  363 ;  3  Cralse,  Dig.  397. 

*  Ante.  ToL  I.  pp.  ■»49,  *50.  *  Kaimes,  Tracts,  110. 

*  8  QfwnL  Craise,  Dig.  89S,  note ;  4  Kent,  Com.  426, 428 ;  U.  S.  Const  art.  8, 

♦  a. 

*  See  Sadler's  esse,  4  Rep.  56 ;  Page's  case,  5  Rep.  52 ;  The  People  v.  Cntting, 

[436] 


48  LAW  OF  REAL  PROPERTY.         [BOOK  m. 

4.  In  some  States  it  would  seem,  that  if,  upon  the  death  of 
the  tenant  without  heirs,  the  lands  are  left  vacant,  they  are 

considered  as  vesting  at  once  in  the  State.^    In  others, 
[*445]  such  is  *deemed  to  be  the  case  if  there  shall  have  been 

a  judgment  in  favor  of  the  State,  though  no  writ  of 
possession  shall  have  been  executed.^  But  if  the  lands  are  in 
possession  of  a  tenant,  the  proceedings  must  be  carried  on  upon 
the  same  principle  as  between  other  demandants  and  tenants, 
and  possession  taken  hj  service  of  a  legal  precept ;  and  if  the 
State  fail  to  show  that  the  owner  died  without  heirs,  it  will  fail 
to  establish  a  claim,  although  the  tenant  does  not  claim  under 
the  deceased  owner,  or  set  up  any  title  beyond  possession.' 
The  same  rule  prevailed  in  Maryland  before  the  Revolution, 
in  case  of  the  Lord  Proprietary  who  had  the  benefit  of  escheats. 
He  could  only  reinvest  himself  with  an  estate  so  as  to  convey 
it,  by  first  making  entry  upon  the  land.^  And  in  the  People  v, 
Folsom,  cited  above,  the  principle  is  laid  down  as  one  of  uni- 
versal application,  that  neither  by  the  civil  nor  common  law, 
could  the  king  take  upon  himself  the  possession  of  an  estate  as- 
having  escheated,  until  the  fact  is  judicially  ascertained  by  a 
proceeding  in  the  nature  of  an  inquest  of  office.^  And  in  such 
a  proceeding  it  has  been  held,  that  the  State  must  negative  the 
presumption  that  the  party  dying  left  heirs,  in  order  to  pre- 
vail.® 

5.  Still,  by  the  general  power  which  the  State  has  as  sov- 
ereign, it  is  no  objection  to  its  making  a  legislative  grant  of  es- 
cheated land  for  want  of  heirs,  that  this  is  done  before  pro- 
ceedings actually  had  in  office  found.*^ 

6.  But  a  state  may  be  estopped  by  its  own  grant  and  war- 
ranty, like  an  individual,  even  from  claiming  land  as  having 

3  Johns.  1;  Commonwealth  v.  Hite,  6  Leigh,  588;  The  People  v.  Folsom,  5  Cal. 
373;  Pnckett  v.  The  State,  1  Sneed,  355 ;  4  Kent,  Com.  424,  425,  note. 

^  Den  V.  O'Hanlon,  1  K.  J.  582  ;'0'Hanlin  v.  Den,  1  Spencer,  31;  4  Kent,  Com. 
424;  Montgomery  v.  Dorion,  7  N.  H.  475;  White  v.  White,  2  Mot  (Kj.)  185. 

'  Commonwealth  v,  Hite,  6  Leigh,  588. 

*  Commonwealth  v.  Hite,  6  Leigh,  588 ;  People  v.  Catting,  3  Johns.  1 ;  Catfaam 
V.  State,  2  Head,  553. 

*  Kelly  V,  Greenfield,  S  Harr.  &  M'H.  121. 

B  The  People  v.  Folsom,  5  Cal.  373 ;  Pnckett  e.  The  State,  1  Sneed,  355. 
'  Hammond  v.  Inloes,  4  Md.  138. 
7  Colgan  0.  McKeon,  4  N.  J.  566. 
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escheated  where  the  claim  is  made  on  the  ground  of  alienage. 
Thas,  where  the  commonwealth  granted  lands  to  an  alien  who 
died  leaving  heirs,  citizens  and  residents  of  France ;  to  an  in- 
quest of  office  for  recovering  tlie  lands,  it  was  held,  that  the 
deed  and  warranty  of  the  commonwealth  was  a  bar, 
and  that  it  could  *not  take  advantage  of  the  alienage  [*446] 
of  the  heirs.^  This  right  of  escheat,  where  an  owner 
died  without  heirs,  was  claimed  by  the  Colonies  of  Massachu- 
setts and  Plymouth,  as  incident  to  the  sovereignty  which  they 
exercised  over  the  lands  within  their  patents.^ 

7.  While  escheat  was  regarded  as  an  incident  of  feudal 
tenure,  it  did  not  extend  to  the  equitable  estates  of  cestuis  que 
tnut.  And,  by  analogy,  it  is  generally  understood  that  if  a 
ceitui  que  trust  dies  intestate,  without  heirs,  the  trust  fails  and 
the  trustee  holds  an  absolute  estate  in  the  property  free  from 
the  claim  of  any  one.^  But  it  is  settled  by  the  courts  of  Mary- 
land, and  intimated  by  Judge  Kent,  in  respect  to  New  York, 
that  such  would  not  be  the  case  under  the  statute  of  these 
States,  and  that  if  a  ceetui  que  trust  should  die  without  heirs, 
his  equitable  estate  would  escheat  to  the  State.^ 

8.  A  vested  remainder  in  fee,  dependent  on  an  estate  for  life, 
may  escheat  before  the  death  of  the  tenant  for  life.^ 

9.  The  principle  seems  to  be  an  universal  one,  that  if  land 
escheats  to  the  State,  the  latter  takes  the  title  which  the  party 
dying  had,  and  none  other.  It  takes  it,  moreover,  in  the  plight, 
and  acquires  it  to  the  extent,  to  which  the  proprietor  held  it ;  ^ 
and  an  ^^  escheat  grant,"  as  it  is  called,  passes  the  estate  just 
as  the  original  grantee  held  it,  with  all  privileges  and  appur- 
tenances, and  subject  to  all  liens  and  incumbrances.^ 

^  Commonwealth  r.  Andr^,  3  Pick.  224. 

*  3  Dane,  Abr.  140. 

*  HiU,  Tnui.  270 ;  Matthews  r.  Ward,  10  Gill  &  J.  443 ;  4  KeDt,  Com.  425 ; 
aue,  p.  «185. 

*  Matthews  o.  Ward,  10  Gill  &  J.  443;  4  Kent,  Com.  426;  HUl,  Trnat.  270, 
Whart  note ;  Wood  v.  Mather,  38  Barb.  479. 

*  The  People  v.  ConUin,  2  HiU,  67. 

*  4  Kent,  Com.  427. 

f  Caaey  v.  Inloes,  1  Gill,  430. 
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[•i47]  •SECTION    II. 

OCCUPANCY. 

1.    Of  eminent  domain. 

X    In  what  eases  estate  by  ooeapancy  existed. 

1.  As  the  object  of  this  chapter  is  to  treat  of  the  mode  in 
which  title  to  real  property  may  be  acquired  by  individuals,  and 
of  such  titles  as  one  may  part  with  to  another,  rather  than  of 
the  relations  of  the  State  to  individuals  in  respect  to  the  power 
which  the  former  may  exercise  over  the  property  and  possession 
of  the  latter ;  it  is  not  proposed  to  consider  the  right  of  Emi- 
nent Domain  as  a  means  of  appropriating  the  lands  of  the  cit- 
izen for  public  uses,  such  as  highways  and  the  like.  Nor  is  it 
proposed  to  add  to  what  has  already  been  said,  of  acquiring  an 
involuntary  easement  by  one  citizen  in  the  lands  of  another, 
under  what  are  called  tlie  Mill  acts,  or  statutes  authorizing  a 
mill-owner,  under  certain  circumstances,  to  occupy  the  land  of 
another  for  the  purposes  of  raising  a  pond  of  water  to  work  a 
water-mill. 

2.  Passmg  over  these,  the  mode  of  acquiring  title  which  was 
once  common,  and  which  was  nearest  to  the  idea  of  deriving 
the  right  under  which  title  was  claimed  from  an  original  state 
of  nature,  was  that  by  Occupancy.  This  word  is  here  used  in 
a  technical  sense,  and  does  not  extend  to  titles  gained  by  pos- 
session or  prescription.  It  was  applied  only  to  cases  where  one 
was  tenant  per  autre  vie^  and  the  cestui  que  vie  outlived  him. 
The  estate  here  was  a  freehold,  and,  therefore,  did  not  go,  like 
a  term  of  years,  to  his  personal  representatives.  But  not  being 
one  of  inheritance,  it  did  not  go  to  his  heirs,  nor  had  the 
grantor  or  lessor  any  right  to  enter  until  the  cestui  que  vie  died. 
And  the  consequence  was,  that  no  one  had  any  legal  right  to 
the  remnant  of  the  estate,  and  whoever  first  occupied  it,  ac- 
quired such  a  title  by  possession  that  no  one  might  displace  or 
dispossess  him.  This  was.  called  a  title  by  occupancy.  It  took 
two  forms,  one  called  a  general,  the  other  a  special  occu* 
pancy,  according  to  the  circumstance^  under  which  the  tenant 
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entered  and  took  possession.    But  the  learning  on  this 
^subject  has  now  become  obsolete  through  legislation,  [*448] 
both  in  England  and  this  country,  whereby  such  an  in- 
terest as  the  tenant  per  aiutre  vie  leaves  by  dying  before  him,  by 
whose  life  his  estate  is  measured,  descends  or  is  distributed  as 
]%al  estate,  or  as  a  chattel  interest,  like  his  other  property.^ 


SECTION   III. 

PRESCRIPTION  AND  LIMITATION. 

1.  Distinotion  between  pmcription  and  limitation. 

2.  How  limitation  operates  on  a  title  to  an  estate. 
8.    Changes  in  the  period  of  prescription. 

4.    Prescription  presiimek  a  grant 

6.    Effect  on  title  of  establishing  a  prescription. 

1.  Another  mode,  source  or  evidence  of  title,  familiarly 
known  to  the  law,  is  Prescription,    Technically  and  properly, 
the  term  ap^dies  only  to  incorporeal  hereditaments,  and  does 
not  extend  to  land  or  corporeal  property,'  although  Mr.  Cruise 
has  devoted  an  entire  chapter  to  titles  to  land  acquired  by  pos- 
session, under  the  head  of  Prescription.    This  he  was  led  to  do 
from  the  analogy  between  the  rules  as  to  limitation  of  time  dur- 
ing which  the  enjoyment  of  either  furnishes  conclusive  evidence 
of  title,  independent  of  any  formal  evidence  of  an  original  deed 
or  grant.     The  difference,  however,  between  them  consists  in 
this,  that  the  common  law  fixes  what  length  of  enjoyment  of  an 
incorporeal  hereditament,  like  a  way,  a  water-course,  and  the 
like,  shall  be  deemed  sufficient  evidence  of  an  ownership  of  the 
right,  while,  as  to  the  land,  the  period  is  fixed  by  statute  and  is 
called  a  limitation,  beyond  which  no  man  may  set  up  a  title  ad- 
verse to  the  presumed  title  of  liim  who  has  been  permitted  for 
that  length  of  time  to  enjoy  uninterrupted  possession  of  the  same. 
The  flieory  of  prescription  was,  that  the  right  claimed  must 
have  been  ei^oyed  beyond  the  period  of  the  memory  of  man, 
which,  for  a  long  time  in  England,  went  back  to  the  time  oi 

1  See  Mitey  vol.  1,  pp.  *93,  •M ;  2  BL  Com.  258. 

*  Cimbb,  Real  Prop.  1039 ;  Ferris  v.  Brown,  8  Barb.  105. 
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Richard  I.  But,  to  obviate  the  necessity  of  such  an  impossible 
proof,  it  became  customarj  to  rely  upon  the  presumption 
[*449]  of  a  deed  having  been  given^  and  of  its  having  *been 
lost,  after  showing  an  enjojment  for  a  sufficient  length 
of  time.^  The  matter  is  regulated  in  England  now  by  statute 
3  and  4  William  IV.  ch.  71.  And,  in  the  United  States, 
grants  of  incorporeal  hereditaments  are  presumed,  upon  proof 
of  an  adverse  enjoyment  which  has  been  exclusive  and  unin- 
terrupted for  twenty  years,  or  the  period  of  time  fixed  by  the 
respective  statutes  of  the  several  States,  as  the  limitation  in 
respect  to  lands  themselves.^  And  in  order  to  be  adverse  the 
possession  must  be  under  a  claim  of  title.' 

2.  The  statute  of  limitation,  in  respect  to  lands,  operates  as 
an  extinguishment  of  the  remedy  of  the  one,  though  not  as  a 
gift  of  the  estate  to  the  other .^  Whereas  the  enjoyment  of  an 
incorporeal  hereditament  in  the  manner  above  mentioned,  for 
the  requisite  period  of  time,  raises  a  conclusive  presumption  of 
a  grant  or  a  right  as  the  case  may  be,  which  is  to  be  applied  as 
VLpresumptio  juris  et  dejure^  wherever  a  right  may  be  acquired, 
in  any  manner  known  to  the  law.^  But,  in  order  that  the  en- 
joyment of  an  incorporeal  hereditament  should  be  the  ground 
of  anything  more  than  a  presumption  of  fact,  as  distinguished 
from  a  presumption /um  et  dejure^  it  must  appear  that  all  the 
requisites  of  a  prescription  apply  to  the  particular  case  in  ques- 
tion, namely,  it  must  have  been  continued  a  sufficient  length  of 
time,  adverse,  under  a  claim  of  right,  exclusive,  continuous, 
and  uninterrupted,  and  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  estate,  in  or  over  which,  it  is  claimed,  and 
while  such  owner  was  able,  in  law,  to  resist  such  enjoyment  if 
toot  well  founded.*        , 

1  2  GreenL  Et.  SS  538,  &39 ;  Bart  Real  Prop.  S  1039 ;  Coolidge  r.  Learned,  8 
Pick.  503. 

*  2  Greenl  Ev.  §  539 ;  3  Kent,  Com.  442 ;  Arnold  p.  Foot,  12  Wend.  330;  Ford 
V.  Whitlock,  27  Verm.  265 ;  Hart  r.  Vose,  19  Wend.  365. 

*  Adams  v.  Gaioe,  30  Miss.  397 ;  Harvey  v.  Tyler,  2  Wall.  tJ.  S.  349  ;  EjnclMloe 
V.  Tracewells,  11  Gratt  605 ;  Wallace  v.  Fletcher,  10  Fost  446 ;  Hale  v.  Mdjeod, 
2  Met.  (Ky.)  98 ;  Parker  v.  Foote,  19  Wend.  309,  315 ;  Washbnm,  Eaaementa.  loe, 
^ed. 

*  Davenport  v,  Tyrrel,  I  W.  BL  975. 

*  2  Greenl.  Ev.  ^  539 ;  Tyler  v.  Wilkinson,  4  Mason,  402. 
«  Washbnm,  Easements,  86,  102, 122, 123,  2d  ed. 
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3.  This  subject  is  examined  and  discussed  by  Wilde,  J.,  in 
Coolidge  V.  Learned.^    The  limit  of  prescription  was  originally 
fixed  to  conform  to  the  limitation  of  a  writ  of  right.  This  period 
was  fixed  at  sixty  years,  by  the  act  of  32  Henry  YIU.    A  cor-** 
responding  change,  however,  in  the  period  of  prescription,  was 
not  adopted  by  the  English  courts.    But  the  necessity  of  some 
limitation  was  supplied,  by  allowing  a  jury  to  presume  a  grant 
after  a  long  period  of  enjoyment  of  an  incorporeal  right  affect- 
ing the  lands  of  another,  and  twenty  years  was  the  time  fixed, 
in  analogy  with  the  rule  of  law  as  to  the  limitation  of  a  posses- 
sory action  to  recover  the  land  itself.^    The  term  of  time  re- 
quisite to  raise  a  right  by  prescription,  therefore,  be- 
comes ^unimportant  in  the  practical  working  of  the  [*450] 
modern  rule  of  presumption  as  to  a  grant.    But  still 
there  is  in  respect  to  incorporeal  hereditaments,  a  title  by  pre- 
scription.   In  Massachusetts,  when  Coolidge  v.  Learned  was 
decided,  sixty  years  seems  to  have  been  assumed  as  the  period 
of  such  prescription.    But  since  that  time,  it  has  been  reduced 
to  twenty  years,  in  analogy  with  the  limitation  of  all  real  ac- 
tions.'   It  had,  in  the  mean  time,  been  reduced  from  sixty  to 
forty  years,  by  applying  the  same  analogy,  in  the  cases  of  Melvin 
V,  Whiting,*  and  Kent  v.  Waite.*  In  Vermont,  the  period  of 
prescription  for  an  incorporeal  hereditament  is  fifteen  years,  in 
analogy  to  the  statute  of  limitation.®    In  Alabama,  the  time  of 
prescription  is  twenty  years.^  In  Pennsylvania,  it  is  twenty-one 
years.® 

4.  So  far  as  the  several  States  have  regulated  the  period  of 
prescription  by  statute,  the  reader  is  referred  to  an  abstract  of 
these  at  the  close  of  the  present  chapter.^  It  is,  therefore,  only 

1  Coolidge  V.  Learned,  S  Pick.  508. 

s  Stoddard  v,  Powell,  1  Stew.  (Ala.)  287 ;  Sims  v.  Ifeacham,  2  Bail.  101 ;  Bol- 
irur  Mg.  Co.  v.  NepoDset  Mg.  Co.  16  Pick.  247 ;  Pue  v.  Pae,  4  Md.  Ch.  Dec.  386 ; 
Walkins  v.  Peck,  13  N.  H.  360. 

'  Dana  r.  Valentine,  5  Met  14;  Lather  v,  Winniinmmet  Co.  9  Cosh.  171. 

«  ICelTin  r.  Whiting,  10  Pick.  295. 

*  Kent  9.  Waite,  10  Pick.  135, 142. 

*  Shnmway  v.  Simons,  1  Verm.  53 ;  Arbnckle  v.  Ward,  29  Verm.  43. 
V  Stein  V.  Borden,  24  Ala.  130. 

■  Okeson  v.  Patterson,  29  Penn.  St  22.* 

*  For  the  extent  to  which  different  States  apply  the  mles  of  statute  limitations 
to  prescripUons,  especially  where  the  estate  against  which  it  is  claimed  is,  daring  a 
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necessarj  to  add,  that  the  theory  upon  which  a  title  bj  pre- 
scription  vests,  is  that  it  presupposes  a  grants  without  requiring 
any  further  eTidence  of  its  having  been  made  than  the  requisite 
term  of  enjoyment,  and  where  the  extent  of  the  use  is  the  evi- 
dence of  the  extent  of  the  grant.^  The  doctrine  of  presuming^ 
grants  was  originally  adopted  for  the  purpose  of  quieting  titles, 
and  giving  effect  to  long-continued  possessions.  Until  a  com- 
paratively recent  period,  no  deed  could  be  pleaded  without  a 
profert.  But  when  grants  came  to  be  presumed  from  long- 
continued  possession  and  enjoyment,  it  was  held  that  profert 
might  be  dispensed  with,  on  suggestion  that  the  deed  was  lost 
by  time  and  accident.' 

5.  When  established  by  the  requisite  proof,  prescription 
seems  to  form  a  good  and  valid  title  in  itself,  and  does  not  sim- 
ply raise  a  presumption  in  favor,  of  the  party  in  enjoyment  of 
the  ineorporeal  right  thereby  claimed.'     For  the  nature  of 

easements  and  the  mode  of  acquiring  and  losing  them, 
[*451]  the  *reader  is  referred  to  what  is  said  in  the  present 

volume,^  upon  that  subject,  as  it  seemed  unnecessary 
to  pursue  the  subject  of  prescription  in  this  connection  further 
than  to  explain  it  as  one  of  the  modes  of  acquiring  or  establish- 
ing title  to  interests  in  lands. 

part  of  the  time,  in  the  haads  of  a  minor  heir,  reference  vofkj  be  had  to  the  eases 
collected  on  p.  *45,  ante,  et  ieq. 

1  Charles  B.\rtr  Bridge  Co.  v.  Warren  Bridge  Co.,  bj  Morton,  J.,  7  Pick.  344, 
449. 

*  Valentine  v.  Piper,  29  Pick.  93;  Melvin  v.  Locks,  &c.  17  Pick.  255 ;  Emans 
p.  Tambnll,  2  Johns.  322 ;  Edson  v.  Mnnsell,  lOAUen,  56S ;  Webb  v.  Bird,  13  C.  B. 
V.  B.  843 ;  Wash.  Ease.  101,  2d  ed. 

*  Tyler  v,  Wilkinson,  4  Mason,  397 ;  3  Kent,  Com.  445 ;  Melrin  v.  Whiting,  10 
Pick.  295,  298 ;  Okeson  v,  Patterson,  29  Penn.  St.  26.  Bat  see  Watkins  v.  Ptek. 
13  N.  H.  377,  where  Parker,  Ch.  J.,  says,  '*  no  grant  can  be  presamed  irom  Uie  ad- 
Terse  use  of  an  easement  in  the  land  of  another  for  the  term  of  twenty  years,  wliere 
the  owner  of  the  land  was  at  the  expiration  of  the  twenty  years,  and  long  befon, 
incapable  of  making  a  grant,  whether  from  infimcy  or  insanity. 

*  Ante,  p.  *27,  et  aagr. 
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SECTION   IV. 
ACCRETION. 

1.    In  what  cases  the  doctrine  of  aocratlon  arises, 
la.  Same  subject. 

8.  Of  avolsion  as  distinguished  ftom  alluvion. 

9.  Allnylon  considered  as  an  appurtenant  of  land. 

1.  Another  mode  of  acquiring  title  to  realty  is  where  por- 
tions of  the  soil  of  real  estate  are  added  by  gradual  deposition, 
through  the  operation  of  natural  causes,  to  that  already  in  pos- 
session of  the  owner.^   And  this  title  is  called  title  by  accretian. 
Thus  kelp  and  other  marine  plants  when  detached  from  the 
bottom  of  the  sea  and  thrown  on  the  shore  or  beach,  become 
vested  in  the  owner  of  the  soil.    But  to  become  so  they  must 
be  cast  upon  the  shore,  and  rest  there,  so  as  to  become  attached 
to  the  soil.'     Such  is  the  case  where  land  has  been  formed 
upon  and  united  with  the  shore  of  the  sea  or  of  a  river,  by  the 
gradual  formation  of  what  is  called  alluvion^  through  the  action 
of  the  water  in  washing  it  against  the  land  forming  such  shore, 
and  depositing  it  thereon.     Sometimes  the  operation  of  streams 
of  water  flowing  between  lands  of  adjacent  owners,  is  to  wash 
away  the  soil  on  one  side  and  deposit  it  upon  the  other.     Some- 
times, by  the  ordinary  operation  of  natural  laws,  islands  are* 
formed  in  the  sea  which  become  capable  of  occupation.     In 
other  cases  they  are  formed  in  rivers  between  the  adjacent 
banks  thereof.    And  questions  of  considerable  nicety  have 
thereby  been  raised,  as  to  the  respective  rights  of  individuals  and 
the  public  to  the  occupation  of  such  formations.    The  rules 
which  ordinarily  govern  such  cases,  seem  to  be  these.    If  is- 
lands are  formed  in  the  sea,  or,  as  a  general  proposition  in  navi- 
gaUe  rivers,  they  belong  to  the  sovereign  or  the  State.     But 
alluvion  becomes,  as  fast  as  formed,  the  property  of  the  owner 
of  the  land  upon  which  it  forms,  and  the  same  rule  applies  to 
islands  formed  in  unnavigable  streams,  or  those  in  wliich  the 
tide  does  not  ebb  and  flow.    If  one  owns  a  narrow  strip  along 

^  Bracttm,  9,  Coxe  ed. ;  Giiterbock,  Bract  104. 

'  Anthooy  v.  Gtfibrd,  2  Allen,  550 ;  Emans  v.  Tumbnli,  2  Johns.  322. 
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a  river  cut  off  from  the  body  of  the  original  tract,  the  alluvion 
belongs  to  such  narrow  strip  to  which  it  is  attached.^ 
[*452]  In  respect  to  lands  thus  situated,  *the  thread  or  cen- 
tre line  of  the  stream  forms  the  dividing  line  between 
the  different  owners  upon  the  one  side  and  the  other  of  such 
stream,  and  whether  islands  formed  in  such  streams  belong 
to  one  or  the  other  proprietor,  or  in  part  to  one  and  in  part  to 
the  other,  depends  upon  their  situation  in  relation  to  this  line. 
If  it  forms  upon  both  sides  of  such  line  what  would  have  been 
the  original  jUum  cuptm  of  such  stream,  will  divide  to  each 
owner  his  several  share  of  such  island.  It  often  happens,  by 
the  gradual  wearing  away  of  the  land  upon  one  side,  and  a  de- 
position of  the  soil  upon  the  other,  that  this  thread  of  the 
stream  undergoes  a  constant  process  of  change  in  one  direction 
or  the  other,  since  it  is  the  thread,  for  the  time  being,  and  not 
the  one  existing  at  the  time  of  the  adjacent  owners  acquire  their 
titles,  which  forms  the  boundary  line  between  their  estates. 
If,  however,  by  some  sudden  convulsion  of  nature,  or  by  some 
unusual  change  in  the  course  of  a  stream  by  an  extraordinary 
flood,  the  effect  is  to  leave  a  body  of  the  land  of  one  annexed 
to  that  of  the  other  without  any  intervening  current  of  water, 
this  rule,  as  to  the  thread  of  the  stream  forming  the  boundary 
between  them,  ceases  to  apply,  and  the  former  dividing  line 
continues,  although  one  of  the  proprietors  may  thereby  include 
•  the  whole  stream  within  his  own  limits.' 

1  a.  The  doctrine  above  stated  was  applied  to  tlie  accretion 
which  formed  along  the  QvLoi  at  New  Orleans,  upon  the  bank 
of  the  Mississippi,  which  had  been  dedicated  to  public  use. 
The  alluvion  was  held  to  have  become  a  part  of  the  public 
quay.^  But  the  case  of  Trustees,  &c.  t;.  Dickinson,  presents 
questions  of  more  difficulty,  and  some  of  which  can  hardly  be 

1  Saolet  o.  Shepherd,  4  Wall.  U.  S.  508 ;  Banks  v.  Ogden.'S  Wall.  U.  S.  57,  69. 

s  2  Sharsw.  Bl.  Com.  261  n. ;  Walk.  Am.  Law,  319 ;  Ingraham  o.  Wilkinson^ 
4  Pick.  268;  3  Kent,  Com.  428;  Deerfleld  o.  Arms,  17  Pick.  41,  where  the  whols 
subject  is  learnedly  examined,  and  a  mle  prescribed  for  dividing  allaTion,  bemeea 
adjacent  riparian  proprietors;  Woodbury  v.  Short,  17  Verm.  387;  Hargr.  Law 
Tracts,  5;  Wooliych,  Laws  of  Water,  26,  37;  Vinnius,  Comm.  Lib.  2  tit.  1,  §  90, 
**De  AUwione ; "  King  o.  Yarboroagh,  3  B.  &  C.  91,  107  ;  Hale,  de  Jwrt  Maxu,  wm 
given  in  6  Cow.  537 ;  Fleta,  B.  3,  ch.  2,  S  6. 

^  New  Orleans  v.  United  States,  10  Peters,  717. 
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said  jet  to  be  settled.  It  was  the  c^e  of  a  parcel  of  land 
which  had  formed  iu  what  was  once  the  bed  of  Gonnecti^ 
cut  River,  in  consequence  of  a  change  in  the  current  of  the 
stream.  The  plaintiffs  owned  land  on  the  east  side  of  the  river, 
across  which  the  stream  gradually  formed  a  channel  so  as  to 
cut  off  a  point  of  their  land,  forming  it  into  an  island,  which, 
as  far  as  it  extended,  formed  the  west  bank  of  the  stream. 
In  the  mean  time,  land  formed  at  points  in  the  old  bed  of  the 
stream  between  tliis  island  and  the  former  west  bank  of  the 
stream.  *  The  question  was,  whose  was  the  land  thus  gradually 
formed  in  the  old  bed  of  the  stream.  It  was  held,  that  each 
proprietor  originally  owned  to  the  thread  of  the  river,  and,  as 
such,  became  entitled  to  all  accessions.  If  an  island  forms  ou 
one  side  of  the  thread  of  the  stream,  it  will  wholly  belong  to  him 
who  owns  the  land  on  which  it  formed.  If  it  forms  partly  on 
each  side  of  the  original  thread,  that  will  divide  its  ownership. 
This  tliread  may  be  changed  towards  one  side  or  the  other  of 
the  stream  by  gradual  accretion  upon  the  one  shore  or  the 
other,  forming  a  new  shore-line.  And  if  the  opposite  bank  be 
also  worn  away,  the  thread  will  change  accordingly.  When 
an  island  forms  in  the  bed  of  the  stream,  so  that  the  water 
flows  upon  both  sides  of  it,  it  becomes  two  streams  in  that 
I^ace,  each  having  a  flum  aquoe.  And  it  is  suggested,  that  as 
tiiis  island  acquires  by  occupation  the  properties  of  land,  if 
another  island  were  to  form  between  it  and  the  main  land,  the 
question  of  ownership  thereof  would  depend  upon  where  the 
newjUum  aquoe  would  be  in  respect  to  it.  If  an  island  in  a 
stream  be  wholly  washed  away,  the  flum  aquoe  may  run  along 
where  there  had  been  this  solid  ground.  Where  the  stream  in 
its  change  cuts  off  a  part  of  the  land  upon  one  side  of  the 
river,  and  leaves  it  upon  the  opposite  side  of  the  stream,  the 
original  owner  of  that  land  retains  the  property  in  it.  And 
if  the  old  bed  of  the  stream  between  that  and  its  former 
opposite  bank  becomes  dry  land,  it  will  belong  to  the  re- 
spective owners  as  before,  by  a  division  formed  by  the  old 
fitwm  aquoe  of  such  bed.  Above  a  line  drawn  across  the 
stream  at  the  head  of  this  island,  the  original  flum  aquce  of 
tiie  stream  remains  as  it  was  before.  And  if  alluvion  forms 
upon  the  upper  part  of  this  island,  in  the  up-stream  direction, 

[445] 


58  LAW  OF  REAL  PBOPEBTT.  [BOOK  EL 

the  ownership  of  that  alluvion  would  be  governed  by  the  still 
existing  jUum  aqtuB.  If  upon  both  sides,  each  would  own 
accordingly,  if  wholly  upon  one  side  or  the  other,  the  one  or 
the  other  owner  would  be  entitled  to  it  in  severalty.  The  JUum 
aqucB  is  the  middle  line  between  the  shores,  irrespective  of  the 
depth  of  the  channel,  taking  it  in  the  natural  and  ordinary 
stage  of  water,  at  its  medium  height,  neither  swollen  by  fresh- 
ets nor  shrunk  by  drought.  In  dividing  the  lands  laid  bare  in 
the  old  bed,  in  the  case  supposed,  among  the  several  owners 
upon  the  original  shore,  on  either  side,  each  would  have  a 
line  on  the  original  JUum  aquce,  proportioned  to  the  line  of  his 
land  upon  the  shore  before  the  river  was  filled  up,  as  defined 
in  the  case  of  Deerfield  v.  Arms.^  In  respect  to  alluvion 
formed  upon  the  seashore,  the  ^^  shore,"  in  the  first  place,  is  the 
space  between  high  and  low  water  marks,  occasioned  by  the  ebb 
and  flood  of  the  tide.  And  the  standard  or  test  of  this  is, 
^^  the  line  of  the  medium  high  tide  between  the  spring  and  the 
neaps  "  ;  whereas,  by  the  civil  law,  ^^  est  autem  littus  maris  quof 
ten/us  hyhemus  Jluctus  m,aximus  excurrit,** '  In  respect  to  land 
along  the  shore  gained  by  gradual  accretion,  as  distinguished 
from  some  sudden  acquisition,  it  belongs  to  the  owner  of  the 
land  upon  which  it  forms.  When  the  sea  retreats  suddenly, 
and  leaves  a  tract  of  land  uncovered,  the  same  belongs  to  the 
crown  or  the  State.'  The  test  of  what  is  gradual,  as  distin- 
guished from  what  is  sudden,  seems  to  be  that,  though  wit- 
nesses are  able  to  perceive,  from  time  to  time,  that  the  land 
has  encroached  upon  the  sea  line,  it  is  enough,  if  it  was  done 
so  that  they  could  not  perceive  the  progress  at  the  time  it  was 
being  made.  Nor  does  it  make  any  difference  in  the  rights  of 
the  land-owner,  that  the  accretion  upon  his  land  is  the  result 
of  artificial  causes,  and  not  wholly  from  natural  ones.  The 
consequence  is,  the  boundary  line  of  an  owner's  land  border- 
ing upon  the  sea,  varies  with  the  gradual  increase  or  diminu- 
tion of  quantity  by  the  addition  of  alluvion,  or  by  the  wasting 

• 

1  TrasteM,  &o.  v,  Dickenwn,  9  Cash.  544 ;  Deerfield  v.  Arms,  17  Pick.  41.  See 
Pigf.  41, 1;  56,  1,  and  64,  3 ;  Primm  v.  Walker,  38  Mo.  99. 

*  Attorney-General  v.  Chambers,  4  De  G..  M.  &  G.  206,  216,  218 ;  8.  c  4  De  6. 
k  J.  58 ;  Harinrave,  Tracts,  25 ;  Scratton  v.  Brown,  4  B.  &  C.  495. 

s  Emans  v,  Tnmball,  2  Johns.  822. 
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away  before  the  action  of  the  water,  in  its  encroachments  upon 
the  land,  the  line  of  the  shore  varying  accordingly.^ 

2.  Gases  sometimes  occur,  where  considerable  quantities  of 
soil  are  by  the  sudden  action  of  water  taken  from  the  land  of 
one  and  deposited  upon  or  annexed  to  the  land  of  another. 
The  difference  between  avtUitorij  as  the  latter  process  is  called, 
and  alluvion^  consists  in  the  one  being  done  by  imperceptible 
loss  from  the  land  of  one,  and  increment  to  that  of  the  other, 
and  in  the  other,  its  being  done  suddenly  to  an  extent  which 
can  be  ascertained  .and  measured.  In  the  case  of  avulsion,  the 
soil  still  belongs  to  the  first  owner,  unless  he  shall 

have  ^suffered  it  to  remain  in  its  new  position,  until  [*458] 
it  cements  and  coalesces  with  the  soil  of  the  second 
owner,  in  which  case  the  property  in  the  soil  will  be  changed, 
and  no  right  to  reclaim  it  remain.^ 

3.  This  right  to  alluvion  is  considered  as  an  interest  appur- 
tenant to  the  principal  land,  and  belonging,  in  the  nature  of  an 
incident,  to  the  ownership  of  that,  rather  than  as  something 
acquired  by  prescription  or  possession,  in  the  ordinary  legal 
sense  of  those  terms.  And  the  right  to  land  thus  added  to  the 
former  proprietorship,  is  termed  a  title  by  accretion.* 

^  Attomej-Geoend  v.  Chambers,  4  De  O.  &  J.  55,  69,  70 ;  King  v,  Yarboroiigh, 
1  l5ow  &  C.  178,  186,  189 ;  8.  o.  8  B.  &  C.  91, 105,  106  ;  Scratton  v.  Brown,  4  B. 
&  a  485,  498 ;  In  re  Hall  &  Selby  Railway,  5  M  &  W.  328. 

•  Woodbury  v.  Short,  17  Verm.  387 ;  Woolrych,  Law  of  Waters,  28,  37 ;  Ang. 
Wat.  Conr.  ^  60;  Institute,  B.  2,  tit.  1,  ^  21,  and  Vilnius,  Comm.  on  the  same ; 
fleta,  B.  3,  c.  8,  S  6.  The  test  given  by  the  Institute  and  Fleta,  of  what  would  be 
1  saffident  annexation  to  the  land  of  another,  to  deprive  the  fint  land-owner  of  his 
property  in  the  soil,  is  the  suffering  trees  to  take  root  and  spring  up  in  the  soil  in 
irs  new  locality.  But  Vinnins  does  not  consider  this  the  only  test,  but  to  the  claim 
of  the  original  owner,  "objici  tamen  a  posMe,  quod  partem  auubam,  cum  posset,  nan 
vimHeaverit,  sed  tamdiu  pasnu  tit  earn  haerere  fwndo  cdieno,  ut  tandem  cum  eo  coalwrh 
<(  mmi  facta  tit,  ut  ipse  quodammodo  earn  aUenasse  videatur"  which  is  snbstantially 
the  same  as  the  above  text.  See  Bracton,  9  a ;  also  Dikes  v.  Miller,  24  Tex.  424, 
425 ;  Hawkins  v.  Barney,  5  Peters,  467. 

'  Monicipaliiy  v.  Orieans  Cotton  Press,  18  La.  122;  Banks  v.  Ogden,  2  Wall. 
U.  S.  69 ;  Saolet  v.  Shepherd,  4  Wall.  U.  S.  508. 
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SECTION   V. 
ABANDONMENT. 

1.    Doctrine  of  Iom  of  title  by  abendonment  stated. 

5.  Instanoes  where  the  doctrine  applies. 

9  a.  Effect  of  abandoning  advene  possession  on  title. 

8.  No  title  abandoned  bj  parol  agreement 

4.  No  abandonment  of  title  except  by  effect  of  limitation. 

6.  Abandonment  by  act  operating  as  an  estoppeL 
6.  Confirmation,  effect  of. 

1.  In  connection  with  the  subject  of  acquiring  title  by  pre- 
scription, is  to  be  considered  the  loss  of  title  by  abandonment. 
This  implies  some  act  done,  and  does  not  depend  upon  any 
presumption  of  the  execution  of  an  instrument  of  release  hav- 
ing been  made,  which,  from  lapse  of  time,  has  been  lost.  The 
doctrine  of  abandonment  is  usually  applied  to  incorporeal 
hereditaments,  though  the  dicta  of  judges,  in  a  few  instances, 
have  indicated  an  opinion  that  abandonment  might  be  effectual 
in  parting  with  or  losing  title  to  land  itself.  In  Holmes  «. 
Railroad,  &c.,  a  case  in  the  Ohio  circuit  of  the  United  States 
Court,  McLean,  J.,  used  language  which,  though  not  called 

for  by  the  facts  in  the  case,  in  the  broad  sense  of  the 
[*454]  terms  employed,  *might  lead  one  to  suppose  that  title 

to  land  might  be  lost  by  mere  abandonment,  independ- 
ent of  any  adverse  possession  continued  till  the  claim-  of  the 
original  owner  was  barred  by  the  statute  of  limitations :  **  It  is 
a  well-known  principle  of  law  that  every  owner  of  property, 
whether  personal  or  real,  may  abandon  it.  In  Corning  v. 
Oould,^  it  is  observed,  that  a  man  shall  be  held  to  intend  what 
necessarily  results  from  his  own  acts.  Consequently,  when 
property  is  abandoned  under  such  circumstances  as  to  leave  no 
doubt  of  the  fact,  no  one  who  has  taken  possession  of  it  can 
be  required  to  relinquish  it.  Whether  there  be  an  abandon- 
ment is  a  question  of  fact  to  be  determined  by  the  circumstan- 
ces of  the  case.     And  when  this  is  done,  the  right  is  extin- 

1  Corning  v,  Qovld,  16  Weud.  543. 
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guished/*^  He  cites  several  cases  in  connection  with  these 
propositions  in  his  text,  which,  so  far  as  they  bear  upon  the 
subject,  seem  to  fall  short  of  sustaining  the  doctrine  he  main- 
tains, so  far  as  it  applies  to  land  itself,  and  only  extend  to 
equitable  rights  and  easements  or  servitudes.  A  few  of  these 
will  be  noticed,  as  they  serve  to  illustrate  the  doctrine  of  aban- 
donment when  applied  to  easements  or  servitudes  and  equitable 
interests  in  lands.  Of  the  latter  character,  was  Picket  v.  Dow* 
dall,  where  one  Crap  had  taken  a  warrant  of  land  and  had  it 
surveyed,  and  thereby  had  acquired  a  right  to  demand  a  deed 
of  it  upon  entering  into  certain  agreements  as  to  rents,  &c. 
He  neglected  to  take  this  step  for  several  years,  and  the  pro- 
prietors of  the  land  sold  and  conveyed  it  to  a  stranger.  The 
language  of  the  judge  upon  the  subject  was,  ^'  I  think  the  ahan- 
donment  of  Crap  is  fully  proved.  It  is  true  that  legal  rights 
once  vested  must  he  legally  divested^  but  equitable  rights  may  bo 
lost  by  dereliction."  ^ 

2*  In  the  case  of  Taylor  v,  Hampton,  the  right  was  that  of 
one  man  to  flow  the  land  of  another  for  the  working  a  mill, 
where  the  owner  of  the  mill  had  taken  it  down,  opened  the 
gates  and  drawn  down  the  water,  and  rebuilt  the  mill  further  up 
stream,  leaving  the  land  between  the  two  sites  unflowed. 
•He  afterwards,  in  about  nine  years,  undertook  to  re-  [*456] 
build  on  the  original  site,  and  it  was  held  he  had 
abandoned  the  right  by  what  he  had  done.  The  court  speaks 
of  the  loss  of  such  an  easement  '^  by  abandonment  of  that  part 
of  the  estate  which  owes  the  servitude,"  and  as  illustrations  of 
what  are  such  acts  of  abandonment  as  operate  to  discharge  the 
servitude,  without  the  necessity  of  any  formal  release,  mentions 
a  removal  of  the  gates  and  a  ceasing  to  flow  a  pond  of  water 
for  a  mill ;  the  erection,  by  the  owner,  of  a  wall  so  as  to  ob- 
struct the  light  and  air  from  his  own  window  ;  or  his  building 
a  house  across  a  private  way  which  leads  from  the  street  across 
his  own  land  and  over  the  land  of  another,  whereby  its  original 
use  was  destroyed.  Any  of  these  or  similar  acts  may  operate 
as  an  abandonment  and  total  loss  of  the  easement,  or  a  suspen- 
aon  thereof,  as  the  case  may  be,  and  a  consequent  loss  for  the 

t  HolnMB  V.  Railroad,  S  Am.  Law  Beg.  716,  724. 

*  Picket  V.  Dowdall,  S  Wanh.  107 ;  Dikes  v.  Miller,  24  Tex.  424,  and  cams  cited. 
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time  being,  of  the  right  to  enjoy  it.*  A  mere  non-user  of  a  way 
for  a  certain  length  of  time,  is  not  an  abandonment  of  a  right 
to  enjoy  it.^  The  case  of  Coming  v.  Gould,  cited  in  a  former 
part  of  this  work,  was  that  of  a  way  for  the  use  of  two  adjacent 
owners,  and  lying  along  the  division  line  between  them.  One 
party  having  built  upon-  his  half  of  the  way,  which  was  followed 
by  an  obstructing  of  the  other  half  by  the  other  owner,  the 
court  held,  that  this  was  an  abandonment  of  the  easement,  the 
act  of  the  first  having  been  assented  to  by  the  owner  of  the 
other  portion  of  the  way.  In  commenting  upon  the  law  of  the 
case,  the  court  say,  ^^  even  a  rent  raised  by  deed  may  be  ex^ 
tinguished  in  this  way  by  mutual  consent.  The  lessor  enters 
and  expels  the  tenant ;  if  he  does  not  choose  to  re-enter,  the 
rent  is  gone,  though  if  he  return,  it  is  suspended  only  during 
the  expulsion."  ^  A  similar  doctrine  of  abandonment  of  an 
easement  without  deed,  by  the  act  of  an  owner  exchanging  one 
way,  for  instance,  for  another,  is  sustained  in  the  case  of  Pope 
V.  Devereux.^  In  the  case  of  Kirk  v.  King,  there  was 
[*456]  an  *abandonment  of  a  beneficial  use  raised  in  favor  of 
an  unincorporated  association,  by  their  forbearing  to 
exercise  it  for  a  period  of  years.  The  deed,  in  that  case,  was 
made  to  ^^  the  employees  of  a  school,"  an  association,  but  not 
an  incorporated  body.  The  school  had  been  discontinued  seven 
years  when  the  owner  entered  and  occupied  the  land.  It  was 
held,  that  the  conveyance  raised  a  use,  but  conveyed  no  legal 
title  to  the  association  for  want  of  an  ascertained  grantee.  It 
was  held,  also,  that  the  non-user  was  an  abandonment  of  this 
use,  on  the  part  of  the  association.  ^^This  was,  certainly, 
enough,"  say  the  court,  ^'to  raise  a  legal  presumption  of 
abandonment."  *^  It  would,  certainly,  have  constituted  an 
abandonment  of  a  location,  under  the  land  laws  which  this 
deed  very  much  resembles."  * 

2  a.  The  doctrine  of  losing  title  by  abandonment,  has  been 
applied  to  cases  of  prima  facie  title  by  long-continued  adverse 

^  Taylor  v.  Hampton,  4  M'Gord,  96. 
a  Ward  V.  Ward,  14  Eng.  L.  &  Eq.  414. 

*  Coming  v.  Gonld,  16  Wend.  531;  ante,  p.  *59. 

*  Pope  V.  Deverenx,  5  Gray,  409.    See  thU  case  considered  ante^  p.  *67. 
»  Kirk  V.  Ring,  3  Penn.  St.  441. 
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possession.  Thus  in  Georgia,  where  seven  years  is  the  period  of 
limitation,  it  has  been  held,  that  if,  after  a  possession  for  that 
length  of  time,  a  tenant  abandons  the  premises,  it  will  be  treated 
as  an  admission  that  he  had  not  been  holding  adversely  to  the 
true  owner,  but  in  subordination  to  his  title.^  And  this  is  in 
accordance  with  the  doctrine  of  the  court  of  Massachusetts, 
who  hdd,  that  where  a  party  had  occupied  land  up  to  a  certain 
fence,  for  more  than  thirty  years,  it  was  competent,  in  an  ac- 
tion involving  the  title  to  the  premises,  to  show  the  acts  and 
declarations  of  the  tenant,  made  after  thirty  years,  in  order  to 
s)^ow  the  motives  and  views  of  the  tenant  as  to  the  holding 
during  the  thirty  years.^  But  it  is  not  easy  wholly  to  reconcile 
this  with  the  opinion  of  the  court  in  Maine,  where  it  was  held, 
that  "  an  open,  notorious,  exclusive,  adverse  possession  for 
twenty  years,  would  operate  to  convey  a  complete  title  to  the 
plaintifib,  as  much  so  as  any  written  conveyance.  And  such 
title  is  not  only  an  interest  in  the  laud,  but  it  is  one  of  the 
highest  character,  the  absolute  dominion  over  it,  and  the  appro- 
priate mode  of  conveying  it,  is  by  deed.  No  doubt  a  disseisor 
may  abandon  the  land,  or  surrender  his  possession  by  parol  to 
the  disseisee  at  any  time  hefore  his  disseisin  has  ripened  into  a 
titk^  and  thus  put  an  entire  end  to  his  claim.  His  declarations 
are  admissible  in  evidence  to  show  the  character  of  his  seisin, 
whether  he  holds  adversely  or  in  subordination  to  the  legal 
tide.  But  the  title  obtained  by  disseisin,  so  long  continued  as 
to  take  away  the  right  of  entry,  and  bar  an  action  for  the  land 
by  limitation,  cannot  be  conveyed  by  a  parol  abandonment  or 
relinquishment,  it  must  be  transferred  by  deed."  ^  The  only 
way  of  reconciling  the  former  with  the  latter  case,  which  seems 
to  be  in  accordance  with  the  modern  notion  of  the  effect  of  the 
statute  of  limitations,  is  to  suppose  the  possession  of  the  tenant 
was  equivocal  in  its  character,  and  his  acts  were  merely  evi- 
dence to  fix  what  its  true  character  had  been,  and  to  negative 
the  presumption  of  its  having  been  adverse.  So  that  it  does 
not  go  to  sustain  the  doctrine  that  a  title  once  obtained,  though 

*  Tickery  ».  Benson,  «6  Ga.  589. 

'  Chnreh  v.  Burghaidt,  8  Pick.  827. 

*  School  District,  &c.  v.  Benflon,  31  Me.  381, 385.    See  Brown  «.  Cockerel],  33 
^45. 
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by  disseisin,  can  be  lost  by  a  mere  act  of  abandonment,  though 
accompanied  by  a  declaration  to  that  effect.  In  one  other  case 
the  court  speak  of  a  party  abandoning  land  for  so  long  a  time 
as  to  preclude  him  from  recovering  it  in  ejectment.^  And  the 
same  is  cited  with  approbation  in  the  Court  of  Errors  in  New 
York.^  But  the  question  in  the  case  was  one  of  boundary  of 
adjoining  lands  which  had  been  divided  by  a  deed  of  partition, 
and  it  was  admitted,  that  if  the  land  claimed  did  not  belong  to 
one  it  did  to  the  other,  and  that  if  it  was  not  in  the  possession 
of  the  one  it  was  in  that  of  the  other. 

S.  The  law  as  stated  by  Wilde,  J.,  is  undoubtedly  sound, 
*'^  that  a  parol  agreement,  not  in  writing,  is  valid  so  as  to  pass 
any  title  to  lands,  cannot  be  maintained  under  any  circumstan- 
ces." ^  If  this  is  to  be  qualified,  it  is  in  the  manner  stated  in 
Allen  V,  Parish,  that  "  parol  evidence  is  not  sufficient  to  create 
a  title  to  real  estate  or  to  transfer  a  title,  but  it  is  sometimes 
proper  and  necessary  to  strengthen  or  explain  transactions  from 
which  either  the  existence  or  the  transfer  of  titles  may  be  in- 
ferred."* And  Wilde,  J.,  in  the  case  above  cited,  adds,  "it 
may,  perhaps,  under  certain  circumstances,  operate  as  an  estop- 
pel according  to  some  of  the  decisions  in  the  New  York  cases.*' 

4.  So,  where  there  was  an  abandonment  by  one  owner  of 
land  to  another,  as  by  a  voluntary  partition  by  parol,  and  each 
yielding  possession  of  a  part  to  the  other,  and  the  latter  con- 
tinuing to  occupy  long  enough  to  give  him  a  title  by  limitation, 
had  his  entry  been  tortious  and  his  possession  adverse,  such 
abandonment  and  possession  were  held  to  be  equivalent  to  a 
legal  ouster  by  the  tenant,  and  an  adverse  holding  of  posses- 
sion as  to  the  original  owner .'^  And  the  same  has  been  held  to 
be  the  effect  where  one  sold  another  land  by  parol,  and 
[M57]  the  bargainee  ^entered  and  occupied  the  same  as  his 
own,  claiming  title  thereto  for  the  period  of  time  which 
operates  as  a  bar  by  the  statute  of  limitations,  although  the 
owner  originally  gave  up  possession  to  the  tenant  voluntarily.* 

^  Jackson  v.  Bowen,  1  Caines,  358,  362. 

'  Adams  v.  Rockwell,  per  Mason,  senator,  16  Wend.  807. 

*  Tolman  v,  Sparhawk,  5  Met.  476,  477. 

«  Allen  V.  Parish,  3  Ohio,  107.  ^  Gregg  p.  Blackmore,  10  Watts,  192. 

*  Sumner  v.  Stevens,  6  Met.  337 ;  Barker  v.  Salmon,  8  Met.  32. 
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But  it  was  the  length  of  possession  as  owner,  and  not  the  mere 
act  of  abandonment,  or  giving  of  the  possession  originally,  that 
operated  to  give  title  to  the  tenant.  And  the  doctrine,  as  appli- 
cable to  title  gained  by  disseisin,  is  thus  stated  by  Wells  J.,  in 
School  District,  &c.  v.  Benson :  '^  No  doubt  a  disseisor  may 
abandon  the  land,  or  surrender  his  possession  by  parol  to  the 
disseisee  at  any  time  before  his  disseisin  has  ripened  into  a 
title,  and  thus  put  an  entire  end  to  his  claim."  ^'  But  the  title 
gained  by  a  disseisin,  so  long  continued  as  to  take  away  the 
right  of  entry  and  bar  an  action  for  the  land  by  limitation, 
cannot  be  conveyed  by  parol  abandonment  or  relinquishment, 
it  must  be  transferred  by  deed.  One  having  such  title  may  go 
out  of  possession,  declaring  he  abandons  it  to  the  former  owner, 
and  intending  never  again  to  make  any  claim  to  the  land  ;  and 
so  may  the  person  who  holds  an  undisputed  title  by  deed,  but 
the  law  does  not  preclude  them  from  reclaiming  what  they 
have  abandoned  in  a  manner  not  legally  binding  on  them."  ^ 

5.  In  one  of  the  cases  cited  by  McLean,  J.,  in  the  case  above 
referred  to,  the  court  say,  by  way  of  illustration :  "  If  a  man 
stands  by  and  sees  another  build  on  his  own  premises,  his  right 
is  gone."  This  doctrine  he  classe^s  under  the  head  of  estoppel 
in  pais^  and  cites  Welland  Canal  v,  Hathaway.^  It  is  probably, 
therefore,  not  too  strong  a  conclusion  to  assert,  that  in  no  case 
can  a  man  lose  his  title  to  a  freehold  in  land  by  any  act  or  oral 
declaration  of  abandonment,  unless  it  comes  within  the  category 
of  estoppel,  or  is  followed  by  such  a  possession  by  the  person 
claiming  title  thereto  in  his  stead,  as  brings  the  case  within  the 
statute  of  limitations.  It  was  with  a  view  to  this  conclusion 
that  several  of  the  cases  above  mentioned  have  been  cited,  to* 
show  that  it  was  not  the  abandonment  by  the  original 
owner  *in  favor  of  another  that  gave  the  title,  but  the  [*458} 
possession  by  the  latter  being  continued  the  requisite 
length  of  time  to  allow  the  statute  of  limitation  to  take  effect. 
The  doctrine  of  abandonment  was  considered  by  the  court  of 
California,  in  a  case  where  one,  who  held  a  deed  of  land,  orally 
bargained  it  to  another,  who  entered  and  made  improvements 
upon  it,  and  then  sold  it  to  the  tenant,  who  entered  and  oc- 

1  School  District  v.  Beneon,  81  Me.  381. , 

s  Welland  Caoal  v.  Hathawaj,  8  Wend.  480 ;  Corning  r.  Gonld,  16  Wend.  545. 
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cupied  the  premises.  No  title  was  traced  from  the  United 
States,  to  whom  it  originally  belonged.  The  court  below  held, 
that  the  party  first  above  mentioned,  by  transferring  his  posses- 
sion to  another,  had  abandoned  his  interest  in  the  premises,  and 
could  not  claim  them  again.  But  the  court  above  denied  that 
there  could  be  such  a  thing  as  an  abandonment  in  favor  of  a 
particular  individual,  or  for  a  consideration.  Such  an  act 
would  be  a  gift  or  sale.  Whereas,  an  abandonment  is  the  re- 
linquishment of  a  right,  —  the  giving  up  of  something  to  which 
one  is  entitled.  And  to  constitute  an  act  of  abandonment,  it 
must  be  done  without  an  intention  or  desire  that  any  other 
particular  person  should  thereby  acquire  it.  If,  therefore,  a 
tenant  could  abandon  his  title  to  the  premises,  he  could  not  do 
it  by  bargaining  it  away  to  another.^  In  a  case  in  Vermont, 
the  court,  as  a  court  of  equity,  seem  to  be  disposed  to  treat  the 
act  of  a  grantee  as  an  abandonment  of  title,  in  a  case  where,  by 
an  agreement  contemporaneous  with  the  deed  but  not  embraced 
in  it,  the  grantee  was  to  carry  on  the  estate  for  the  grantor, 
but  instead  of  doing  so,  went  away  and  refused  to  execute  the 
agreement.^  Under  the  Spanish  law  while  it  prevailed  in  some 
parts  of  what  are  now  the  United  States,  the  doctrine  of  aban- 
donment seems  to  have  been  recognized  and  acted  upon.  But 
to  constitute  it  required  that  the  owner  should  actually  leave 
the  land  with  an  intention  that  it  should  no  longer  be  his.  If 
he  do  quit  possession,  but  still  retains  the  property  in  the  prem- 
ises in  his  mind,  no  one  would  have  a  right  to  enter  upon  them, 
and  it  would  not  amount  to  an  abandonment.' 

6.  A  single  word  may  be  added  upon  the  subject  of  ctmfir^ 
motion.  Qui  confirmat  nihil  dot.  It  may  make  good  a  voidable 
or  defeasable  title,  but  cannot  operate  upon,  or  in  aid  of,  an  es- 
tate which  is  void  in  law,  except  only  where  it  is  the  act  of 
the  sovereign.* 


1  Stephens  v,  Mansfield,  11  Cal.  363 ;  Dikes  o.  Miller,  34  Tex.  423 ; 
V,  McNoltj,  24  Cal.  344. 

'  Tracy  v.  Hntchins,  36  Verm.  237. 

'  Clark  V.  Hammerle,  36  Bio.  639. 

^  Branham  v.  Mayor,  &c  24  Cal.  605 ;  Strother  o.  Lncas,  12  Peters,  454 ;  Bl< 
ing  V.  Hoase,  3  G.  &  John.  290.    See  Fenwick  v.  Gill,  38  Mo.  526 ;   Com.  Dig. 
Confirmation,  D.  1;  Choteaa  v,  Eckhart,  2  How.  U.  S.  344. 
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SECTION   VI. 
ESTOPPEL. 

1.  What  ft  title  by  estoppel  is. 

5.  Upon  what  estoppels  aie  based. 

t.  How  estoppels  operate  apon  titles  to  estates. 

4.  Two  classes  of  estoppels. 

6.  Estoppels  in  pom  rare  at  law. 

6,  7.  Instances  where  the  doctrine  has  been  applied. 

8,  9.  Cases  involvinfr  discussion  of  doctrine  of  estoppel. 

9  a.  In  what  cases  and  how  fhr  estoppels  inpaU  are  applied. 

9  h.  How  far  Arand  is  essential  to  an  estoppel. 

9  c  How  far  fixing  lines  and  fences  works  an  estoppel. 

10.  One  entering  nnder  another  may  not  dispute  his  title. 

11.  Estoppels  by  deed. 

VL  Indentures  may  always,  and  deed  poll  often,  work  estoppels. 

15.  Effect  of  accepting  a  deed,  as  an  estoppel. 
14.  What  fbrms  of  oonTsyance  work  estoppels. 

16.  Deeds  of  release  estop  only  as  to  present  title. 

16.  Same  rule  prevails  as  to  deeds  of  grant 

17.  No  title  not  m  esse  passes  except  by  warranty. 

18.  No  deeds  under  the  statute  of  uses  estop  as  to  fbture  titles. 

19.  Releases,  &c.  operate  to  estop  as  to  existing  titles. 

50.  Grantor  estopped  to  deny  that  he  had  any  interest 

51.  Grantee  not  estopped  to  deny  that  grantor  had  title. 

95.  Plaintiff  in  ejectment  estopped  if  defendant  claims  under  his  deed. 
SS.  Distinction  between  estoppel  as  evidence,  and  in  point  of  estate. 

54.  Estoppels  by  recitals  in  deeds. 

86.  Grantor  estopped  to  deny  admissions  in  his  deed. 

96.  One  tracing  title  Uirough  a  deed  estopped  by  its  recitals. 

S7.  Party  estopped  by  admission  of  a  fact,  made  to  influence  another. 

98.  Dhutrations  of  the  applications  of  this  doctrine. 

99.  A  recital  hi  a  will  estops  those  claiming  under  it 

50.  Douglass  «.  Scott, — illustrating  estoppels. 

51.  Grantor  estopped  to  deny  that  he  had  any  title. 

55.  One  estopped  to  impeach  a  title  gained  by  his  own  aseant 
IS,  84.  Becitals  do  not  estop  if  the  deed  be  inoperatiTe. 

86.  Of  estoppel  as  to  title  by  deed  with  warranty. 

86.  Cases  where  releases  do  and  do  not  work  estoppel. 

87.  Deeds,  with  warranty,  bind  a  future  acquired  title. 

88.  Such  warranty  may  be  general  or  special. 
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89.  Coveiiftots  of  waminty  to  work  estoppels  mnst  ran  with  the  land. 

80  a.  Warraotor  may  disseise  his  covenantee. 

40.  Effect  of  covenants,  United  by  the  premises  granted. 

41.  A  deed  most  be  good  to  give  validity  to  its  covenants. 

42.  Covenant  by  a  gnardian  ban  a  personal  title. 

48.  Ftmu  Qfvert  estopped  by  conveyances  with  warranty. 

48  a.  Same  subject 

44.  Estoppels  apply  to  leases  for  yean. 

46.  If  lessor  has  any  estate,  his  warranty  does  not  estop  him. 

46.  Effect  of  warranty  where  grantor*s  conveyance  is  or  Is  not  rightfhL 

47.  Lessee  bound  by  accepting  title  from  a  stranger. 

48.  How  far  estoppels  extend,  and  who  are  bound  by  them. 

49.  Who  are  bound  as  privy  in  estate  by  an  estoppel. 

60.  A  deed  with  warranty  ban  the  second  grantee's  after-acquired  title. 

61.  Any  one  claiming  under  another  who  is  estopped,  is  so  himself. 

62.  Estoppel  by  arbitrament  and  award  as  to  title. 
68.  How  far  estoppel  is  a  common-law  doctrine. 

1.  Title  by  estoppel  is  where  equity,  and,  in  some  cases,  the 
law,  in  order  to  accomplish  the  purposes  of  justice  which  can* 
not  be  otherwise  reached,  draws  certain  conclusions  from  the 
acts  of  one  party  in  favor  of  another,  in  respect  to  the  owner- 
ship of  lands,  which  it  does  not  allow  the  first  to  controvert  or 
deny.  Estoppels  differ  from  evidence,  in  that  the  former  are 
received  as  conclusive,  and  preclude  all  inquiry  as  to  the  true 
merits  of  the  title,  while  the  latter  is  merely  the  medium  of 
establishing  facts  which  do  exist  or  have  existed.^  An  estoppel 
against  an  estoppel  sets  the  matter  at  large,  so  that  a  warranty 
opposed  to  a  warranty  leaves  the  matter  as  if  none  had  been 
made.^ 

2.  The  learning  of  estoppels  is  founded  as  a  general  prin- 
ciple on  the  idea  that  a  man  shall  not  defeat  his  own  act,  or 
deny  its  validity  to  the  prejudice  of  another.  If  a  man  of  the 
name  of  John  prepare  and  sign  a  deed  as  William,  he  shall 
not  aver  that  his  name  is  not  William,  in  order  to  avoid  it.^ 
So  where  a  man  in  his  deed  recites  particular  facts,  these  facts 
become  evidence  against  him,  and  he  will  not  be  at  liberty  to 

1  1  Prest.  Abst.  421;  Crabb,  Real  Prop.  1046;   Co.  Lit.  352  a,  and  note  306; 
Welland  Canal  v.  Hathaway,  8  Wend.  480 ;  Shep.  Toach.  Prest.  ed.  58. 
3  Kimball  v.  Schoff.  40  N.  H.  197. 
•  Post,  ch.  4,  ^  1,  pi.  27. 
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denj  the  truth  of  his  statement.  One  who  makes  a  feoffment 
cannot  aver  that  his  feoffee  has  not  a  seisin,  or  set  up  a  title 
acquired  subsequent  to  the  feoffinent.^ 

3.  It  is  not,  however,  that  an  estoppel  gives  an  estate,  or 
divests  another  of  an  estate  or  interest  in  lands.     It  merely 
binds  the  interest  by  a  conclusion  which  precludes  the  parties, 
between  whom  it  is  made  to  operate,  from  asserting  or 
denying  *the  state  of  the  title.*    Or,  in  the  language  of  [*459] 
another,  "  a  title  is  rather  presumed  than  acquired  by 
estoppel,  inasmuch  as  a  person  is  concluded  by  his  own  act 
from  disputing  the  title  of  another."  ^    But  as  estoppels  must 
be  mutual,  they  do  not  apply  in  favor  of  infants  or  /em€« 
covert^  nor  is  there  any  estoppel  in  pais  against  femes  covert.^ 
And  the  same  is  true  of  infants,  for  to  be  binding  on  one  party 
it  must  bind  the  other  also.^ 

4.  Estoppels  divide  themselves  into  those  by  act,  or  inpais^ 
and  those  by  deed,  and  may  be  so  considered  in  their  bearing 
upon  the  question  of  title  to  lands. 

5.  The  cases  where  a  party  is  estopped  in  equity  to  assert 
his  claim  to  equitable  interests  in  lands  by  anything  short  of  a 
deed,  are  not  infrequent.  But  it  is  very  rare  that  that  is 
allowed  at  law,  and,  it  is  believed,  in  those  cases  only,  where 
one  man  has  knowingly  induced  another  to  act  by  the  expendi- 
ture of  moneys  in  improvements  upon  lands,  as  if  he  had  a 
rightful  title  to  the  same,  and  adequate  justice  cannot  be  done 
by  compensation  in  money.  Wilde,  J.,  states  the  rule,  hypo- 
thetically,  in  all  cases,  and  concludes  that  it  cannot  be  done 
even  where  improvements  have  been  made,  if  the  one  making 

'  2  Prett.  Abst  407, 408 ;  Sinclair  o.  Jackson,  8  Cow.  586,  bj  Jonea,  Ch. ;  Dong- 
Ws  V.  ScoU,  5  Ohio,  199. 

*  1  PrcsL  Abst  420 ;  2  Id.  205. 

*  Crabb,  Real  Prop.  1046.    See  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  642,  for  Ameri- 


*  Ante,  vol.  1,  p.  *800. 

^  Morrison  v.  Wi|son,  13  Cal.  494;  Lowell  v.  Daniels,  2  Graj,  161 ;  Concord 
Bank  v.  Bellis,  10  Cnsh.  276,  278.  See,  as  to  estoppel  bj  deed,  post,  p.  *477 ; 
GBdden  v.  Strapler,  52  Penn.  St.  400,  406.  Bat  a  married  woman  maj  estop 
herB«lf  m  pai$,  as  to  her  daim  of  ^homestead  in  Illinois.  Brown  v.  Coon,  36  Si. 
249. 

•  trackman  v.  Wood,  25  Cal.  153;  Brown  v,  McCane,  5  Sandf.  224;  Todd  v. 
Kerr,  A2Bvb.  317. 
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them  can  recover  the  value  of  the  same  firom  the  owner  of  the 
land.i 

6.  Some  of  the  strongest  cases,  it  is  believed,  where  it  has 
been  attempted,  with  more  or  less  success,  to  establish  a  title 
by  an  estoppel  in  pais  in  law,  are  among  the  following.  It  is 
stated,  in  general  terms,  that  the  law  will  not  permit  a  man  to 
say,  that  what  he  has  said  and  done  as  a  solemn  act,  by  which 
others  have  acquired  rights,  was  not  according  to  the  truth, 
nor  will  it  allow  one  who  has,  in  like  solemn  manner,  admitted 
a  matter  to  be  true,  to  allege  it  to  be  false.^  But  a  parol  estop- 
pel cannot  operate  a  transfer  of  the  legal  title  to  land.* 

7.  This  is  applied  in  the  case  of  a  dedication  of  the  use  of 
one's  land  to  the  public  as  a  public  common,  landing-place,  or 
highway,  where  private  and  individual  rights  have  been  ac- 
quired in  reference  to  it.  A  dedication  to  pious  and  charita- 
ble uses  may  be  effectual,  though  not  distinctively  a  public 
one,  and,  if  so  made  that  the  holder  of  the  estate  becomes  a 
trustee  for  the  purposes  of  a  charity,  no  subsequent  conveyance 
to  one  having  notice,  could  change  the  use.  The  grantee 
would  himself  become  the  trustee.  But  the  mere  erecting  of 
a  church  for  a  religious  society  does  not  dedicate  it.  The 
owner  may  sell  it  if  he  pleases.  To  effect  such  a  dedication, 
there  must  be  a  donation  by  the  owner,  or  some  unequivocal 
act  united  with  an  intent  to  divest  himself,  to  some  extent,  of 
the  ownership  or  power  of  control  over  the  property,  and  to 
vest  an  independent  and  irrevocable  interest  in  some  other 
person  or  body.^    The  law  considers  such  a  state  of  things  in 

the  nature  of  an  estoppel  in  pais^  which  precludes  the 
[*460]  *original  owner  from  revoking  such  dedication,  for 

this  would  be  a  violation  of  good  faith  to  the  public, 
and  to  those  who  have  acquired  private  property  with  a  view- 
to  the  enjoyment  of  the  use  thus  publicly  granted.  But  in 
accepting  the  dedication  of  a  way,  the  public  take  it  as  it  is, 
and  if  defective  or  dangerous,  the  public  will  be  responsible.^ 

^  Tolman  v,  Sparhawk,  5  Met  475,  477 ;  S  Smitb,  Lead.  Cas.,  Sth  Am.  ed.  648, 
649;  Desell  v,  Odell,  3  Hill,  215. 
^  Ham  V.  Ham,  14  Me.  851;  Hicks  v.  Cram,- 17  Term.  449. 
>  Barker  u.  Bell,  37  Ala.  359 ;  McPherson  v.  Walters,  16  Ala.  714. 

*  Attorney-General  v,  Merrimack  Go.  14  Graji  566,  604. 

*  Bobbins  v.  Jones,  C.  B.  26  L.  Bep.  291. 
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If  land  has  been  dedicated  and  accepted  as  a  public  square,  for 
instance,  and  individuals,  upon  the  faith  thereof,  have  built 
their  houses  in  reference  to  it  as  such,  the  dedication  cannot 
afterwards  be  rescinded  and  revoked.  And  this  applies  as  well 
to  a  dedication  by  a  public  body  as  to  one  by  a  private  indivi- 
dual. Thus,  where  the  commissioners  of  a  county  laid  out  a 
town  for  a  county  seat  by  a  plot,  on  which  certain  squares 
were  indicated  as  ^'  public  lots,"  and  individuals  built  around 
one  of  these,  it  was  held  that  they  might  enjoin  the  erection  of 
buildings  upon  the  land  thus  set  apart.^  Nor  does  the  estoppel 
depend  on  the  length  of  time  for  which  this  use  shall  have 
been  enjoyed.' 

8.  In  discussing  the  matter  of  estoppel,  the  court,  in  Welland 
Canal  v.  Hathaway,  thus  speaks  of  acts  in  pais :  ''  An  estoppel  is 
so  called  because  a  man  is  excluded  from  saying  anything,  even 
the  truth,  against  his  own  act  or  admission.  The  acts  set  up 
in  Uiis  case,  it  is  not  pretended,  constitute  a  technical  estoppel 
which  can  only  be  by  deed  or  matter  of  record.  But  it  is  said 
they  should  operate  by  way  of  estoppel,  —  an  estoppel  in  pais. 
Such  estoppels  cannot  be  pleaded,  but  are  given  in  evidence  to 
the  court  and  jury,  and  may  operate  as  effectually  as  a  techni- 
cal estoppel  under  the  direction  of  the  court.  There  are  many 
acts  which  have  been  adjudged  to  be  estoppels  in  pais,  such  as 
livery,  entry,  acceptance  of  rent,  &c.,  but  in  many,  and  proba- 
bly most  instances,  whether  the  act  or  admission  shall  operate 
by  way  of  estoppel  or  not,  must  depend  upon  the  circumstan- 
ces of  the  case.  As  a  general  rule,  a  party  will  be  concluded 
from  denying  his  own  acts  or  admissions  which  were  expressly 
designed  to  influence  the  conduct  of  another,  and  did  so  in- 
fluence it,  and  when  such  denial  will  operate  to  the  injury  of 
the  latter."  '  Thus,  where  A  was  about  to  purchase  a  lot  of 
land  which  adjoined  B's,  and  was  bounded  by  it,  and,  not 
knowing  the  boundary  line,  applied  to  B  to  point  it  out  to 
him,  who  did  so,  knowing  that  the  inquiry  was  made  with  a 

1  RnthcHbrd  o.  Taylor,  3S  Mo.  315 ;  Abbott  v.  Mills,  3  Verm.  521;   Wash. 

aae.  Sd  ed.  809. 

s  Cindonati  v.  White,  6  Pet.  433 ;  Hobhs  v.  Lowell,  19  Pick.  405,  409 ;  Hooter 
V.  TrosteeB,  Ac  6  Hill,  41;  State  v.  Trask,  6  Verm.  355. 

s  Welland  Caoal  v.  Hathaway,  8  Wend.  483.  See  also  Coming  v,  Gould,  U 
Wend.  531 ;  Titns  v.  Morse,  40  Me.  348. 
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view  to  purchasing  it,  A  having  purchased  it,  relying  upon 
this  statement  of  B,  it  was  held  that  the  latter  was  estopped 
to  deny  that  the  line  thus  pointed  out  by  him,  was  the  true 
one.^  But  the  doctrine  of  estoppel  does  not  apply  where 
everything  is  equally  well  known  to  both  parties,  or  where  the 
party  sought  to  be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  arose,  or  where  the  party  seeking  to  conclude 
him,  was  not  influenced  by  the  acts  or  admissions  which  are  set 
up  as  the  grounds  of  estoppel.^  And  to  enable  a  man  to  set  up  a 
title  by  estoppel,  the  party  must  have  been  ignorant  of  the  true 
state  of  the  title  at  the  time  he  took  it,  or  been  without  means 
of  ascertaining  it  by  a  reference  to  records.'  In  Pennsylvania, 
it  has  been  held,  that  when  a  man  has  encouraged  another  to 
settle  upon  and  improve  land,  and  expend  his  money  upon  it, 
he  will  not  be  permitted  afterwards  to  take  it  from  him,  al- 
though he  has  an  older  and  better  title,  and  acted  himself  in 
ignorance  of  his  own  right.^  But  this  doctrine  applies  only  to 
a  bona  fide  improver,  who  is  led  into  a  mistaken  expenditure 
by  the  acts  or  connivance  of  another,  supposing  the  property 
to  be  his  own,  and  not  where  he  knew  the  land  to  be 
[*461]  in  dispute  between  *two  parties,  and  volunteered  to 
originate  a  new  claim.^ 
9.  It  was  once  held  by  the  court  of  Pennsylvania,  that  if 
one,  having  a  deed  of  land,  were  to  stand  by  and  see  the  land 
sold  by  a  sheriff,  as  that  of  another,  and  make  no  objection,  he 
would  be  estopped  to  claim  it,  although  the  deed,  under  which 
he  held,  was  then  upon  record.  But  this  was  afterwards  over- 
ruled by  the  same  court,  and  the  doctrine  therein  assumed 
which  had  been  borrowed  from  equity.  "  qui  taeetj  consentire 
videtur,  qui  potest  et  debet  vetare,  jubet^^^  was  not  applicable  to  a 
sale  where  there  was  no  element  of  fraudulent  purpose  on  the 
part  of  one  keeping  silence,  and  where  the  purchaser,  by  the  ex- 
ercise of  reasonable  diligence,  had  the  means  of  knowing  the 

1  Spiller  V.  Scribner,  36  Verm.  247. 

<  Fletcher  v.  Holmes,  25  Ind.  469 ;  Hill  v.  Eplej,  31  Pean.  St  334. 
s  Wood  V.  Griffin,  46  N.  H.  237;   Drew  v.  Kimball,  43  N.  H.  2S2;  Goto  o. 
White,  20  Wise.  430;  HiU  v.  Epley,  tup, 
*  M'Kelvey  w.  Truby,  4  Watts  &  S.  323. 
»  M'Ck>rmick  v.  M'Martrie,  4  Watts,  195. 
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true  state  of  the  title.^  But  where  one  made  a  deed  on  Sun- 
day, dating  it  upon  another  day,  and  his  grantee  conveyed  the 
estate  to  a  stranger  who  was  ignorant  of  this  fact,  it  was  held 
that  the  grantor  was  estopped  to  set  up  against  the  latter,  that 
the  original  deed  was  made  on  Sunday.^  Among  the  cases 
where  the  doctrine  of  estoppel  has  been  sought  to  be  applied, 
was  one  where  the  court  held,  that  if  one  knowingly,  though 
passively,  or  by  looking  on,  suffers  another  to  purchase  and  ex- 
pend money  on  land  under  an  erroneous  opinion  of  title,  with- 
out making  known  his  own  claim,  he  shall  not  exercise  his  right 
against  such  purchaser.  The  same  doctrine  is  repeated  in 
Maine,  as  being  a  principle  in  equity,  that  if  a  man  will  stand 
by  and  see  another  person  make  expensive  erections  on  land 
claimed  by  him,  and  give  no  notice  of  his  claim,  he  shall  be  en- 
joined from  afterwards*maS:ing  claim  to  the  same,  to  the  injury 
of  such  other  person.^  And  in  another  case,  it  seems  to  have 
been  adopted  as  a  principle  of  law,  that  where  one  stands  by 
and  suffers  another  to  purchase  land  to  which  he  has  a  title, 
and  expend  money  thereon  under  an  erroneous  impression  that 
he  has  acquired  a  legal  title  thereto,  and  does  not  disclose  his 
own,  be  shall  be  estopped  to  claim  the  laud.^  Provided  he  is 
himself  cognizant  of  his  own  legal  rights.^  Thus,  where  the 
defendants  owning  the  lower  of  two  wing  dams  in  a  river,  by 
means  of  which  they  could  flow  back  upon  the  upper  one,  and, 
having  a  right  to  do  so,  suffered  the  purchasers  of  the  upper 
dam,  who  did  not  know  of  this  right,  to  go  on  and  make  ex- 
pensive improvements  upon  the  works  at  the  upper  dam,  with- 
out making  known  their  claim  of  a  right  to  obstruct  these 
works,  although  they  saw  the  upper  owners  making  these  ex- 
penditures, they  were  estopped  to  flow  back  and  injure  the 
upper  works.^    The  same  principle  was  applied  in  New  Hamp- 

'  Hin  V.  Epiej,  31  Penn.  St  331,  overrnling  Epley  v.  Witherow,  7  Watts,  168. 
See  Shapley  v.  Rangelej,  1  Woodb.  &  M.  217 ;  Hill  v.  Meyers,  43  Penn.  St.  175. 

*  LoTe  V,  Weill:,  25  Ind.  503. 

'  See  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  652 ;  Rangelej  v.  Spring,  21  Me.  130, 
8.  o.  28  Me.  127 ;  Crest  v.  Jack,  3  Watts,  239. 

*  Hatch  1^.  KimbaU,  16  Me.  146;  Titos  v.  Morse,  40  Me.  34S;  Rangeley  v. 
Spring,  28  Me.  127 ;  Morrison  v.  Morrison,  2  Dana,  13 ;  Pickard  v.  Bears,  6 
A.  4  E.  469 ;  Snodgraas  v.  Ricketts,  13  Cal.  359;  Waters'  Appeal,  35  Penn.  St. 
526. 

*  JnnctioD  R.  R  v.  Harpold,  19  Ind.  350.        >  Brown  v,  Bowen,  30  N.  T.  541. 
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shire,  in  respect  to  personal  property  which  the  owner 
[*462]  suffered  to  be  mortgaged  in  his  ^presence,  to  one 

ignorant  of  his  title.^    But,  in  another  case,  the  court 
suggest  doubts  whether  this  admitted  doctrine  of  equity  would 
apply  as  to  the  title  of  real  estate,  at  law ;  ^  and  in  a  case  in 
Massachusetts,  Wilde,  J.,  denied  that  it  applied,  at  law,  in 
Massachusetts,  or  in  any  State  but  Pennsylvania,  and  assumed 
that  the  doctrine  prevailed  there  only  because  of  the  mixed 
jurisdiction  of  law  and  equity  in  their  courts.^    In  a  case  in 
New  York,  where  two  adjacent  owners  had  occupied,  for  eleven 
years,  on  either  side,  up  to  a  fence  as  a  division  line,  and  one 
of  them  had  gone  on,  with  the  acquiescence  of  the  other,  and 
made  expensive  improvements  upon  the  land  in  his  possession, 
it  was  held,  that  the  other  was  estopped  from  setting  up  the 
true  line  against  the  one  who  had  thus*  expended  his  money ; 
and  the  chancellor  remarked,  in  giving  the  opinion,  '^  perhape 
a  grant  might  be  presumed  within  twenty  years."  *    In  Massa- 
chusetts, if  a  party  can  be  estopped  to  claim  land  by  reason  of 
standing  by  and  even  tacitly  encouraging  the  sale  thereof,  it  is 
only  where  he  conceah  an  outstanding  title.^    And  where  ad- 
jacent owners,  intending  to  establish  the  true  line,  agree  upon 
one  which  is  not  such,  and  occupy  under  it,  under  a  mistake 
as  to  the  true  line,  neither  is  estopped  to  claim,  in  a  real  action, 
to  the  true  line,  especially  if  the  tenant  has  not  made  improve- 
ments on  the  land  of  greater  value  than  that  of  the  land  with- 
out such  improvements,  and  for  which  he  is  entitled  to  recover 
of  the  demandant.^ 

9  a.  The  importance  of  fixing,  as  far  as  may  be,  by  proper 
limits,  the  doctrine  of  estoppel  in  paiSj  in  its  application  to 
titles  of  real  estate,  seems  to  require  some  additional  illustrar 
tion  to  what  has  already  been  said.  And,  in  the  first  place,  an 
estoppel  in  pais^  where  it  applies,  is  as  effectual  as  a  deed,  but 

1  Thompson  v.  Sanborn,  11  N.  H.  201. 

>  Marshall  v.  V'lensd,  12  N.  H.  128;  bat  see  Runlet  v.  Otis,  2  N.  H.  167. 

»  Heard  u.  Hall,  16  Pick.  457,  460. 

*  Adams  v.  Rockwell,  16  Wend.  285,  303;  Laverty  v.  Moore,  32  Barb.  351. 

*  Parker  v.  Barker,  2  Met.  423 ;  Copeland  v.  Copeland,  28  Me.  525 ;  Stevens  9, 
McNamara,  36  Me.  178 ;  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  650. 

*  Tolman  v.  Sparbawk,  5  Met.  469 ;  Titus  v,  Morse,  40  Me.  348,  355 ;  Ormsbj 
V.  Ihmsen,  34  Penn.  St  462 ;  Robinson  v.  Justice,  2  Penn.  22,  23. 
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no  more  so.     So  that,  if  the  party  doing  the  act  could  not  have 
made  a  deed  of  the  land  in  question,  his  act  cannot  create  an 
estate  by  estoppel  in  the  same.^    In  the  next  place,  a  party 
who  insists  upon  the  act  of  another  as  working  an  estoppel^ 
most  show  that  he  acted  upon  the  same,  and  that  it  formed 
the  inducement  which  led  him  at  the  time  to  do  what  he 
did.    Thus,  where  an  infant,  whose  land  had  been  irregularly 
sold  during  his  minority,  made  declarations  after  he  came  of 
age  expressing  his  satisfaction  with  the  sale ;  it  was  held  not 
to  be  an  estoppel  to  his  claim  to  the  estate,  because,  being 
made  long  after  the  sale,  it  could  have  formed  no  inducement 
to  the  party  to  make  the  purchase.^    But  acts  and  declara- 
tions of  a  positive  character,  are  not  the  only  grounds  of  estop- 
pel.   Under  some  circumstances  one  may,  by  being  silent  or 
passive,  when  he  ought  to  speak  or  act,  estop  himself  from 
claiming  his  rights.     Questions  of  this  kind  have  most  fre- 
quently arisen  in  cases  where  one,  having  a  claim  upon  land,  has 
stood  by  or  known  of  a  sale  of  it  being  made  as  the  property  of 
another,  without  disclosing  his  claim.    This  notion  has  been 
carried,  in  some  cases,  to  an  absurd  extent.     In  one,  the  court 
intimate,  that  if  a  man  were  to  see  his  estate  advertised  to  be 
sold  as  that  of  another,  he  would  be  bound  to  publish  notice 
of  his  title,  unless  he  was  openly  in  possession  of  the  prem- 
ises.*   Amongst  the  variety  of  rulings  of  courts  upon  this  sub- 
ject, some  of  which  may  be  found  in  the  cases  cited  below,  the 
better  opinion  now  seems  to  be,  that  if  a  man  holds  a  title  to 
his  lands  by  deed  which  has  been  duly  recorded,  it  is  all  the 
notice  he  is  bound  to  give  so  long  as  he  remains  passive;^  and 
that  it  is  only  when  he  sees  another  purchasing  land  upon 
which  he  has  some  unrecorded  lien  or  charge,  of  which  the 
other  is  ignorant,  that  he  is  bound  to  give  notice  thereof.     And 

^  Lowell  V.  Daniels,  2  Graj,  169 ;  Beaopland  v.  McKeen,  2S  Penn.  St.  124 ; 
ante,  p.  *459. 
'  Acklej  V.  Djgert,  33  Penn.  St.  176, 193 ;  Allen  v.  Allen,  45  Penn.  St.  473. 

*  Keeler  v.  Vantnyle,  6  Penn.  St  253 ;  Biltington  v.  Welsh,  5  Binn.  129 ;  Brown 
r.  B(m«n,  30  N.  Y.  519. 

*  Goondie  v.  Northampton  Water  Co.  7  Penn.  St  233 ;  Knouff  v.  Thompson,  16 
Ptan.  St.  364;  Patterson  v.  Esterling,  27  Ga.  207;  Fisher  t\  Mobsman,  11  Ohio, 
St  42,  47 :  Tongue's  Lessee  v.  Nutwell,  17  Md.  212,  230 ;  Hill  v.  Eplej,  31  Penn. 
St  332;  Odlin  v.  GoYe,  41  N.  H.  477 ;  Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  70; 
Bigelow  V.  TopliiF,  25  Verm.  287  ;  Carter  v.  Champion,  S  Conn.  554. 
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upon  failing  to  do  so,  he  is  estopped  to  set  up  such  claim 
against  the  purchaser.^  In  the  words  of  one  of  the  courts  : 
^^  It  is  only  when  silence  becomes  a  fraud,  that  it  postpones."  ' 
The  cases  all  concur  in  this,  that  no  man  can  set  up  another's 
act  or  declaration  as  the  ground  of  an  estoppel,  unless  he  has 
himself  been  misled  or  deceived  by  such  act  or  declaration, 
nor  can  he  set  it  up,  where  he  knew,  or  had  the  same  means 
of  knowledge,  as  to  the  truth  of  the  statement,  as  the  other 
party .'  The  same  rule  has  been  applied,  where  the  owner  of 
land  has  stood  by  and  allowed  another  to  go  on  and  make  im- 
provements upon  it,  in  the  mistaken  belief  that  he  was  the 
owner  thereof.  If  the  true  owner  not  only  knows  of  such  ex- 
penditures being  incurred,  but  also  that  the  other  party  is  do- 
ing it  under  a  belief  that  he  owns  the  land,  it  is  regarded  a 
fraud  to  suffer  him  to  go  on  without  notice,  and  he  would 
thereby  be  estopped  to  claim  the  improvements,  &c.,  and  in 
some  cases,  even  the  land  itself.^  Thus,  where  A  sold  land  to 
B  by  parol,  without  giving  any  deed,  and  represented  to  C  that 
he  had  conveyed  it  to  B,  and  thereupon  G  purchased  the  estate 
of  B,  and  made  improvements  upon  it,  it  was  held  that  A  was 
estopped  to  set  up  a  title  against  C,  on  the  ground  that  he  had 
not  made  a  deed  to  B.^ 

9  b.  It  is  difficult  to  draw  the  precise  line  how  far  positive 
fraud  must  enter  into  the  act  or  declaration  of  the  party  who 
is  sought  to  be  estopped.  But  that  it  must  have  the  same 
effect  upon  the  party  who  sets  it  up  as  an  estoppel,  as  a  fraud, 
is  probably  universally  true.  The  cases  upon  the  subject  are 
numerous  and  not  easily  reconciled.    An  able  and  elaborate 

1  Graj  V.  Bartlett,  20  Pick.  193. 

>  Hill  V.  Eplej,  31  Penn.  St.  331.  See  also  Pickard  v.  Sean,  6  A.  &  B.  469 ; 
Wells  V.  Fierce,  7  Foster,  511 ;  Drew  i;.  Rast,  36  N.  H.  342 ;  Gregg  v.  VTells,  10  A. 
&  E.  90 ;  Blackwood  v.  Jones,  4  Jones  (Eq.),  56 ;  Cochran  v.  Harrow,  22  111.  345  ; 
Watkins  v.  Peck,  13  N.  H.  373 ;  Brinckerhoff  v.  Lansing,  4  Johns.  Cb.  70 ;  Davis 
v.  Davis,  26  Cal.  42 ;  post,  pi.  9,  b. 

"  Ormsby  v.  Ihmsen,  34  Penn.  St.  472  ;  Gray  v,  Bartlett,  20  Pick.  193 ;  McCnno 
V.  McMichael,  29  Geo.  312 ;  Jewett  v.  Miller,  10  N.  Y.  406 ;  Hill  i;.  Eplej,  31  Penn. 
St.  331 ;  Ferris  v.  Coover,  10  Cal.  589. 

*  McGarrity  v.  Byington,  12  Cal.  431 ;  Knouff  u.  Thompson,  16  Penn.  St.  364 ; 
Goundie  i^.  Northampton  Water  Co.  7  Penn.  St.  233  ;  Robinson  v.  Justice,  2  Penn. 
S2  ;  Gatling  v.  Rodman,  6  Ind.  289  ;  Odlin  v.  Gore,  41  N.  H.  477. 

*  Keys  V.  Test,  33  111.  316. 
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opinion  by  Field,  C.  J.,  maintains  the  doctrine,  that  to  estop  a 
man  bj  his  act  or  admission,  it  must  be  fradiilently  done,  and 
the  same  principle  is  sustained  by  the  court  of  Pennsylvania, 
in  Hill  V,  Epley.   The  language  of  the  former  is  this :  "  It  is  un- 
doubtedly true  that  a  party  will,  in  many  instances,  be  concluded 
by  his  declarations  or  conduct  which  have  influenced  the  con- 
duct of  another  to  his  injury.     The  party  is  said,  in  such 
cases,  to  be  estopped  from  denying  the  truth  of  his  admis- 
sions.   But  to  the  application  of  this  principle  with  respect  to 
the  title  to  property,  it  must  appear,  first,  that  the  party  making 
the  admission  by  his  declarations  or  conduct,  was  apprized  of 
the  true  state  of  his  own  title ;  second,  that  he  made  the  ad- 
mission with  the  express  intention  to  deceive,  or  with  such 
careless  and  culpable  negligence  as  to  amount  to  constructive 
fraud ;  third,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but  of  the  means  of  ac- 
quiring  such  knowledge;  and  fourth,  that  he  relied  directly 
upon  such  admission,  and  will  be  injured  by  allowing  its  truth 
to  be  disproved."  ^    And  the  language  of  the  court  of  Pennsyl- 
vania is  in  accordance  with  this.     "  The  primary  ground  of 
the  doctrine  is,  that  it  would  be  a  fraud  in  a  party  to  assert 
what  his  previous  conduct  had  denied,  when,  on  the  faith  of 
that  denial,  others  have  acted.    The  element  of  fraud  is  essen- 
tial'either  in  the  intention  of  the  party  estopped,  or  in  the  effect 
of  the  evidence  which  he  attempts  to  set  up."  *    The  portion 
of  the  foregoing  propositions  which  is  the  most  obnoxiousi  to 
criticism  in  the  light  of  other  decided  cases,  is  the  doctrine  that 
one  would  not  be  estopped  by  his  acts  or  declaration,  if  done 
in  ignorance  of  his  rights,  and  without  fraud,  or  that  careless- 
ness which  amounts  to  constructive  fraud.     But  the  cases  are 
not  few,  where  it  has  been  held,  that  a  party  may  be  estopped 
by  his  acts  and  declarations,  if  designed  to  influence  the  con- 
duct of  another  who  relies  upon  the  same,  and  acts  accord- 
ingly, although  both  were  ignorant  that  what  is  thereby  repre- 

1  Boggs  r.  Merced  Co.  14  Cal.  367 ;  Glidden  v.  Strnpler,  52  Penn.  St.  405. 

'  HiU  V,  Epley,  31  Penn.  St.  334.  See  also  1  Story,  £q.  §  391 ;  Adams,  Eq.  151 ; 
Copdand  r.  Copeland,  28  Maine,  539;  Whitaker  v.  Williams,  20  Conn.  104; 
Ddaplaine  v.  Hitchcock,  6  Uill,  17 ;  Tolman  v.  Sparhawk,  5  Met.  475 ;  Brewer 
r.  Boston  &  Worcester  B.  R.  Id.  487 ;  McCracken  v.  San  Francisco,  16  Cal.  626, 
627. 
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seated  is  not  true.    And  this,  upon  the  familiar  principle  that 
if  one  of  two  innocent  parties  must  suffer,  he  through  whose 
agency  the  loss  occurred  should  sustain  it.    It  may  therefore 
be  stated,  by  way  of  illustration,  as  a  legal  proposition,  that  if 
one  were  induced  to  purchase  an  estate  by  the  acts  or  repre- 
sentations of  another,  designed  to  influence  his  conduct,  and 
creating  a  reasonable  belief  on  his  part,  under  which  he  acts, 
that  he  is  thereby  acquiring  a  valid  title  to  the  same,  the  party 
who  should  thus  have  influenced  him,  would  be  estopped  to 
set  up  his  own  title  existing  at  the  time  of  the  purchase, 
against  that  of  the  purchaser.     It  is  enough  that  the  latter  has 
been  misled  by  the  acts  or  declarations  of  the  former,  if  the 
same  were  intended  to  influence  and  did  influence  his  conduct, 
although  no  fraud  was  designed.^    Probably  the  language  of 
Lord  Campbell  in  defining  what  would  constitute  an  estoppel, 
would  be  found  to  furnish  a  broader  and  better  rule  than  that 
which  requires  positive  fraud  as  one  of  its  essential  elements, 
and  the  same  is  approved  by  the  court  of  Massachusetts,  viz. 
^'  If  a  party  wilfully  make  a  representation  to  another,  meaning 
it  to  be  acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to 
what  is  called  an  estoppel."     ^^  The  party  setting  up  such  a 
Jmr  to  the  reception  of  the  truth,  must  show  that  there  was  a 
wilful  intent  to  make  him  act  on  the  faith  of  the  representa- 
tion, and  that  he  did  so  act"     And  by  '^  wilfully,"  as  ex- 
plained in  Freeman  v.  Cook,  '^  we  must  understand,  if  not  that 
the  party  represents  that  to  be  true  which  he  knows  to  be  untrue, 
at  least  that  lie  means  his  representation  to  be  acted  upon,  and 
that  it  is  acted  upon  accordingly."  ^    But  a  disclaimer  of  title 
made  to  one  who  was  not  thereby  influenced  to  rely  upon  it, 
and  did  not  actually  rely  upon  it  in  his  acts,  in  such  a  manner 
that  it  would  work  a  fraud  upon  him  to  have  it  denied  or  re- 

^  Beauplftnd  v.  McKeen,  28  Penn.  St  124;  Bobinson  o.  Justice,  2  Penn.  SS; 
Morris  Canal  v,  Lewis,  1  Beasley,  332 ;  Knonff  v.  Thompson,  Itf  Penn.  St.  361  ; 
Waters'  Appeal,  35  Penn.  St.  526 ;  Freeman  v.  Cooke,  2  Exch.  663 ;  Cornish  v. 
Abington,  4  Hurls.  &  N.  549 ;  Jewett  v.  Miller,  10  N.  T.  406 ;  McCune  o.  McMich«Bl, 
99  Ga.  312;  Tilton  v.  Nelson,  27  Barb.  595;  Blackwood  v,  Jones,  4  Jones  (£q.), 
.'6 ;  Newman  i;.  £dwards,  34  Penn.  St.  34 ;  Snodgnss  v.  Bicketts,  13  Cal.  362 ; 
Barnes  v.  McKay,  7  Ind.  301. 

'  Howard  v.  Hudson,  2  £.  &  Black.  10;  Andrews  v.  Lyons,  11  Allen,  349  9  note 
to  Am.  ed.  2  £.  &  Black.  13. 
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tracted,  would  not  work  an  estoppel.^  But  where  one,  about 
to  purchase  a  parcel  of  land,  inquired  of  6  if  he  had  any  claim 
upon  it,  and  he,  by  forgetfulness  and  honest  mistake,  informed 
the  inquirer  that  he  had  not,  when  in  fact  he  had,  he  was  es- 
topped to  set  it  up  against  this  purchaser  who  had  acted  upon 
the  faith  of  his  representation.^  And  where  a  husband  and  wife 
were  tenants  by  entirety,  and,  after  his  death,  the  estate  was 
sold  and  the  widow,  ignorant  of  her  rights  as  survivor,  and  in 
good  faith,  encouraged  a  purchaser  to  bid  for  and  take  a  deed  of 
it,  she  and  her  heirs  were  held  to  be  estopped  thereby  to  set  up 
a  claim  to  the  estate.^  In  order,  however,  to  work  an  estoppel 
in  pais,  the  acts  and*  declarations  relied  on  must  have  been  ac- 
companied with  an  intention  and  design  that  they  should  be 
acted  upon  by  the  party  who  sets  up  the  estoppel,  and  he 
must  have  acted  upon  them  accordingly.^  Silence  alone  would 
not  have  that  effect  unless  it  were  in  itself  fraudulent.^  As, 
for  example,  he,  knowing  his  title,  should  wilfully  conceal  it, 
and  allow  an  innocent  party  to  go  on  and  be  misled  by  his 
alont  acquiescence.®  But  if  the  party  purchasing,  in  such  a 
case,  were  cognizant  of  the  facts,  he  could  not  avail  himself  of 
his  ignorance,  or  mistake  in  respect  to  their  legal  effect  J  The 
principles  applicable  to  cases  of  estoppel  in  pais^  as  affecting 
the  title  to  real  property,  can,  however,  be  better  illustrated  by 
a  reference  to  some  of  the  cases  in  which  analogous  questions 
have  been  raised,  than  by  general  rules  and  propositions.  In 
that  of  Tilton  v.  Nelson,  a  husband  and  wife,  having  mortgaged 
an  estate  to  Loan  Commissioners,  with  a  power  of  sale,  the  hus- 
band applied  to  them  to  make  sale  of  the  same,  and  induced 

>  Mflhooey  o.  Van  Winkle,  SI  Cal.  580;  Carpentier  v.  Tbinton,  34  Cal.  283. 
See  also  Davis  o.  Davia,  26  Cal.  38-44. 

*  Beardalej  r.  Foot,  14  Ohio  St  416,  and  cases  cited  on  p.  417. 
■  Maple  V,  Knssait,  53  Fenn.  St.  352. 

*  Tomer  v.  Coffin,  12  Allen,  401 ;  Andrews  v.  Lyons,  11  Allen,  850 ;  Plamer  v. 
I^rd,  9  Allen,  457,458 ;  Brown  v.  Bowen,30  N.  T.  541;  Hnmb  v.  Cattarangns  Ins. 
Co.  18  N.  T.  392 ;  Rnssell  v.  Malonej,  89  Venn.  584. 

*  Maple  r.  Kassart,  53  Penn.  St.  352. 

*  Oditn  V.  GoTe.  41  N.  H.  473 ;  ante,  pi  9,  a. 

f  Tiltoo  v.  Nelson,  27  Barb.  595 ;  Storra  v.  Barker,  6  Johns.  Ch.  166, 170 ;  Hobhs 
V.  Norton,  I  Vem.  136 ;  Hunsden  v.  Chejney,  2  Vem.  150;  Raw  r.  Pote,  2  Vein, 
S99  ;  Wood  v.  Griffin,  46  N.  H.  237 ;  Drew  v.  Kimball,  43  N.  H.  282.  See  Jordan 
V.  Smrens,  51  Maine,  84,  where  one  was  allowed  to  arail  herself  of  ignorance  of  her 
Itgtd  rights. 
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the  officers  of  a  bank,  who  held  a  judgment  against  him,  to  pur- 
chase the  mortgaged  estate  for  the  purpose  of  satisfying  their 
debt,  which  they  did,  and  the  bank  afterwards  sold  the  estate  in 
parcels.  The  sale  was  for  some  reason  irregular  on  the  part  of 
the  commissioners,  and  the  title  defective,  and  after  the  hus- 
band's death,  his  heir-at-law  attempted  to  recover  the  lahd  on 
that  ground.  But  it  appearing  that  the  father  knew  the  facts, 
though  not  their  legal  effect,  and  had  induced  the  bank  to  pur- 
chase the  estate,  as  if  the  title  were  a  valid  one,  the  court  held 
that  he  and  all  privy  in  estate  with  him  were  estopped  to  set 
up  an  adverse  title.  In  Storrs  v.  Barker,  the  plaintiff's  daugh- 
ter, whose  heir  he  was,  made  a  will  while  ^covert^  devising  her 
real  estate  to  her  husband.  The  husband  oS^red  the  land  for 
sale,  and  the  father,  supposing  the  will  to  be  valid,  advised  the 
defendant  to  purchase  it,  stating  at  the  same  time  that  he  had 
no  claim  to  it.  Soon  after  the  purchase,  the  plaintiff  ascertained 
that  the  devise,  being  that  of  sl  feme  covert^  was  void,  and  claimed 
the  estate.  But  the  court  held  that  he  was  estopped  to  set  up 
a  title  against  one  whom  he  had  thus  misled  as  to  the  true 
state  of  the  title.  In  Hunsden  v.  Gheyney,  a  son  settled  upon 
liis  wife,  at  marriage,  a  term  in  the  presence  of  his  mother, 
stating  to  her  that  the  same  was  to  come  to  him  at  his  moth- 
er's deatl!.  This,  though  done  in  his  mother's  presence  and 
hearing,  and  she  was  witness  to  the  deed,  was  not  denied  by 
her,  and  she  did  not  then  know  that  she  had  a  claim  to  the 
term  as  a  tenant  in  tail.  And  it  was  held  that  she  was  thereby 
estopped  to  set  up  any  greater  estate  in  the  term  than  one  for 
her  own  life.  In  Blackwood  v.  Jones,  one  having  a  claim  upon 
land  was  present  at  the  sale,  and,  to  an  inquiry,  stated  that  his 
claim  had  been  settled.  He  was  held  to  be  estopped  to  set  up 
the  same  against  the  purchaser.  And  in  Snodgrass  v,  Rick- 
etts,  the  true  owner  was  held  to  be  estopped,  where  a  sale  was 
made  by  another  in  his  presence,  and  the  purchaser  was  insti- 
gated by  the  one  who  had  the  title,  to  buy  the  land.  In 
Beaupland  v,  McKeen,  one  who  had  been  employed  to  pur- 
chase land  for  another,  who  bought  and  paid  for  the  same 
upon  the  faith  that  he  had  obtained  thereby  a  good  title,  was 
estopped  to  set  up  a  pre-existing  adverse  title,  which  he  had 
purchased  after  the  purchase  made  by  the  tenant. 
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9  c.   Numerous  questions  have  arisen  between  parties  own- 
ing adjoining  lands,  from  fixing  the  dividing  lines  between 
them»  or  constructing  division  fences  separating  them,  wherein 
it  has  been  attempted  to  apply  the  doctrine  of  estoppel,  exclud- 
ing the  right  to  change  these,  if  afterwards  found  not  to  con- 
form to  the  true  division  lines.    Many  of  these  cases  will  be 
found  collected  in  2  Smith's  Leading  Gases  (5th  Am.  edition, 
p.  649).     But  the  decisions  have  been  so  variant,  that  a  few  of 
them  ought  properly  to  be  mentioned  before  attempting  to  de- 
duce any  rule  applicable  to  such  cases.    In  Commonwealth  v, 
Pejepscut  Proprietors,^  a  resolve  of  the  legislature  establishing 
the  bounds  of  the  lands  of  the  State,  estopped  the  latter  from 
denying  they  were  the  true  bounds.    In  Laverty  v.  Moore,^  two 
adjoining  owners  of  land  covered  with  water,  which  they  were 
about  to  fill,  agreed  upon  a  line  between  them,  and  one  of  them 
went  on  and  filled  his  part  up  to  the  line  agreed  upon.    The 
other  having  claimed  beyond  this  line,  the  court  held  he  was 
estopped  to  deny  that  the  line  agreed  upon  was  the  true  one,  it 
having  been  settled  by  the  acts  and  acquiesence  of  the  respec- 
tive owners  on  each  side.     It  will  be  remarked,  that  the  act  of 
filling,  in  this  case,  had  greatly  enhanced  the  original  value  of 
the  land,  at  the  expense  of  him  who  made  it.      On  the  other 
hand,  there  is  a  class  of  cases  where,  as  in  Tolman  v.  Sparhawk, 
above  cited,  it  has  been  held  that  a  line  agreed  upon,  or  a 
division  fence  constructed  by  parties,  if  the  same  were  done 
under  a  mistake,  and  the  true  line  were  afterwards  to  be  ascer- 
tained, might  be  corrected.'     Thus  in  Brewer  i;.  Boston  & 
Worcester  Railroad,^  the  parties,  intending  to  establish  the  true 
division  line  between  them,  fixed  the  bounds  indicating  this 
line,  and  occupied  their  lands  accordingly  for  more  than  twenty 
years.     When  the  tenant,  who  had  purchased  of  the  original 
owner  upon  one  side  of  the  line,  was  about  to  make  the  pur- 
chase, he  inquired  of  the  other  owner  as  to  the  land,  and  was 
told  by  the  latter,  that  he  did  not  own  beyond  the  line  above 

1  10  Mmm.  155.  >  82  Baib.  347,  351. 

'  Prop.  Liyerpool  Wharf  v,  Prescott,  7  Allen,  494 ;  Thajer  v.  Bacon,  3  Allen, 
163 ;  Coon  v.  Smith,  29  N.  Y.  392 ;  Baldwin  v.  Brown,  16  N.  Y.  359 ;  Rnnell  v. 
Malooej,  39  Venn.  580. 

*  Brewer  r.  Boa.  &  Wor.  R.  R.  5  Met  478.  See  also  Cook  v.  Babcock,  11 
Cash.  SIO.    Bot  sea  Bbdr  v.  Smith,  16  Mo.  281. 
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mentioned.    The  tenant  thereupon   purchased  and  entered 
upon  the  land,  filled  it  up,  erected  fences  and  buildings  upon 
it,  in  the  presence  of  the  other  owner,  who  frequently  pointed 
out  the  line,  and  never  objected  to  the  acts  of  the  tenant,  nor 
gave  him  anj  notice  that  he  claimed  the  land.    It  was,  after- 
wards, by  the  decision  of  another  case,  ascertained  that  the 
line  agreed  upon  and  occupied  was  not  the  true  line,  and  the 
party  who  had  agreed  to  it  brought  an  action  against  the  tenant 
to  recovei  the  strip  of  land  between  the  true  and  agreed  line. 
And  the  court  held,  that  he  was  not  estopped  by  these  several 
transactions,  because  the  line  was  agreed  upon  in  good  faith, 
under  a  mistake  of  facts,  and  it  was  now  ascertained  where  the 
true  line  was.    The  party  made  no  declaration  contrary  to  his 
honest  belief  at  the  time,  or  with  any  intention  to  deceive  the 
tenant.     The  court,  moreover,  state  this  broad  proposition, 
which  certainly  is  apparently  at  variance  with  more  than  one 
of  the  propositions  contained  in  what  has  already  been  said : 
^^  A  party  is  not  to  be  estopped  to  prove  a  legal  title  to  his  es- 
tate by  any  misrepresentation  of  its  locality,  made  by  mistake, 
without  fraud  or  intentional  deception,  although  another  party 
may  be  induced  thereby  to  purchase*  an  adjoining  lot,  the  title 
to  which  may  prove  defective."    Whether  the  doctrine  above 
stated  can  be  reconciled  to  rules  and  dicta  which  are  found  in 
the  cases  before  cited,  or  some  of  those  hereafter  mentioned,  it 
is  well  to  discriminate  between  cases  like  that  of  Brewer  v. 
Boston  &  Worcester  Railroad,  and  another  class  which  have 
arisen  in  the  same  court,  and  might,  at  first  thought,  mislead 
the  inquirer.    If,  for  instance,  the  line  between  two  adjacent 
owners  be  in  dispute,  and  the  parties  refer  to  arbitrators  to  de- 
termine the  same,  who  hear  and  award  upon  the  subject,  the 
several  owners  will  be  bound  to  conform  to  such  award.^     But 
while  the  award  of  arbitrators  as  to  such  line  would  be  binding 
upon  the  parties  to  it,  no  award  as  to  the  title  to  any  part  d 
such  lands  would  be  binding.^    A  mere  agreement,  though  a 
mutual  one,  to  employ  a  common  agent  to  run  a  line  and  set 
up  the  bounds  between  two  proprietors  would  not  estop  either 

1  Goodridge  i\  Dnftiii,  5  Met  363.  See  Whitnej  r.  Holmes,  15  BCass.  15S; 
Kellogg  V.  Smith,  7  Cash.  381. 

>  Vosbmgfa  V.  Teator,  3S  M.  T.  567 ;  JacksoD  o.  Dysiing,  2  Ctin.  B.  198 ;  Rob> 
eraon  v.  McNiel,  12  Wend.  57S ;  Teny  e.  Chandler,  16  N.  Y.  356. 
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party  from  showing  an  error  or  mistake  in  this  line.^  So  where 
the  deeds  of  the  parties  called  for  certain  monuments,  not  then 
in  existence,  or  a  certain  line  which  had  not  been  run  out  on 
the  face  of  the  earth,  and  the  parties  came  together  and  fixed 
the  monuments,  or  agreed  upon  where  the  line  should  run, 
they  would,  if  it  was  followed  by  occupation,  be  bound  by  their 
agreement,  and  estopped  from  claiming  another.     The  distinc* 
tion  between  these  classes  of  cases  is,  that  in  the  one,  the  par- 
ties, by  mistake,  agree  upon  a  line  where  their  mistake  can  be 
corrected,  and  the  true  line  ascertained.     In  the  other,  they 
simply  make  that  certain  which  had  never  before  been  deter- 
mined. Thus  in  Kellogg  v.  Smith,  the  deed  referred  to  a  certain 
line  not  ascertainable  by  existing  bounds,  or  known  monuments. 
The  adjoining  owners  agreed,  that  certain  existing  marks  or 
monuments  should  indicate  where  the  line  was,  and  after  that, 
occupied  each  to  that  line  for  a  considerable  length  of  time. 
The  court  held  the  parties  bound  and  estopped  by  this  as  the 
true  line.  Among  the  cases  referred  to  by  the  court  was  a  class 
where  the  parties,  in  fixing  the  location  of  their  lands,  agreed 
upon  a  certain  line  between  them.    This,  if  followed  by  an  oo- 
cupancy,  was  held  to  bind  them  by  such  agreement,  if  the  line 
tbey  bad  thus  fixed  had  previously  been  ambiguous  and  un- 
certain.^   In  another,  the  parties  settled  a  disputed  line  by 
agreement,  and  occupied  under  it,  and  it  was  held  to  estop 
them.'  But  it  seems  to  imply  that  there  is  no  satisfactory  mode 
of  determining  what  the  true  line  is,  and  if,  under  such  circum- 
stances, the  parties  agree  upon  one,  and  mutually  enter  upon 
the  occupancy  of  their  lands  in  conformity  to  this,  they  thereby 
make  fiiat  the  line  by  which  they  are  mutually  to  be  bound  as 
the  true  one.^    In  Massachusetts,  the  court  have  held  that  a 

'  Thajer  v.  Bacon,  3  Allen,  164;  Rassell  v,  Maloney,  39  Verm.  580;  Doe  r. 
HcCnUoagh,  I  Kerr  (N.  B.),  466. 

^  Adama  v.  Rockwell,  16  Wend.  885 ;  8.  c.  7  Cow.  761 ;  Jackson  v.  Ogden,  7 
Johns.  23S  ;  Dibble  v,  Rogers,  13  Wend.  536 ;  Chew  i;.  Morton,  10  Watts,  321 ; 
Gray  v.  Berry.  9  N.  H.  473 ;  Orr  v.  Hadley,  36  N.  H.  575,  578,  579 ;  Lindsay  v, 
Sprin^r,  4  Hnrring.  547 ;  Rockwell  v.  Adams,  6  Wend.  467.  See  Jackson  v.  Van 
Corlaer,  It  Johns.  183;  Jackwrnt?.  Murray,  7  Johns.  5;  Terry  v.  Chandler,  16  N. 
r  355 ;  IHggeU  v.  Willcy,  6  Flor.  482, 507. 

*  Kip  p.  Kortoo,  IS  Wend.  127 ;  Houston  v.  Sneed,  15  Texas,  307. 

*  Sneed  v.  Osbom,  25  Cal.  684,  630;   Blair  v.  Smith,  16  Mo.  879 ;  Rnssell  v, 
Malonej,  tup. 
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party  who  should  agree  upon  a  line  hy  mistake,  would  not  be 
estopped  to  claim  up  to  the  true  line,  although  the  other  party 
may  in  the  mean  time  have  erected  buildings  or  incurred  other 
expense  upon  the  land  which  he  claims.^  While  in  New  York, 
under  Kke  circumstances,  it  was  held  that  it  would  work  an 
estoppel,  if  the  party  making  the  improvements  would  other- 
wise lose  the  benefit  of  the  same.'  In  another,  such  an  agree- 
ment was  held  to  be  only  prima  facie  evidence  of  what  was  the 
true  line,  but  not  conclusive.'  The  law,  as  stated  in  a  later  case 
in  New  York  on  this  subject,  is,  if  adjacent  proprietors  fix  a 
boundary  line  between  them,  in  which  they  both  acquiesce,  and 
to  which  they  occupy  for  a  long  period,  ^^  rarely  less  than 
twenty  years,"  it  is  held  to  be  of  such  a  conclusive  nature,  that 
either  party  is  precluded  from  offering  any  evidence  to  the  con- 
trary. '*'  Unless  their  acquiescence  has  continued  for  a  sufficient 
length  of  time  to  become  thus  conclusive,  it  is  of  no  impor- 
tance." ^  And  in  another,  it  was  held,  that  if,  after  such  agree- 
ment, one  of  the  parties  were  to  see  a  third  party  take  a  con- 
veyance of  the  adjacent  land  for  a  valuable  consideration 
according  to  the  monuments  agreed  upon,  he  would  be  estogped 
to  claim  adversely  to  such  monument.^  While  in  another  case, 
the  court  laid  down  the  doctrine  broadly,  that  ^^  an  admission 
by  a  party  of  a  mistaken  line  for  the  true  one,  has  no  legal 
effect  upon  his  title."  ^  In  the  case  of  Adams  v,  Rockwell,  above 
cited,  an  element  of  estoppel  was  recognized  as  applicable  to 
cases  where  the  line  had  been  agreed  upon  by  mistake,  and 
could  be  ascertained,  and  that  was  in  the  words  of  the  head 
note :  ^'  If,  during  such  acquiescence,  expensive  improvements, 
by  the  erection  of  buildings  or  otherwise,  had  been  made  by  the 
occupant  of  the  premises  in  dispute,  the  owner  would  have  been 
estopped  from  setting  up  the  true  line."   So  that,  if  this  be  law, 

1  Pzoprieton,  &c.  v.  Preaoott,  7  Allen,  496.  See  Knowlton  v.  Smith,  86  Mo. 
607. 

*  Corkhill  v.  Landers,  44  Barb.  228. 

*  Gore  V.  Richardson,  4  Me.  327. 

«  Reed  o.  Fair,  85  N.  T.  117,  affirming  Baldwin  v.  Brown,  16  N.  T.  859.  See 
Doe  V,  McCulIongh,  1  Kerr  (N.  B.),  460 ;  Sneed  v.  Osbom,  25  Cal.  626;  Boyd  r. 
Oraves,  4  Wheat  51 7 ;  Prop.  Lirerpool  Wharf  v,  Prescott,  7  Allen,  496. 

*  Colby  V.  Norton,  19  Me.  412. 

*  Crowell  V,  Bebee,  10  Verm.  83. 
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*U  is  not  the  agreement  of  the  parties,  nor  the  occupying  under 
it,  nor  the  good  faith  with  which  this  was  done,  but  the  amount 
of  monej,  whether  much  or  littlo,  which  the  tenant  may  have 
expended  upon  the  land. 

10.  If  one  enters  upon  land  under  an  executory  contract 
with  another,  he  will  be  estopped  to  deny  the  title  of  the  latter, 
as  it  would  be  a  Tiolation  of  good  faith  to  obtain  possession  un- 
der such  an  agreement,  and  then  to  deny  the  right  of  the 
other  party  to  reclaim  the  possession,  or  the  fruits  of  the  con- 
tract.1 

*  These  cases  will  serve  to  indicate  the  rules  adopted  [M68] 
by  the  courts  in  applying  the  doctrine  of  estoppel  in 
f<n%  to  questions  of  title  to  lands,  each  case  depending  some- 
what upon  its  own  circumstances.  Whereas,  in  respect  to 
estoppels  by  deed,  it  will  be  found  that  a  system  of  rules, 
much  more  uniform  and  defined,  have  become  the  policy  of 
the  law  in  determining  the  titles  of  conflicting  claimants  to 
lands. 

11.  In  treating  of  estoppels  by  deed^  it  will  be  necessary  to 
consider  the  distinction  between  indentures  and  deeds  poll, 
and,  further,  the  distinction  between  such  deeds  poll  as  do,  and 
sach  as  do  not,  contain  covenants  of  title  in  respect  to  the  es- 
tate granted  or  released  thereby.  But  it  will  not  be  attempted 
to  discriminate  between  what  is  to  be  regarded  as  a  rebutter,  and 
the  more  general  doctrine  of  estoppel.  It  should  be  borne  in 
mind,  moreover,  in  treating  of  this  subject,  that  in  creating  es- 
toppel by  deed,  the  deed,  unless  thus  aided,  would  be  of  no 
avail,  by  reason  of  the  state  of  facts  being  other  than  what 
they  are  assumed  to  be  by  the  instrument  itself,  and  which, 
if  true,  would  have  given  effect  to  the  deed  by  its  own 
intrinsic  virtue.  Thus  if,  for  a  valuable  consideration,  A 
makes  a  deed  to  B,  wherein  he  assumes  to  convey  a  specific 
parcel  of  land,  he  thereby  asserts  that  he  is  the  owner  of  it, 
and  that  a  title  to  the  same  thereby  passes  to  B.  And  yet  if 
he  has  no  title,  nothing  in  fact  passes  by  the  deed.  But  if  he 
shall,  soon  after  this,  become  the  owner  of  this  land,  and  the 
purchaser  insists  upon  claiming  it,  it  would  not  be  open  to 

^  Million  9.  Riky,  1  Dana,  859 ;  Harle  v.  McCoj,  7  J.  J.  Marsh.  SIS ;  Winlock 
r.  Hardj.  4  Lit  27S ;  Moore  o.  Farrow,  3  A.  K.  Marsh.  41. 
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bim  to  deny  such  claim,  after  having  thus  taken  the  gran- 
tee's money,  and  having  solemnly  declared  that  he  was  and 
should  be  the  owner  of  the  land.^  Again,  it  should  be  remem- 
bered, that  an  estoppel  by  deed  is  always  applied  in  some  ac- 
tion or  proceeding  based  on  the  deed,  in  which  the  fact  in 
question  is  recited.  In  a  collateral  action  there  can  be  no  es- 
toppel,^ nor  will  estoppels  by  deed  avail  in  favor  of  any  but  the 
parties  and  their  privies.^ 

12.  It  is  laid  down  generally  in  Sheppard's  Touchstone,  that 
an  indented  deed  works  an  estoppel,  that  is,  ^'doth  bar  and 
conclude  either  party,  his  heirs,  and  all  persons  claiming  un- 
der or  through  him,  except  heirs  in  taU^  &c.,  to  say  or  accept 
anything  against  anything  contained  in  it."    In  case  of  a  lease 
by  indenture,  '^  both  parties  are  estopped  to  say  the  lessor  bad 
nothing  in  the  land  at  the  time  of  the  lease  made,  so  that,  if 
the  lessor  happen  to  have  the  land  thereafter  by  purchase  or 
descent,  the  lessee  may,  during  the  term,  enter  upon  him  by 
way  of  conclusion."    If  the  lease,  however,  pass  any  interest 
it  will  not  operate  beyond  that  as  an  estoppel.    On  the  other 
hand,  a  deed  poll  binds  only  the  feoffor,   lessor,  ifec,  and   it 
would  seem  that  a  lessor  by  a  deed  poll  would  be  as  much 
bound  on  his  part  as  if  the  instrument  were  an  indenture.^ 
But  if  one  is  induced  by  fraud  to  accept  an  indenture  of  land, 
he  may,  as  tenant,  deny  that  the  other  party  has  any  title.^ 
And  though,  if  a  man  take  a  lease  for  years,  by  indenture,  of 
his  own  land,  he  would,  during  the  term,  be  estopped  to  deny 
the  lessor's  title,  the  estoppel  would  continue  only  during  the 
term.     It  would  determine  with  the  lease.^    And  whether  the 
deed  be  indented  or  poll  in  form,  if  there  are  therein  recipro- 
cal obligations  from  one  to  another  and  it  is  executed  by  both, 

1  Clark  r.  Baker,  14  Cal.  629;  post,  «477. 

*  Carter  v.  Carter,  3  Kay  &  J.  645. 

•  Carpenter  v.  BuUer,  8  M.  &  W.  212. 

*  Shep.  Touch.  Prest.  ed.  53.  and  note ;  Hermitage  v.  Tomkins,  1  Ld.  Rajm. 
729 ;  2  Prest.  Abst.  210 ;  Bac.  Abr.  Leases,  0. ;  Com.  Dig.  Estoppel,  £.  8  ;  Jack- 
son  V.  Murray,  12  Johns.  204 ;  Jackson  v.  Bull,  I  Johns.  Cas.  90;  Rawle,  Gov.  3d 
ed.  402 ;  Co.  Lit.  47  b ;  Webb  v.  Austin,  7  M.  &  G.  724 ;  Beanpland  v.  McKeen* 
SS  Penn.  St  132 ;  Cuthbertson  ».  Irving,  4  H.  &  N.  742,  754. 

»  Alderson  v.  Miller,  15  Gratt.  279 ;  Jackson  v.  Ayers,  14  Johns.  224. 

•  Rawlyns'  case,  4  Rep.  54 ;  Taylor,  L.  &  Ten.  ^  88, 89, 8d  ed. ;  Doe  t?.  ScfttOB, 
1  Cromp.,  M.  &  R.  730;  Doe  ».  Barton,  11  A.  &  E.  307 ;  ante,  yoI.  1,  p.  *367. 
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it  is  binding  on  both  parties.^  Thus  there  is  no  estoppel 
upon  a  grantee  to  deny  a  grantor's  title  where  the 
grant  is  of  a  fee,  *as  there  would  be  in  the  case  of  a  [*464] 
lease  by  indenture,  which  depends  upon  the  obligation 
which  the  lessee  is  under  to  return  the  land  and  surrender 
the  possession,^  though  if  the  lease  be  by  deed  poll,  the  lessee 
might  deny  the  lessor's  title.^  Wherever  there  is  this  obliga- 
tion to  restore  possession  to  the  lessor,  the  tenant  is  estopped  to 
deny  the  title  of  him  under  whom  he  enters.^  But  a  grantor 
by  deed  poll,  as  well  as  indenture,  is  estopped  to  deny  the  title 
of  his  grantee  by  setting  up  any  claim  which  existed  in  his 
favor  at  the  time  of  the  grant.^  A  man  would  be  estopped  by 
his  deed,  to  deny  that  he  granted  the  estate  thereby  in  terms 
conveyed,  or  that  he  had  good  title  to  the  same.  But  he 
would  not  be  bound  by  the  recital  in  his  deed  as  to  the  amount 
paid  for  the  consideration  of  the  conveyance.® 

13.  It  is  laid  down  in  a  work  of  high  authority,  that  in  New 
York,  and  some  other  of  the  States,  the  acceptance  of  a  grant 
is  held  to  be  a  conclusive  admission  of  the  grantor's  title.  But 
that  there  is  no  general  or  inflexible  principle  which  precludes 
the  grantee  of  land  from  showing,  either  that  the  grantor  had 
no  title,  or  none  which  was  capable  of  passing  by  the  grant. 
It  is  also  stated  to  be  now  well  settled,  that  a  mere  acceptance 
of  a  conveyance  does  not  estop  the  grantee,  from  showing  that 
the  grantor  had  no  estate  in  the  land  conveyed  J  By  accept- 
ing a  deed,  the  grantee  or  lessee  becomes  bound  not  to  deny 
the  effect  and  provisions  of  such  deed.^  Thus,  it  is  never  per- 
mitted to  a  person  to  accept  a  deed  with  covenants  of  seisin, 

1  Sbep.  Touch.  PresL  ed.  53. 

*  Osterboat  v.  Shoemaker,  8  Hill,  513;  Rawle,  Cot.  3d  ed.  408,  note;  Ham  v. 
Ham,  14  Me.  351;  Watkins  v.  Holman,  16  Pet.  25,  53;  Small  t;.ProcU>r,  15  Maas. 
495 ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  548. 

*  Bac.  Abr.  Leases,  O. ;  Co.  Lit.  47  b ;  GhiaDt  v,  Wainman,  3  Bing.  n.  c.  69. 

*  Miller  v.  ShacUeford,  4  Dana,  286 ;  Bac.  Abr.  LeaMS,  0. ;  Great  Falls  Co.  v. 
Wonter,  15  N.  H.  412,  45a 

*  Carrier  v.  Earl,  13  Me.  216 ;  Wilkinson  t;.  Scott,  17  Mass.  249,  257 ;  Comstock 
V.  Smith,  13  Pick.  116. 

*  WUkinson  v.  Scott,  17  Maas.  257  ;  Fairley  v.  Fatrley,  34  Bliss.  18. 

f  8  Smith,  L.  Cas.  5  Am.  ed.  654 ;  Sparrow  p.  Kingman,  1  Comst  242 ;  Arerill 
V.  Wilson,  4  Barb.  180.  Bat  see  Woolfolk  v,  Ashby,  2  Met.  (Ky.)  288,  and  post, 
p.  *467.     That  it  is  not  an  estoppel,  see  Blair  v.  Smith,  1 6  Mo.  275,  279. 

>  Shep.  Touch.  Prest.  ed.  53 ;  Comstock  v.  Smith,  13  Pick.  116, 121. 
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and  then  turn  around  upon  bis  grantor  and  allege  that  his 
covenant  is  broken,  because  he,  the  grantee,  was  himself  seised 
of  the  premises  at  the  time  of  the  making  of  the  deed.^  So 
,  where  one  who  owns  land  adjacent  to  that  of  another,  purchases 
of  the  latter  a  parcel  bounding  by  his  own,  and  the  line  is  defi- 
nitely described  in  the  deed,  he  and  his  successors  would  be  es- 
topped to  claim  that  he  was,  when  he  took  his  deed,  holding 
adversely  any  part  of  the  land  beyond  the  boundary  line  thus 
described.^  But  'a  grantor  may  disseise  his  grantee,  and  if 
he  does  so,  he  would  not  be  estopped  by  his  deed,  to  claim 
title  against  his  grantee  by  adverse  possession  as  such  disseisor 
to  the  land  which  he  had  formerly  conveyed.^ 

14.  Some  forms  of  conveyance  operate  as  an  estoppel  against 
those  who  make  them,  from  their  very  nature,  as  is  the  case 
with  a  feoffment.  Others,  as  is  the  case  with  a  simple  release, 
have  no  effect  beyond  passing  or  extinguishing  whatever  in- 
terest the  releasor  has  at  the  time.  Others  operate  by  way  of 
estoppel,  by  reason  of  the  covenants  as  to  title  they  contain,  and 
it  may  be  stated,  as  a  general  proposition,  that  a  party  to  a 
deed  is  estopped  to  deny  any  thing  stated  in  the  deed  which  has 
operated  upon  the  other  party  as  the  inducement  to  accept  and 
act  under  such  deed,  and  this  extends  to  facts  stated  in  other 
deeds  referred  to  directly,  or  by  way  of  recital.  Thus,  a  feoff- 
ment by  a  person  who  is  not  the  owner  of  lands,  passes  of  ne- 
cessity a  fee  by  wrong  or  disseisin.  It  binds  the  feoffor, 
[M65]  for  life,  by  estoppel,  so  that  he  cannot  claim  *the 
right,  should  it  descend  to  him,  against  his  own  feofiee. 
He  cannot  purchase  the  fee,  since  his  feoffment  is  a  disseisin. 
But  it  is  an  estoppel  only  to  him  personally,  and  will  not  bind 
his  heirs.  Lord  Coke  says,  there  is  a  diversity  between  a  feoff- 
ment and  a  warranty.  A  feoffment  is  good  against  the  feoffor, 
but  not  against  his  heirs ;  a  warranty  is  good  against  one  and 
his  heirs.  As  &r  as  the  heir  claims  as  heir,  he  may  be  barred 
by  force  of  the  warranty  as  a  rebutter,  though  not  bound  by 
the  feofiment.^    Thus,  if  an  heir  apparent  makes  a  feoffment 

1  Fitch  V,  Baldwin,  17  Johns.  161.    See  Smith  v.  Strong,  14  Pick.  12S. 

*  Hodges  V.  Eddy,  38  Venn.  349 ;  Boot  r.  Crock,  7  Fenn.  St  878. 

*  Franklin  v.  Borland,  28  Cal.  180. 

«  2  Piest  Abst  212;  Bart  Beal  Prop.  §  83;  Co.  Lit  265  a. 
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in  the  life  of  bis  ancestor,  of  land  which  afterwards  descends 
to  him,  he  will  be  estopped  to  set  up  a  title  againsj  his 
feoflfee.^ 

15.  There  are  various  reasons  why  a  deed  of  simple  release 
passes  only  such  interest  or  estate  as  the  releasor  has  at  the 
time,  and  never  operates  by  way  of  estoppel  to  convey  any  in- 
terest which  he  may  afterwards  acquire.  In  order  to  prevent 
maintenance  and  the  multiplying  of  contentions,  as  stated  by 
Lord  Coke,  it  was  an  established  maxim  of  the  common  law, 
that  no  posstbUittfj  right,  title,  or  any  other  thing  that  was  not 
in  possession  or  vested  in  tight,  could  be  greeted  or  assigned  to 
strangers.^  Thus,  a  simple  release  by  an  heir  apparent  of  his 
chance  of  succession,  though  made  by  deed,  will  not  bar  his 
title  when  it  accrues.^  So  one  who  has  a  contingent  remain- 
der, an  interest  by  way  of  executory  devise,  or  a  possibility 
like  that  of  an  heir  apparent,  even  though  he  may  not  at  com- 
mon law  make  a  grant  of  such  an  interest  by  deed  so  as  to 
pass  the  same  distinctly,  may  convey  the  estate  out  of  whicii 
his  interest  is  to  arise,  in  such  a  manner  that  this  will  operate 
as  an  estoppel,  and  prevent  his  claiming  such  interest  when  it 
arises.^  Thus  equity  holds  a  contract  of  an  expectant  heir, 
who  becomes  heir  de  fcictoj  binding  on  him,  though  equity 
does  not  extend  this  to  his  heir.^  Many  of  the  Cases 
on  this  *poiut  are  collected  by  Putnam,  J.,  in  his  [*466] 
opinion  in  White  v.  Patten,  in  which  case  there  was 
a  conveyance  with  covenants  of  warranty ;  from  which  it 
would  seem,  that  in  order  to  work  an  estoppel  in  such  cases  as 
those  supposed  above,  there  must  be  either  a  grant  or  release 
with  a  general  covenant  of  warranty,  or  an  express  affirma- 
tion in  the  grantor's  deed  of  there  being  an  estate  such  as  he 
assumes  to  convey.^    And  if  the  grantor  convey  by  deed  all 

^  S  Prat  Abet  408,  409.  >  Co.  Lit  S65  a,  note  212. 

*  1  Pmt.  Abft.  302 ;  2  Prest.  Codt.  2SS. 

*  Ante,  *238,  ♦367. 

*  2  Prest  Abst.  210;  2  Prest  Codv.  266,  271 ;  Hayne  v.  Maltbj,  3  T.  R.  4dS ; 
Weale  v.  Lower,  PoUexf.  54,  where  the  conveyanoe  was  bj  fine ;  ante,  pp.  *S41 , 
*S57 ;  Pnrefoy  v.  Rogers,  2  Saand.  388  d ;  Fitch  v.  Fitch,  8  Pick.  483 ;  ante,  pp. 
•267,  »867;  Walk.  Conv.  199,  Coventry's  note;  Stover  v,  Eycleshimer,  46 
Bub.  84. 

*  White  V.  Patten,  24  Pick.  324-328 ;  Wight  v,  Shaw,  5  Cush.  56,  63. 
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hb  right  and  interest  in  the  granted  premises,  he  vould  not 
be  eq^ppcd  to  claim  against  his  grantee  under  a  newly  acquired 
title,  although  his  deed  were  to  contain  a  general  covenant 
of  warranty.^ 

16.  Thus,  it  is  said,  a  mere  deed  of  grant  with  or  without 
an  indenture,  does  not,  in  a  court  of  law,  work  an  estoppel, 
whether  operating  as  a  grant,  a  release,  or  a  confirmation,  and 
if  an  heir  apparent  were  to  grant  hi$  tntersMtj  it  would  not 
have  any  effect  at  law,  though  he  should  afterwards  become 
actually  seised.'  But  a  fine  levied  by  an  heir  binds  his  estate 
afterwards  acquired  by  descent.^  So  where  a  testator  was  dis- 
seised and  died,  having  by  his  will  made  two  of  his  sons  exec- 
utors, with  power  to  sell  his  lands.  They  did  so  as  executors, 
and  afterwards,  together  with  the  other  heirs,  brought  eject* 
ment  against  the  purchaser  on  the  ground  that,  the  testator 
having  been  disseised,  nothing  passed  by  their  deed.  But  the 
court  held,  that  they  were  estopped  to  deny  the  efiect  of  their 
deed,  by  claiming  the  land  themselves.^  A  husband,  entitled 
as  such  to  an  estate  for  life,  conveyed  the  estate  in  trust  for  his 
wife,  in  order  to  avoid  his  creditors,  covenanting  against  the 
claims  of  all  persons  claiming  under  him.  He  then  went  into 
insolvency,  and  his  assignee  sold  the  estate,  on  the  ground  that 
his  former  d^ed  was  void  as  against  creditors,  and  the  husband 
himself  purchased  it.  But  it  was  held,  that  he  was  estopped 
by  his  former  deed  to  set  up  a  title  against  his  grantee.  The 
defect  in  the  title  was  like  an  encumbrance  created  by  himself, 
against  which  he  had  covenanted,  and  by  removing  it,  he  had 
done  no  more  than  he  had  by  his  covenant  engaged  to  do.^ 

17.  And  no  title  not  in  e$se  will  pass  by  deed,  unless  this 
contains  a  warranty,  in  which  case  it  operates  as  an  estoppel  as 
to  such  future  title  .^ 

18.  It  is  further  held,  that  the  words  ^^  granted,  bargained, 

I  Hope  V.  Scone,  10  Min.  152. 

*  2  Prest.  Abst.  410;  Clark  v.  Baker,  U  Cal.  612,  627,  629. 

•  Helps  V.  Hereford,  2  B.  &  Aid.  242. 

*  Poor  V.  Robinson,  10  Mass.  136. 

•  Gibbs  V.  Thayer,  6  Ciuh.  SO,  34. 

>  Jackson  v.  Wright  14  Jolins.  193 ;  Dart  v.  Dart,  7  Conn.  250;  2  Snich^  iMid. 
Cas..  5th  Am.  ed.  624;  Somes  v.  Skinner,  3  Pick.  52,  61;  Blanchard  v.  Biooka»  U 
Pick.  47. 

[471] 


CH.  EL  §  6.]  TITLE  OTHER  THAN  BY  GRANT.  91 

sold,  and  released,"  in  a  deed,  do  not  amount  to  an  estoppel  as 
{  to  auy  future  estate,  nor  do  any  of  the  deeds  which  take  effect 

f  by  virtue  of  the  statute  of  uses.^ 

19.  Though  in  one  sense  a  deed  of  acquittance  or  release 
may  be  said  to  be  an  estoppel,  as  it  is  a  valid  and  final  bar  lo 
all  existing  claims,  and  all  the  possibilities  arising  from  pre- 
vious contracts  of  which  it  imports  a  relinquishment,  it  cannot 
affect  rights  of  which  the  foundation  is  laid  afterwards.^  Thus, 
where  one  who  was  entitled  to  a  contingent  remainder  con- 
veyed the  same,  and  afterwards  the  estate  became  vested,  if 
the  conveyance  was  by  a  quitclaim,  his  deed  was  no  bar  to  his 
claiming  the  estate,  if,  with  covenants  of  warranty,  he  was  es- 
topped to  claim  it.   The  contingency  in  this  case,  it  may  be  re- 
marked, consisted  in  the  grantor's  taking  as  the  oldest 
surviving  sou  at  the  death  of  his  father.^    A  *release  [*467] 
of  disseisee  to  a  disseisor  would  be  an  effectual  bar  of 
his  claim  to  the  estate.^ 

20.  And  it  may  be  laid  down  as  a  rule,  that  a  grantor  is  es- 
topped by  his  deed  to  say  that  he  had  no  interest  in  the  land.^ 
But  to  have  this  effect,  the  one  who  is  estopped  must  have 
joined  in  the  deed  as  a  grantor  therein,  and  must  have  been, 
moreover,  capable  of  making  a  valid  deed.  Thus,  where  a  hus- 
band made  a  deed,  with  covenants  of  warranty  of  his  wife's 
estate,  in  which  she  joined  by  a  clause  relinquishing  her  right 
of  dower,  but  not  by  words  of  grant,  it  was  held  that  neither 
she  nor  her  heirs  were  estopped  thereby  to  claim  the  land,  even 
at  the  end  of  twenty-nine  years  after  making  the  deed.®  And 
where  a  deed  was  made  to  ^feme  covert j  who,  at  the  same 

'  Ban.  Real  Prop.  §  593,  note;  Wms.  Real  Prop.  339,  note;  Jackson  v. 
Wright,  14  Johns.  193;  Jackson  t;.  Brinckerhoff,  3  Johns.  Cas.  101;  Rawle,  Gov., 
3d  ed.  407 ;  2  Smith,  Lead.  Cas.,  Sth  Am.  ed.  624 ;  Brown  v.  Jackson,  3  Wheat. 
449 ;  Kimball  r.  Blaisdell,  5  N.  H.  535 ;  Clark  v.  Baker,  Mcp.;  Dart  v.  Dart,  7 
Conn.  250. 

'  Bart  Real  Prop.  M49 ;  Ca  Lit.  265  a ;  Lit.  ^446.  See  2  Smith,  Lead.  Cas., 
Sth  Am.  ed.  624. 

>  Robertson  v.  Wilson,  38  N.  H.  4S. 

*  Perkins,  ^  86 ;  2  Prest  Conv.  269. 

*  Bj  Ashhunt,  J.,  in  Fairtitle  v.  Gilbert,  2  T.  R.  181;  9  Crabb,  Real  Prop. 
I  1048.  See  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  624. 

*  Raymond  v.  Holden,  2  Cash.  264.  See  Brace  v.  Wood,  I  Met.  542 ;  Wight  v. 
Shaw,  5  Cash.  66. 
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time,  made  a  mortgage  to  secure  a  part  of  the  purchase-money, 
it  was  held  to  be  a  void  deed  of  mortgage,  since  a  feme  covert 
could  not  make  a  deed.^ 

21.  But  in  this  respect  the  estoppel  is  not  reciprocal,  for  a 
grantee  who  holds  an  executed  title  under  a  deed,  may  deny  his 
grantor's  title  in  the  same  manner  as  he  could  that  of  a  stran- 
ger.^ And  the  doctrine  of  accepting  a  deed  and  taking  posses- 
sion under  it,  operating  as  an  estoppel  in  paUy  applies  only 
where  there  is  an  obligation  on  him  who  accepts  it,  to  return 
the  possession,  as  in  the  case  of  lessor  and  lessee,  mortgagor 
and  mortgagee.^  Thus,  in  Flagg  v.  Mann,  the  deed  under 
which  the  party  claimed  purported  to  convey  the  estate  to  him 
and  another  person,  and  it  was  held,  that  he  was  not  thereby 
estopped  to  deny  that  the  title  passed  to  him  and  the  other 
party  as  tenants  in  common.  So  if  a  disseisee  take  a  deed  from 
his  disseisor,  he  is  not  thereby  estopped  to  set  up  a  former  and 
better  title.^  But  in  Greorgia,  in  an  action  of  ejectment,  it  was 
held,  that  if  the  defendant  entered  under  the  lessor  of  the 
plaintiff,  whether  by  purchase,  gift,  or  lease,  or  otherwise,  he 
cannot  dispute  his  title.^  So  in  Kentucky  it  was  held,  in  an 
action  of  ejectment,  that  a  party  was  estopped  to  deny  the  va- 
lidity of  the  title  of  the  one  under  whom  he  claims.^ 

22.  And  where,  in  an  action  of  ejectment,  the  defendant 
claimed  title  under  the  plaintiff's  own  deed,  the  latter  was 
held  to  be  estopped  to  aver  that  it  did  not  convey  a  title." 
And  where  a  grantor  in  a  deed  to  a  school  district,  delivered 
the  same  to  a  committee  who  gave  him  their  note  for  the 
purchase-money,  he  was  estopped  to  deny  their  authority  to  ac 
cept  it.® 

^  Concord  Bank  v.  Bellis,  10  Gush.  976,  878. 

*  Winlock  V.  Hardy,  4  Lit  272 ;  Moore  v,  Forrow,  3  A.  K.  Marsh.  41;  Lewis  o. 
Baird,  3  McLean,  79;  Small  o.  Proctor,  15  Mass.  499;  Sparrow  v.  Kingman,  1 
Comst  242 ;  Callender  v.  Woodruff,  1 1  Ark.  82.  See  the  cases  on  both  sides  this 
question,  and  comments,  in  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  655,  664 ;  Flagg  v. 
Mann,  14  Pick.  482 ;  Gardner  v,  Greene,  5  B.  L  104. 

s  Gardner  v.  Greene,  5  B.  I.  110 ;  Willison  v.  Watkins,  3  Peters,  48. 

*  Flagg  V.  Mann,  14  Pick.  467, 482. 
ft  Williams  v.  Cash,  27  Geo.  312. 

*  Woolfolk  V.  Ashby,  2  Met  (Ky.)  288. 
7  Cox  V.  Lacey,  3  Litt.  334. 

*  Case  V,  Benedict,  9  Cush.  540. 
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23.  The  distinction  should  be  kept  in  mind,  between  an 
estoppel  in  evidence  and  an  estoppel  in  point  of  estate,  the  ap- 
plication of  which  will  appear  by  a  reference  to  the  follovring 
cases.  Thus  a  deed  poll  cannot  create  an  estoppel  in  point  of 
eitate.  But  if  such  a  deed  recites,  that  A  bj  bond  did  so  and 
so,  the  maker  of  the  deed  may  not  deny  that  there  was  such  a 
bond.* 

24.  And  estoppels  by  recitals  in  deeds  are,  in  some  respects, 
as  effectual  as  if  they  were  actual  warranties.  As  where  the 
deed  of  a  grantor  recited  that  certain  conveyances  had  been 
made  to  him,  he  could  not,  afterwards,  deny  that  they  had  been 
made ;  nor  could  one  deny  this  who  claimed  under  such 
grantor.^  It  is  upon  this  ground  that  if  a  party  convey  land, 
and  in  his  deed  describes  it  as  bounded  by  a  street,  he  would 
be  estopped  to  deny  that  such  a  street  existed,  or  that  the 
grantor  might  use  the  same  in  connection  with  the  land 
granted.^  But  in  How  v.  Alger,  the  court  rest  the  decision 
in  the  abovo-cited  cases,  upon  the  fact  that  the  grantor  was,  at 
the  time  of  making  his  deed,  the  owner  of  the  adjacent  land 
described  as  the  street  or  way.^ 

25.  Where  a  party  has  solemnly  admitted  a  fact  by  deed 
under  his  hand  and  seal,  he  is  estopped  not  only  from 
disputing  *the  deed  itself,  but  every  fact  which  it  re-  [*468] 
cites.^  But  if  a  deed  be  made  by  several  owners  of  an 
estate  in  common,  whatever  recital  as  to  title  it  contains,  estops 
each  grantor  as  to  his  own  share  only,  and  not  as  to  the  title  of 
his  co-grantors.^    And  a  stranger  to  a  deed  can  never  set  up  the 

1  Shep.  Toach.  Prest  ed.  53. 

*  Kinsman  v.  Loomis,  11  Ohio,  475, 478 ;  2  Smith,  Lead.  Cns.,  5th  Am.  ed.640; 
Raogely  v.  Spring,  28  Me.  142  ;  Farrar  v.  Cooper,  84  Maine,  401 ;  Denn  v.  King, 
Coze,  432;  I>oe  v.  Howell,  I  Boost.  183. 

*  Parker  r.  Smith,  17  Mass.  413 ;  Emerson  v,  Wilej,  10  Pick.  310 ;  O'Linda  v. 
Lothrop,  21  Pick.  292 ;  Tafts  v,  Charlestown,  2  Oraj,  271;  Famsworth  v.  Tajlor, 
9  Graj,  162 ;  Hodgers  v.  Parker,  9  Gray,  445 ;  Vide  post,  p.  *671;  Thomas  v.  Poole, 
7  Ofay,  83 ;  Loring  v.  Otis,  7  Gray,  563. 

*  4  Allen,  210 ;  Matter  of  Lewis  St  2  Wend.  472 ;  Liyingston  v.  Mayor,  8  Wend. 
85:  Bellinger  v.  Bnrial  Gronnd  Soc.  10  Penn.  St  137. 

*  Stow  V.  Wyse,  7  Conn.  214 ;  Green  v.  Clark,  13  Venn.  158;  Lajoye  v.  Primm, 
3  Mo.  378 ;  Donglass  v,  Scott,  5  Ohio,  199 ;  Van  Rensselaer  v.  Kearney,  11  How. 
3S2;  Clark  v.  Baker,  14  Cal.  629. 

*  Sanderlin  9.  Stmthers,  47  Penn.  St  423,  424. 
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recitals  therein,  by  the  way  of  estoppel,  as  against  a  party  to 
the  deed.^  So  a  mortgagor  would  be  estopped  to  deny  the  fact 
of  an  entry  having  been  made  for  condition  broken,  by  the 
mortgagee,  when  he  has  signed  a  certificate  to  that  effect  on 
the  deed.'  But  merely  suffering  the  mortgagee  to  enter  and 
record  a  certificate  of  such  Qntry  for  a  breach  of  the  condi- 
tion, does  not,  after  the  lapse  of  three  years,  estop  the  mort- 
gagor to  deny  any  breach,  and  to  show  that  none  had  been 
made.^ 

26.  So  a  party  who  traces  his  title  through  a  regularly  exe- 
cuted deed  of  conveyance,  is  concluded  by  its  recitals.^ 

27.  The  general  doctrine  as  to  the  effect  of  recitals  and  ad- 
missions in  deeds,  seems  to  be  well  stated  thus.  As  to  an  ad- 
mission of  a  fact,  "  if  made  for  the  purpose  of  influencing  the 
conduct,  or  of  deriving  a  benefit  to  another  so  that  it  cannot  be 
denied  without  a  breach  of  good  faith,  the  law  enforces  the  rule 
of  good  morals  as  a  rule  of  policy,  and  precludes  the  party 
from  repudiating  his  representations  or  denying  the  truth  of 
his  admissions."^ 

28.  A  few  cases  will  serve  to  illustrate  and  apply  the  propo- 
sitions thus  generally  stated.  In  the  case  of  Stow  v.  Wyse,^ 
above  cited,  one  made  a  deed  of  land  belonging  to  a  corpo- 
ration, in  which  he  described  himself  as  agent,  duly  authoi^ 
ized  to  convey,  &c.,  although  this  was  not  true.  After  that,  he 
sued  and  recovered  judgment  against  the  company,  and  levied 
his  execution  upon  the  same  land  as  belonging  to  the  company, 
and  then  brought  his  action  to  recover  the  land  from  the  gran- 
tee under  the  deed  which  he  had  executed  as  agent.  It  was 
held,  that  he  was  estopped  to  deny  that  he  was  the  authorized 
agent,  and  that  all  persons  claiming  through  or  under  him 
were  equally  estopped. ^  So  where  a  husband  entered  upon 
land  as  that  of  his  wife,  and  held  the  same  as  tenant  by  cur- 


1  Allen  V.  Allen,  45  Penn.  St.  473. 
3  Bennett  v.  Conant,  10  Cash.  163. 

*  Pettee  v.  Case,  11  Gray,  478. 

*  Scott  V.  Douglass,  7  Ohio,  227  ;   Caryer  v.  Jackson,  4  Pet.  85 ;  Doaglaas  v. 
Scott,  5  Ohio,  194. 

A  Doaglass  v.  Scott,  5  Ohio,  199;  Rawie,  Gov.,  3d  ed.  407  ;  ante,  pi.  9  b. 

*  Stow  i;.  Wyse,  7  Conn.  214. 

^  See  also  Huntington  v.  Havens,  5  Johns.  Oh.  23. 
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tesy,  and  ber  heirs  conveyed  the  reversion  to  a  third  party, 
who  brought  waste  against  the  husband,  he  was  estopped  to 
assert  that  his  wife's  title  was  defective,  or  to  set  up  a  title 
by  disseisin  against  that  under  which  he  entered.^    So  where 
land  originally  belonging  to  O.  C.  became,  as  was  assumed,  the 
property  of  T.  F.  by  conveyance.,  who  gave  G.  C.  a  power  of 
attorney  to  convey  any  land  then  belonging  to  T.  F.,  and  O. 
C,  under  that  power,  and,  as  the  attorney  of  T.  F.,  conveyed 
the  land  in  question  to  the  tenant,  it  was  held,  that  the  heirs 
of  0.  C,  after  his  death,  were  estopped  by  this  sale  to  set  up  a 
ekim  to  the  land,  on  the  ground  that  when  O.  G.  made  the 
deed  as  T.  F.'s  attorney,  T.  F.  was  not  the  owner  of  the  land, 
bat  that  the  same,  in  fact,  belonged  to  G.  G.    The  attorney  in 
aach  a  case,  is  estopped  to  dispute  the  title  of  his  principal, 
for  whom  he  acts.^    There  is,  however,  a  marked  distinction 
between  general  recitals  in  a  deed  and  the  recital  of  a  particu- 
lar fact ;  the  former,  as  a  general  thing,  does  not  conclude  a 
party,  while  the  latter  may  work  an  estoppel.^    In 
*£?eleth  v.  Crouch,  one  who  has  made  a  deed  of  grant  [*469] 
with  covenants  of  warranty,  offered  to  show  that  he 
merely  acted  for  the  grantee  herself,  in  acquiring  and  passing 
the  estate.    The  court  refused  to  allow  the  evidence,  as  to  ad- 
mit it  would  be  to  permit  him  directly  to  contradict  his  deed.^ 
In  Jackson  v.  Ireland,  the  plaintiff  claimed  under  a  mortgage 
from  John  Ireland.     The  defendant  was  the  mother  of  John, 
and  claimed  a  life  estate  under  the  will  of  her  husband  and  his 
father,  John  himself  being  one  of  the  devisees  of  the  same 
land.   The  husband  held  a  contract  for  the  land,  from  the  city, 
when  he  died,  but  no  deed  had  been  delivered,  and,  after  his 
death,  the  city  made  a  deed  to  his  widow  and  devisees,  and 
under  this  deed  John  claimed  his  title.    In  this  deed  of  the 
city,  it  was  recited  in  the  habendum  to  hold,  Ac,  "  in  the  man- 
ner mentioned  in  the  said  last  will  and  testament  of  (the  father) 
deceased."    It  was  held  that  the  mortgagees  of  John,  claiming 

^  Morgan  v.  Lamed,  10  Met.  53. 

'  Harnej  v,  Morton,  36  Miss.  411. 

'  Hnntington  v.  HaTens,  5  Johns.  Ch.  23 ;  Co.  Lit  852  b ;  Shelley  v.  Wright, 
WiUet,  9 ;  Norton  v.  Satinders,  7  J.  J.  Marsh.  14 ;  Hays  v.  Askew,  5  Jon«s, 
Law,  63. 

*  BTelefcb  p.  Croach,  15  Mass.  307, 309. 
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under  him,  were  estopped  by  the  recital  in  his  deed  from  the 
city,  and  could  not  claim  adversely  to  the  widow.^ 

29.  And  it  i^  stated,  generally,  that  a  recital  in  a  will  ope- 
rates as  an  estoppel  to  parties  claiming  under  it.^ 

30.  The  whole  law,  as  to  the  effect  of  recitals  in  deeds  in  the 
matter  of  estoppel,  is  considered  in  tlie  case  of  Douglass  v. 
Scott,  which  can  only  be  understood  by  a  full  statement  of  the 
circumstances  which  raised  the  question.  One  Massie  made  a 
deed  to  the  heirs  of  one  Montgomery,  who  had  entered  under 
an  agreement  for  a  deed,  and  died  in  possession  of  the  land. 
The  heirs  conveyed  to  Kerr  by  deed  in  usual  form,  with  war- 
ranty, reciting  the  patent  to  Massie,  and  Massie's  deed  to  them, 
and  Kerr  entered  under  this  deed.  Massie  never  had  received 
his  patent,  and  having  died,  it  now  was  for  the  first  time  issued 
to  his  heirs.  Douglass,  prior  to  1816,  obtained  a  judgment 
and  creditor's  lien  on  the  land  against  Kerr,  which  was  kept 

alive,  and  he  sold  the  land  in  1821,  and  acquired  a  tide 
[*470]  under  this  *sale.    In  1816,  Kerr  mortgaged  the  estate, 

and  in  his  deed  recited  the  title  by  patent  in  Massie, 
the  sale  by  Massie  to  the  Montgomery  heirs,  and  their  convey* 
ance  to  him,  Kerr.  The  land  was  sold  under  this  mortgage 
and  purchased  by  Scott,  in  1823,  and  Kerr  released  to  him,  as 
did  the  trustees  of  the  heirs  of  Massie,  to  whom  the  patent  had 
issued.  It  turned  out,  moreover,  that  the  deed  from  Massie  to 
the  Montgomery  heirs  was  invalid  for  want  of  proper  attesta- 
tion. Under  these  circumstances  Douglass  brought  a  bill  in 
equity  to  quiet  his  title.  The  court  say :  "  The  obligation 
created  by  estoppel  not  only  binds  the  |)arty  making  it,  but  all 
persons  privy  to  him, —  the  legal  representatives  of  the  party, — 
those  who  stand  in  his  situation  by  act  of  law,  and  all  who 
take  his  estate  by  contract  entered  into  in  his  stead,  and  are 
subjected  to  all  the  consequences  which  accrue  to  him.  It  ad* 
heres  to  the  land,  is  transmitted  with  the  estate,  it  becomes  a 
muniment  of  title,  and  all  who  afterwards  acquire  the  title, 
take  it  subject  to  the  burden  which  the  existence  of  the  fiict 

1  Jackson  v.  Ireland,  8  Wend.  99 ;  Tartar  v.  Hall,  3  Cal.  263.    The  rule  does 
not  extend  to  that  which  is  mere  descripdTe,  or  an  ayerment  whkh  is  not  fwnentiel 
Osborne  v»  Endioott,  6  Cal.  153. 

*  Denn  v.  Cornell,  3  Johns.  Cas.  174. 
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imposes  on  it."  They  therefore  held,  in  the  first  place,  that 
Douglass  acquired  the  legal  title  of  Kerr  by  the  sale  under  the 
judgment.  In  the  next  place  they  held,  that  the  recital  in 
Kerr's  deed  from  Montgomery's  heirs,  that  Massie  had  received 
a  patent  and  had  conveyed  the  estate  to  them,  was  one  upon 
which  he,  Kerr,  had  a  right  to  hold  them  bound,  as  an  admis- 
sion of  the  fact  by  which,  as  a  party  to  the  deed,  he  was  him- 
self bound,  and  that  Kerr's  assignee,  claiming  under  him, 
vas  alike  concluded ;  that  the  land  was  patented  to  Massie, 
and  conveyed  by  him  to  the  Montgomery  heirs,  was  proved  by 
their  admission  while  they  were  owners  and  were  disposing  of 
the  estate,  '^  upon  which  all  persons  deriving  title  under  them 
have  a  right  to  rely,  and  which  conclude  all  persons  to 
whom  their  estate  is  transmitted,"  and  '^  that  neither  party, 
deriving  title  through  this  deed,  is  at  liberty  to  question  these 
facts."  They  accordingly  held  that  Douglass  had  the  better 
title.i 

*31.  It  is  probably  upon  this  principle  of  one  being  [*471] 
estopped  by  any  representation  deliberately  made  by 
him  in  his  deed,  that  a  grantor  has  not  been  admitted  to  con- 
trovert the  fact  that  he  owned  an  interest  in  the  estate  which 
he  had  thereby  granted,  in  order  to  set  up  a  claim  thereto,  ad- 
verse to  the  title  of  his  grantee,  where  the  grant  is  of  land  or 
an  estate,  and  not  a  mere  release  of  his  interest  or  title  to  the- 
same.^  Thus,  in  Jackson  v.  Murray,  the  court  say :  ''  Russell " 
(the  grantor,  having  no  good  title,  though  he  had  a  contract 
for  one),  ^^  cannot  be  allowed  to  say  that  his  deed  to  Beach, 
conveyed  no  interest."  '  And  in  Jackson  v.  Bull,  it  was  held, 
that  ^'  a  man  shall  never  be  permitted  to  claim  in  opposition  to 
his  deed,  by  alleging  he  had  no  estate  in  the  premises."  ^    It 

'  Don^lass  v.  Scott,  5  Ohio,  199.  See  also  M'Cleskey  v.  Leadbetter,  1  6a.  551 ; 
DeoB  9.  Brewer,  Coxe,  172 ;  Denn  v.  King,  Id.  432 ;  Kinsman  v.  Loomis,  1 1  Ohio, 
476. 

'  Bj  statate  in  California,  one  who  conreys  an  estate  in  fee^imple  absolute  with- 
out hairing  title,  and  afterwards  acquires  one,  the  same  enures  to  the  benefit  of 
his  grantee.  Otherwise,  if  his  deed  be  a  quitclaim.  Morrison  o.  WUson,  SO 
CaLS47. 

'  Jackson  v.  Murray,  12  Johns.  201.  See  Pike  v.  Galyin,  29  Me.  183 ;  4  Kent, 
Com.  261,  n. ;  2  Smith,  Lead.  Gas.,  5th  Am.  ed.  637. 

*  Jackson  v.  Bull,  1  Johns.  Gas.  90 ;  Gomstock  v.  Smith,  13  Pick.  116, 119, 120; 
Bawle,  Cot.,  3d  ed.  407,  408. 
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will  be  observed,  there  is  no  reference  made  in  these  cases 
to  any  existing  covenants  for  title.  So  in  M 'Williams  v. 
Nisly  et  dU.j  the  plaintiff's  ancestor  conveyed  the  premises 
to  the  grantor  of  the  tenant.  The  ground  of  the  plaintiff's 
claim  was,  that  when  their  ancestor  conveyed  tlie  land,  be 
had  no  title  to  it,  but  acquired  one  subsequently,  in  his  life- 
time, which  had  descended  to  them.  Tilghman,  G.  J., 
says :  ^^  Can  his  heirs  recover  against  his  grantees  ?  It  ap- 
pears to  me  that  in  such  case  they  would  be  estopped  by 
their  father's  deed  from  denying  his  title,  and  if  there  were 
occasion  for  further  assurance,  equity  would  compel  them  to 
make  it."  How  far  this  equitable  consideration  had  effect  in 
determining  the  question,  does  not  appear.  But  in  the  same 
case  Gibson,  J.,  says :  ^^  So  in  equity,  a  grantor  conveyiug 
lands  for  which  he  has  no  title  at  the  time,  shall  be  considered 
trustee  for  the  grantor,  in  case,  at  any  time  afterwards,  he 
should  acquire  title."  —  ^' Chancery  would  compel  them  (the 

plaintiffs)  to  convey  to  the  defendants."  ^ 
[*472]      •82.  The  doctrine,  as  stated  by  C.  J.  TUghman,  is 

recognized  and  declared  in  Beeder  v.  Craig.  '^  If  a 
man  sell  lands  to  which  he  has  no  title,  and  afterwards  acquire 
a  title,  he  is  estopped  by  his  first  deed  to  say  he  had  no  title 
at  the  time  of  sale."  ^  This  subject  is  discussed  with  much 
discrimination  by  Field,  C.  J.,  in  the  case  of  Clark  v.  Baker, 
where  Clark  conveyed  an  estate  to  Baker,  and  took  back  a 
mortgage  of  the  same  for  tlie  purchase-money,  neither  deed 
containing  covenants  of  warranty.  The  title  of  Clark  was  de» 
fective,  and  Baker,  having  bought  in  the  outstanding  titie, 
made  a  second  mortgage  to  one  T.,  and  the  question  was 
whether  he  could  set  up  his  after-acquired  title  against  his 
mortgage  to  Clark.  The  court  say,  that  at  common  law, 
there  were  only  two  classes  of  conveyances  which  were  held  to 
operate  upon  the  after-acquired  title,  those  by  feoffment  and 
by  fine,  or  by  common  recovery.    No  other  forms  of  convey- 

1  M'Williams  v.  Nisly,  2  Serg.  &  R.  507,  517, 518.  See  the  remarks  of  Mr.  lUirle 
npon  this  subject,  io  his  work  ou  CoYeoMnis,  Sd  ed.  p.  409 ;  Smith,  Load.  Cas.,  5th 
Am.  ed.  641,  651. 

3  Reeder  v.  Craig,  3  M'Coid,  411 ;  Fxwch  o.  Spencer,  21  How.  228 ;  Waahabaogli 
17.  Entriken,  34  Penn.  St.  74. 
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ance,  in  the  absence  of  covenants  of  warranty,  had  any  effect  in 
tnmsferring  the  title  subsequently  acquired.     In  this  country, 
no  greater  effect  is  given  to  a  grant  or  a  conveyance  by  bargain 
^d  sale,  or  lease  or  release,  unaccompanied  with  covenants  of 
warranty,  than  in  England  under  the  statute  of  uses.     They 
pass  only  the  estates  which  are  vested  in  interest  at  the  time,  and 
do  not  bind  or  transfer,  by  way  of  estoppel,  future  or  contingent 
estates.  So  far  as  Jackson  v.  Bull,  and  Jackson  v.  Murray,  above 
cited,  sustain  a  contrary  doctrine,  they  have  been  overruled 
by  subsequent  cases.     But  where  it  distinctly  appears  upon  the 
face  of  the  instrument,  without  the  presence  of  the  covenant  of 
warranty,  either  by  recital  or  otherwise,  that  the  intent  of  the 
parties  was  to  convey  and  receive  reciprocally  a  certain  estate, 
the  grantor  will  be  estopped  from  denying  the  operation  of  the 
deed  according  to  such  intent.    If  the  seisin  or  possession  of  a 
particular  estate  is  afGrmed  in  the  deed,  either  in  express  terms 
or  by  necessary  implication,  the  grantor,  and  all  persons  in 
privity  with  him,  shall  be  estopped  from  ever  afterwards  deny- 
ing that  he  was  so  seised  and  possessed  at  the  time  he  made  the 
conveyance.    The  estoppel  works  upon  the  estate,  and  binds  an 
after-acquired  title  as  between  parties  and  privies.     By  the 
statute  of  California,  conveyances  under  the  statute  of  uses, 
where  a  fee-simple  absolute  is  conveyed  in  land,  of  which  the 
grantor  has  no  legal  estate  at  the  time  of  making  such  con- 
veyance, and  the  grantor  subsequently  acquires  title  to  the 
same,  the  estate  so  acquired  passes  at  once  to  the  original 
grantee,  creating  in  him  a  valid  title  and  estate.     And  these 
doctrines  were  held  to  apply  to  cases  of  mortgage,  estopping 
the  mortgagor  and  his  privies  from  setting  up  against  his  own 
mortgagor  an  after-acquired  title  to  the  estate.^     So  a  deed  to  a 
company,  describing  them  as  a  corporation,  before,  in  fact,  any 
act  of  incorporation  had  been  passed,  was  held  to  estop  the 
grantor  to  claim  title  against  them  upon  their  becoming  incor- 
porated.^    In  Barber  v.  Harris,  there  was  a  mortgage,  and  the 
question  arose  as  to  the  extent  of  the  mortgagor's  title,  whether 

^  CUrk  r.  Baker,  14  Cal  612;  Van  Rensselaer  v.  Keamej,  11  How.  322.  So  a 
nrnflar  Matate  and  rule  exists  in  MisBoari.  Bogy  v.  Shoab,  IS  Mo.  379.  See 
Gibson  r.  Choteao,  39  Mo.  56S ;  also  in  Arkansas,  Cocke  v.  Brogan,  5  Ark.  699 ; 
and  in  Illinois,  Frink  v.  Darst,  14  Ul.  308. 

*  Djer  V.  Rich,  1  Met.  180,  190. 
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it  coTered  the  entire  estate,  or  a  fractional  part  only.  The 
court  say :  ^^  The  defendant  having  executed  the  mortgage 
under  which  the  plaintiff  claimed  to  recover  the  possession  of 
the  premises,  was  estopped  from  denying  that  he  had  title  to 
them,  and  from  setting  up  title  in  third  persons.'*  ^  And  the 
Court  of  Massachusetts,  while  maintaining  that  if  one  grants 
^^  his  right,  title,  claim,  and  demand  "  to  an  estate  with  coven- 
ants of  warranty  against  all  persons  claiming  by  or  under  him, 
he  may,  nevertheless,  set  up  a  newly  acquired  title  against  his 
own  grantor,  recognize  and  approve  of  the  doctrine  that  a  gran- 
tor of  an  estate  is  estopped,  by  his  conveyance,  to  deny  that  he 
had  any  title  in  the  land  at  the  time  of  the  conveyance,  and 
they  hold  that  whatever  interest  he  had,  passed  to  the  grantees 
by  his  deed.'  On  the  other  hand,  it  is  laid  down  as  a  principle 
of  universal  application,  that  where  a  person  assents  to  an  act, 
and  derives  and  enjoys  a  title  under  it,  it  shall  not  lie  in  his 
mouth  to  impeach  it.^ 

88.  There  are  a  few  exceptions  to  the  effect  given  to  recitals 
in  deeds,  one  of  which  is  found  in  the  case  where  the  deed  con- 
taining the  recital  is,  upon  its  face,  a  void  one.  There  it  does 
not  work  an  estoppel.^  So  if  it  be  inoperative  from  any  cause, 
as  for  want  of  proper  execution,  even  if  it  contain 
[*478]  covenants  of  *warranty.^  And  though  a  party  claiming 
title  under  a  deed. is  barred  by  the  recitals  in  such 
deed,  he  may  show  that  the  deed  in  which  they  are  contained 
is  inoperative,  defective,  and  void.* 

84.  Another  exception  to  the  application  of  this  rule  is, 
where  the  other  party  who  would  enforce  the  estoppel,  pro- 
poses to  go  behind  the  deed  which  contains  the  recitals,  to  de- 
feat it.  As  where  one  holding  a  mortgage,  took  a  deed  of  re- 
lease from  the  mortgagor,  reciting  that  its  object  was  to  cancel 
the  mortgage,  and  a  third  person  claimed  title  to  the  same  land 

1  Barber  v.  Harris,  16  Wend.  615. 

s  Comstock  p.  Smith,  13  Pick.  116, 119, 120. 

*  Fer  BWZer,  J.,  The  King  v.  Stmoej,  1  T.  R.  4. 

*  Sinclair  v.  Jackson,  8  Cow.  587 ;  Wallace  v.  Miner,  6  Ohio,  366 ;  Coooord  Bank 
V.  Bellis,  10  Cosh.  276 ',  Lowell  v.  Daniels,  2  Gray,  161 ;  Cvthbertaon  v.  Irrii^  4 
H.  k  Norm.  754. 

*  Patterson  v.  Pease,  5  Ohio,  190- 192. 
>      -       ,           •  Blake  v,  Tncker,  12  Venn.  39. 
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through  an  attachment  laid  upon  it  between  the  date  of  the 
mortgage  and  that  of  the  deed  of  release,  the  grantee,  in  such 
deed  of  release,  was  permitted  to  show  that  he  still  held  under 
the  mortgage  by  an  agreement  with  the  debtor  to  await  the  re- 
sult of  the  attachment.^ 

35.  The  most  striking  instances  of  an  estoppel  by  deed,  per- 
haps, are  those  where  a  party,  without  any  title  to  land,  under- 
takes to  convey  it,  covenanting  as  to  the  title,  and  afterwards 
acquires  title  to  the  same  land  by  descent  or  purchase.^    IS  his 
covenant  is  such,  of  warranty,  for  instance,  as  to  entitle  the 
covenantee  to  recover  for  its  breach,  just  as  much  of  the  cove- 
nantor, as  he,  the  covenantor,  would  recover  of  the  tenant,  the 
coYeoantee,  if  he  prevailed  by  enforcing  his  claim  to  the  land, 
the  law,  to  avoid  circuity  of  action,  allows  the  tenant  to  avail 
himself  of  this  covenant  to  rebut  the  covenantor's  claim  upon 
the  land,  and  pi-events  the  grantor  from  setting  up  a  claim  to 
the  estate  by  his  after-acquired  title.    Or  it  may  be  placed,  per- 
haps more  properly,  as  it  is  sometimes  insisted,  upon  the  ground 
that  the  warranty  of  a  grantor  is  as  if  a  particular  recital  or 
averment  had  been  inserted  in  his  deed,  and  he  was  thereby 
estopped  by  his  deed  from  denying  its  efficacy.^    This  doctrine 
of  after-acquired  title  enuring  to  the  benefit  of  a  prior  grantee 
is  applied  in  Louisiana  to  mortgages,  so  that  if  one  mortgages 
land  without  having  any  title  to  the  estate,  and  afterwards  ac- 
quire one,  it  enures  to  the  benefit  of  the  mortgagee.^ 
But  without  stopping  to  ^discuss  the  precise  manner  in  [*474] 
which  this  is  efifected,  the  cases  are  numerous  establish- 
ing the  general  principle  that  such  is  the  efifect,  although  they 
do  not  agree  in  the  point  whether  certain  of  the  usual  coven- 
ants in  deeds  do  or  do  not  operate  to  work  estoppels  against 
the  covenantors.    The  subject  may  hereafter  be  resumed,  when 

^  CitMbj  V.  Chaw,  17  Mei  369. 

'  Nnnnallj  v.  White,  3  Met  (Ky.)  689. 

>  Bawle,  Cot.,  dd  ed.  422 ;  Co.  Lit.  265  a;  Dart  v.  Dan,  7  Conn.  256 ;  Jackson 
V.  Bnuiford,  4  Wend.  619 ;  4  Kent,  Com.  261,  note ;  2  Smith,  Lead.  Cas.,  5th  Am. 
ed.  626,  627  ;  Somes  r.  Skinner,  3  Pick.  52, 61;  Oakes  v.  Marcj,  10  Pick.  195, 199 ; 
White  V.  Patten,  24  Pick.  324.  See  Blanchard  &.  Ellis,  1  Gray,  195;  Jackson  v. 
Hobble,  I  Cow.  613,  617;  Jackson  o.  Waldron,  13  Wend.  189;  Kimball  v.  Blais- 
dell,  5  N.  H.  535 ;  Bogj  v,  Shoab,  13  Mo.  378;  Wade  v.  Lindsey,  6  Met  413; 
Cole  r.  Bajmond,  9  Gray,  217  ;  Mickles  v.  Townsend,  18  N.  Y.  577. 

*  Amcmett  p.  Amis,  16  La.  An.  227. 
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the  covenants  in  deeds  are  considered.  For  the  present,  it  will 
be  sufficient  to  refer  to  a  few  of  the  leading  authorities  upon 
the  subject,  without  undertaking,  generally,  to  draw  a  line 
between  a  technical  rebutter  and  an  estoppel,  which  the  reader 
will  find  elaborately  discussed  by  Mr.  Bawle,  in  the  ninth  chap- 
ter of  his  valuable  treatise  on  Covenants  for  Title.^  Loi*d  Coke, 
in  treating  of  a  release,  while  commenting  upon  Littleton's 
statement,  that  '^  no  right  passeth  by  a  release  but  the  right 
which  the  releasor  hath  at  the  time  of  the  release  made," 
speaks  of  a  release  accompanied  by  a  warranty,  and  remarks : 
"  The  warranty  may  rebut  and  bar  him  (the  warrantor)  and 
his  heirs  of  a  future  right  which  was  not  in  him  at  the  time." 
He  puts  the  case  of  a  grandfather,  father,  and  son,  where  the 
father  disseises  the  grandfather,  and  then  makes  a  feoffment  in 
fee,  and  the  grandfather  afterwards  dies.  The  father,  in  such 
a  case,  might  not  enter  upon  his  feoffee  against  his  own  feoff- 
ment, though  the  son  might  upon  his  death.  It  is  said  there  is 
no  English  authority  that  any  other  conveyance  than  a  feoff- 
ment, fine,  or  lease  operates  by  way  of  estoppel  to  pass  an  after- 
acquired  title.^  ^'  And  so  note  a  diversity  between  a  release,  a 
feoffment,  and  a  warranty.  A  release,  in  that  case,  is  void. 
A  feoffment  is  good  against  the  feoffor,  but  not  against  his  heir. 
A  warranty  is  good  both  against  himself  and  his  heirs."  ' 

36.  The  same  doctrine  is  adopted  in  Connecticut,  though 
there  is  this  difference  between  a  release  there  and  in  England^ 
that  in  the  latter  it  is  a  secondary  conveyance,  deriving  its  va- 
lidity and  effect  from  the  possession  of  the  releasee,  in  the 
former  it  is  a  primary  one,  and  passes  the  releasor's  right  like 
a  grant,  and  operates  as  a  conveyance  without  a  warranty.  If 
made  with  a  warranty,  the  releasor  is  estopped  to  claim  the 
land.  The  same  principle  applies  in  New  York  ^  and  Massa- 
chusetts.* 
[*475]  *37.  The  cases  are  numerous  where  courts  have 
held,  that  if  one  without  any  title  makes  *  a  deed  of 
land  with  covenants  of  warranty,  and  afterwards  acquires  a 

1  Rawle,  Cot.  ch.  9. 

'  Gibson  v.  Choatean,  39  Mo.  566;  Valle  v,  Clemens,  18  Mo.  486. 

>  Co.  Lit  265  a. 

*  Dart  v.  Dart,  7  Conn.  256 ;  Jackson  o.  Wright,  U  Johns.  193. 

*  Trail  V.  Eastman,  3  Met  121;  Butler  v,  Seward,  10  Allen,468. 
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title  to  the  same,  it  will  enure  to  the  grantee  and  covenantee 
by  way  of  estoppel.  Some  of  these  are  cited  below.^  The 
effect  is,  that  the  title  acquired  by  the  grantor  who  has  con- 
veyed with  warranty,  enures  eo  mstanti  that  he  gains  the 
title,  to  Ids  grantee,  and  vests  in  him,  or  to  the  grantee  of 
such  grantee  if  with  like  covenants.^  But  if  before  the  cove- 
nantor acquires  a  title,  the  covenantee  sue  for  a  breach  of  the 
covenant  of  seisin,  it  seems  that  he  could  not  defeat  that 
action  by  purchasing  in  the  title  and  tendering  it  to  his  cove- 
nantee, if  the  latter  refuse  to  accept  it.  In  the  case  cited  be- 
low, the  tender  was  made  six  years  after  the  original  deed.^ 
But  if  the  title,  in  such  a  case,  comes  to  the  covenantor  in  the 
capacity  of  trustee,  and  not  in  his  own  right,  it  would  not 
enure  to  the  prior  covenantee.  The  estoppel  would  not  apply 
in  such  a  case.^ 

38.  The  covenant  need  not  be  a  general  covenant  of  war- 
ranty, but  will  always  work  an  estoppel  to  the  extent  of  its 
terms.  Thus,  where  there  was  a  covenant  of  warranty  against 
a  particular  title  which  the  grantor  afterwards  acquired,  he 
was  estopped  to  set  it  up.^  So  where  one  conveys  with  cove- 
nant against  encumbrances,  and  afterwards  buys  in  an  out- 
standing mortgage,  or  purchases  the  estate  under  a  sale  for 
foreclosure  of  a  mortgage  existing  thereon  prior  to  his  convey- 

1  Jackson  v.  Sterens,  13  Johns.  316;  Brown  v.  McCormick,  6  Watts,  60,  where 
the  deed  was  with  coTenants  of  warranty,  althoagh  the  court  do  not  refer  to  that 
ctrenmatance.  Jackson  v.  Matsdorf,  11  Johns.  91;  Somes  t^.  Skinner,  3  Pick.  52, 
GO;  Terrett  v.  Tsylof,  9  Cranch,  43;  Wark  v,  Willaid,  18  N.  H.  389;  Comstook 
V.  Smith,  13  Pick.  116,  119;  Trull  v.  Eastman,  ^  Met.  121,  124;  White  v.  Patten, 
24  Pick.  324;  Allen  v.  Parish,  3  Ohio,  107;  Bond  v.  Swearingen,  1  Ohio,  190; 
Lawry  V.  Williams,  13  Me.  281;  Jackson  v.  Hoffman,  9  Cow.  271;  5  Prest.  Abst. 
210;  Jackson  v,  Wright,  14  Johns.  193;  Baxter  v.  Bradbury,  20  Me.  260;  2  Smith, 
Lead.  Cas.,  5th  Am.  ed.  626,  for  a  collection  of  American  cases  to  the  same  efiect. 
Blanchard  v.  Ellis,  1  Gray,  198;  Clark  v.  Baker,  14  Cal.  630;  Yan  Rensselaer  v. 
Kearney,  11  How.  322;  Perry  v.  Kline,  12  Cnsh.  118;  Goodson  v.  Beacham,  24 
Ga.  150;  O'Bannon  v,  Paiemour,  Id.  489;  Chamberlain  v.  Meeder,  16  N.  H.  381; 
post,  p.  *667;  12  Am.  Law  Reg.  146,  note;  King  v.  Gilson,  32  IlL  353;  post, 
•667 ;  Kimball  v.  Schoff,  40  N.  H.  190 ;  Burton  v.  Reeds,  20  Ind.  93. 

«  Crocker  v.  Pierce,  31  Me.  177,  182;  post,  ♦667. 

s  Tucker  r.  Clarke,  2  Sandf.  ch.  96. 

*  Burchard  v.  Hubbard,  11  Ohio,  316 ;  Kelley  v.  Jenness,  50  Me.  455,  464. 

»  Blake  v.  Tucker,  12  Verm.  39 ;  Trull  v.  Eastman,  3  Met  121;  Kimball  v.  Blais- 
den,  5  N.  H.  535. 
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ance,  whatever  title  he  acquires  thereby  entires  to  the  benefit 
of  his  grantee.^ 

89.  But  a  covenant,  to  have  this  effect,  must  be  something 
more  than  the  personal  covenant  of  him  who  makes  it.  It 
must  be  of  a  nature  to  run  with  the  land,  and  if  it  be,  it  will 
attach  to  the  land  and  run  with  it,  the  instant  the  covenantor 
acquires  the  title  which  he  has  undertaken  to  convey  by  his 
deed.^  The  covenantee  may,  moreover,  estop  himself  from  setr 
ting  up  the  covenant  of  his  grantor,  by  the  way  of  claiming 
the  estate.  If  the  purchaser  under  a  deed  with  general  cove- 
nants of  warranty,  be  evicted  by  a  better  title,  it  is  not  in  the 
grantor's  power  afterwards  to  acquire  a  title  to  the  premises, 
and  compel  the  grantee  to  accept  the  same  against  his  will. 
Whether  the  grantee  has  the  election,  after  such  eviction,  to 
claim  such  acquired  title  by  estoppel,  the  court  in  the  case 
cited  avoid  determining.  But  if,  instead  of  claiming  the  land, 
the  purchaser  sues  upon  his  covenants,  and  recovers  damages 
for  a  breach  thereof,  he  would  be  estopped  thereby  from  claim- 
ing the  land  by  estoppel,  though  his  grantor  and  covenantor 
should  have  acquired  it.^    . 

39  a.  Nor  will  such  covenant  prevent  the  grantor  from  sub- 
sequently acquiring  a  title  to  the  granted  premises,  and  availing 
himself  of  it  against  his  own  grantee,  if  the  title  conveyed  by 
such  grant  was,  at  the  time,  a  good  one.  Thus,  where  the 
grantor  disseised  his  own  grantee,  and  held  adverse  possession 
for  twenty  years,  it  was  held,  that  he  was  not  estopped  by  his 
former  deed  and  covenant,  to  claim  title  to  the  premises  by  such 
disseisin.^ 

40.  So  the  effect  of  the  covenant  will  be  limited  in  its  extent 
by  the  premises  granted,  and  with  which  it  may  run ;  as  where 
the  grantor,  owning  one  undivided  sixth  part  of  certain  premi- 
ses, conveyed  all  his  estate  in  the  premises,  and  covenanted 
against  the  claims  of  all  persons  to  the  estate,  he  was  only 

1  Bnindred  v.  Walker,  1  Beaslej  (N.  J.),  140. 

s  Patterson  v.  Peaae,  5  Ohio,  190, 192;  Troll  v.  Eastman,  S  Met  121 ;  Wlieelock 
V.  Henshaw,  19  Pick.  841*,  2  Smith,  Lead.  Gas.,  5th  Am.  ed.  640. 

*  Blanchard  v.  Ellis,  1  Qraj,  195 ;  Porter  v.  Hill,  9  Mast.  34.  See  poet,  p.  veTS. 
See  Baxter  v.  Bradhurj,  20  Me.  260. 

^  Steams  v,  Hendersass,  9  Cash.  502 ;  Parker  v.  Propra.  of  Locks,  ftc  3  MeU 
102 ;  Smith  «.  Montes,  U  Texas,  24 ;  Tilton  v.  Emerj,  17  N.  H.  588. 
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estopped  as  to  his  sixth,  and  not  as  to  any  other  shares  which 
he  aflerwards  acquired.^    So  where  there  was  a  recital  of  an 
outstanding  mortgage  in  a  deed  of  the  premises,  with  covenants 
of  warranty,  it  was  held,  that  the  covenant  was  qualified  by 
such  recital.^    Upon  this  ground,  where  the  grant  is 
in  the  *form  of  a  release  and  quitclaim  of  all  the  [*476] 
grantor's  right,  claim,  or  title  to  the  land  described, 
with  a  covenant  of  warranty  against  all  persons  claiming  by 
or  under  him,  while  he  would  be  thereby  estopped  to  claim  any 
title  existing  in  him  at  the  time  of  makinjg  his  deed,  he  would 
not  be  as  to  any  after-acquired  title.'    The  reader  will  remark 
the  distinction  between  this  case  and  that  where  the  grantor 
conveys  the  land  or  estate  itself  without  limiting  his  conveyance 
to  such  right  as  he  has.     So  that  the  cases  cited  below  do  not 
conflict  with  the  doctrine  of  estoppel  stated  in  some  of  the 
former  cases,  that  a  man  may  not  aver  anything  contrary  to 
his  express  recitals  in  his  deed,  and  after  having  expressly 
conveyed  land  itself  to  which  he  has  no  title,  afterwards  avoid 
his  own  deed  by  claiming  the  laud  under  a  subsequently  ac- 
quired title.      So  where  one  who  took  by  devise  a  vested  re- 
mamder  in  a  certain  part  of  an  estate,  and  a  contingent 
remainder  in  another  part,  granted,  bargained,  and  sold  all  his 
right,  title,  and  interest  in  tlie  estate,  with  covenants  of  war- 
ranty, it  was  held  that  the  grant  was  answered  by  the  vested 
interest  he  had,  and  did  not  estop  him  from  claiming  that  part 
in  which  he  had  a  contingent  remainder,  which  subsequently 
became  vested  in  interest  and  possession.^ 

41.  It  is  upon  the  grounds  above  stated  that  it  has  been  held, 
that,  in  order  to  bar  a  party  by  his  covenant  of  warranty,  not 
only  must  the  deed  be  a  good  and  valid  deed  in  its  form  and 
mode  of  execution,^  but  it  must  convey  no  title  to  the  premises 

^  Wif^bt  V,  Shaw,  5  Cash.  56 ;  Trull  v,  Eastman,  S  Met  121,  123. 

*  Jackson  v.  Hoflfrnan,  9  Cow.  271. 

*  CoiDstock  p.  Smith,  13  Pick.  116,  119, 120;  Jackson  v.  Peek,  4  Wend.  300; 
JfJUer  F.  Ewing,  6  Cash.  34, 40 ;  Kinsman  v.  Ixwmis,  1 1  Ohio,  475 ;  Ham  v.  Ham, 
14  He.  351;  Coe  v.  Persons  Unknown,  43  Me.  432 ;  Pike  v.  Galvin,  29  Me.  1S3 ; 
Doaoe  o.  Wilcott,  5  Gray,  328,  333 ;  Harriman  v.  Gray,  49  Me.  538. 

*  Blanrhard  v.  Brooks,  12  Pick.  47,  66 ;  Wynn  o.  Harroan,  5  Gratt  157 ;  White 
*.  Broeaw,  14  Ohio  St.  344. 

'  Bj  the  term  *'  interest/'  as  above  nsed,  it  seems,  is  intended  a  voted  interest 
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nor  pass  anything  upon  which  the  warranty  can  operate,  for 
if  it  passes  a  title  or  interest,  the  covenant  does  not  operate  as 
an  estoppel,  even  though  it  cannot  operate  upon  the  interest 
to  the  full  extent  of  the  intention  of  the  parties.^  So 
[*477]  *where  A,  having  only  an  equitable  fee  in  land,  mort- 
gaged it  by  lease  and  release  to  B,  covenanting  that  he 
was  legally  or  equitably  seised,  and  reciting  that  he  was  legally 
or  equitably  entitled  to  the  premises,  and  the  legal  estate  was 
afterwards  conveyed  to  him,  and  by  him  was  sold  to  G,  it  was 
held,  that  he  was  not  estopped  to  set  up  his  after-acquired  legal 
estate,  either  by  his  covenant  or  Iiis  recital,  they  being  in  the 
alternative,  and  not  positive  aflSrmations  that  it  was  a  legal  in- 
terest to  which  he  was  entitled,  and  that  the  words  of  release 
in  his  deed  only  operated  to  pass  whatever  interest  he  had  in 
the  premises  at  the  time.^  And  where  the  grant  was  of  all  the 
grantor's  right,  title,  and  interest  in  certain  premises,  with  cov- 
enants that  neither  the  grantor  nor  any  person  claiming  under 
him  should  claim,  &c.,  there  was  held  to  be  a  qualified  warranty 
of  the  land  and  premises  conveyed.  The  warranty  was  coex- 
tensive with  the  estate  which  the  deed  purported  to  convey,  but 
as  that  did  not  purport  to  convey  any  interest  thereafter  to  be 
acquired,  it  did  not  affect  any  after-acquired  title.^ 

42.  But  where  one,  as  guardian,  conveyed  lands  and  entered 
into  covenants  of  warranty  as  to  the  title,  in  his  deed,  he  was 
held  to  be  thereby  estopped  from  setting  up  a  personal  claim  to 
the  same  land  under  his  own  title.^ 

43.  This  doctrine  of  estoppel  by  warranty  applies  to  cases  of 
conveyances  of  their  lands  by  married  women  joining  with  their 
husbands.  For  though  in  such  cases  the  wife  is  not  personally 
liable  upon  her  covenant,  she  and  those  claiming  under  her, 
are  estopped,  in  the  same  manner  as  if  she  were  a  feme  soU^ 

Blanchard  r.  Brooks,  12  Pick.  47 ;  2  Saund.  388  d ;  2  PresL  Abst  410 ;  Patterson 
V.  Pease,  5  Ohio,  190 ;  Kprcheval  v.  Triplett,  1  A.  K.  Manh.  493 ;  Doagal  o.  Fryer, 
3  Mo.  29. 

1  Lewis  v»  Baird,  3  McLean,  56,  78,  79 ;  4  Rent,  Com.  98 ;  Jackson  v.  Hoffinan, 
9  Cow.  271;  2  Prest  Abst.  216. 

>  Right  p.  Bucknell,  2  B.  &  Ad.  278. 

"  Miller  v.  Ewing,  6  Cash.  34,  40;  Doane  v.  V^lcatt,  5  Gray,  328,  333  ;  Ray- 
mond V.  Raymond,  10  Cush.  134;  Gee  v.  Moore,  14  Cal.  472;  Gibba  p.  Thayer,  6 
Cash.  32 ;  Newcomb  v.  Presbrey,  8  Met.  406. 

«  Heard  r'.  Hall,  16  Pick.  457. 
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against  setting  up  an  after-acquired  title  to  the  land  conveyed.^ 
But  the  extent  of  the  doctrine  of  estoppel,  as  applied  to  married 
women,  does  not  seem  to  be  very  well  defined.  That  the  doc- 
triue  of  estoppel  in  pais  does  not  apply  to  the  estates  of  married 
women,  is  expressly  affirmed  in  one  case.^  And  in  the  case 
cited  of  Jackson  v.  Yanderheyden,  the  court  say,  that  though  a 
deed  with  covenants  of  warranty  by  husband  and  wife  of  the 
wife's  land  would  convey  her  real  estate,  or  any  existing  or 
contingent  future  interest  in  it, ''  such  deed  cannot  operate  as 
an  estoppel  to  her  subsequently  acquired  interest  in  the  same 
land."  The  court,  in  Wight  v.  Shaw,^  refer  to  the  last-men- 
tioned case  with  apparent  approbation,  but  do  not  decide  the 
point,  nor  refer  to  the  case  cited  below  of  Nash  v.  Spofford, 
where  the  point  that,  by  joining  with  her  husband  in  a  deed 
with  covenants  of  warranty  she  did  estop  herself,  was  expressly 
decided,  and  where  the  cases  of  Fowler  v.  Shearer,  and  Golcord 
9.  Swan^  were  referred  to  as  sustaining  the  doctrine.  And  all 
the  cases  seem  to  agree  that  a  married  woman  would  not,  at 
common  law,  be  personally  liable  upon  covenants  contained  in 
the  deed  of  herself  and  husband.  The  case  of  Wadleigh  v. 
Glines  was  also  cited  in.  that  of  Nash  v,  Spofford,  and  this  again 
depended  upon  the  case  of  Jackson  v.  Yanderheyden,  and  goes  to 
sustain  the  doctrine  above  advanced,  that  though  a  married 
woman  is  not  bound  by  covenants  in  her  and  her  husband's 
deed  of  her  land,  it  would  estop  her  from  claiming  the  land  by 
any  title  she  had  at  the  making  of  the  deed,  but  not  against  a 
title  subsequently  acquired.^  In  a  later  case  in  Massachusetts, 
the  court  held  a  married  woman  who  conveyed  lands  held  under 
the  statute  to  her  sole  and  separate  use,  bound  by  her  cove- 
nants as  if  she  were  at  the  time  sole  and  unmarried.^  And 
upon  the  principle  of  estoppel  in  pais,  the  courts  in  Illinois  hold 

^  Hm  p.  West,  S  Ohio,  222;  Colcord  o.  Swan,  7  Mass.  291;  Nash  v.  Spoiibrd, 
10  Met  192;  contra,  Jackson  v.  Yanderheyden,  17  Johns.  167.  See  Morrison  v, 
WiisoD,  13  Cal.  494. 

'  Morrison  v.  Wilson,  stip.  See  also  Lowell  v.  Danieb,  2  Gray,  168-170 ;  ante, 
•459. 

*  Wight  V.  Shaw,  5  Cash.  67. 

*  Nash  V.  Spofford,  10  Met.  192;  Fowler  v.  Shearer,  7  Mass.  14;  Colcord  v. 
Swan,  tup, 

*  WadUigh  V.  Glines,  6  N.  H.  17. 

*  Basfbrd  v.  Pearson,  7  Allen,  505. 
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that  a  wife  may  be  estopped  to  claim  homestead  where  she  and 
her  husband  join  in  a  deed  of  the  premises,  and  then  abandon 
them.^  .  But  in  Iowa  and  Kentucky,  it  is  held  that  a  wife  join- 
ing with  her  husband  in  a  deed  of  warranty  does  not  estop  her 
to  claim  under  an  trfter-acquired  title.^  And  by  statute  in  In- 
diana, a  wife  is  not  bound  by  the  covenants  in  a  deed  made  by 
her  and  her  husband.^ 

44.  This  doctrine  of  estoppel  applies  also  to  leases  for  years, 

and,  it  would  seem,  with  greater  force,  if  possible,  than 
[*478]  to  deeds  *polL    Thus,  if  a  person  execute  an  indenture 

purporting  to  demise  land  for  a  term,  in  which  he  has 
no  estate  in  fact,  or  no  estate  by  a  good  legal  title,  and  the 
want  of  such  estate  does  not  appear  upon  the  instrument,  the 
lease  will  operate  upon  any  interest  which  he  may  afterwards 
acquire  in  the  same  land  during  the  continuance  of  the  term. 
But  it  is  requisite  that  it  should  be  an  indenture,  in  order  to 
bind  both  parties  and  make  the  estoppel  reciprocal,  while,  if 
any  valid  interest,  however  short  it  may  be  of  that  pretended, 
actually  passes  from  the  lessor  to  the  lessee,  the -lease  works  no 
estoppel  against  him.^ 

45.  The  case  put  by  Coke  is  this :  A,  tenant  for  life  of  6, 
makes  a  lease  for  twenty  years,  and  then  buys  the  reversion. 
B  then  dies.  A  may  enter  and  avoid  his  own  lease  by  virtue 
of  his  newly-^icquired  title.  But  had  he  had  no  title  when  he 
made  the  lease,  and  he  then  acquired  one,  he  could  not  have 
contradicted  his  own  lease  and  say  it  was  wholly  void.^ 

46.  Indeed,  the  proposition  is  laid  down  as  a  general  one,  ap- 
plicable alike  to  all  conveyances,  that  if  the  conveyance  be 

1  Brown  v.  Coon»  36  111.  243,  246. 

<  ChildB  V,  McChesney,  20  Iowa,  431;  Nannally  v.  White,  3  Met  (Ky.)  593. 

>  Baxter  v.  Bodkin,  25  Ind.  172. 

«  Shop.  Touch.  Preat.  ed.  53;  Bart  Real  Prop.  S  850;  Wms.  Real  Prop.  229, 
230;  Hermitage  v.  Tomkins,  1  Ld.  Raym.  729;  4  Kent,  Com.  261,  and  note; 
Jackson  r.  Bull,  1  Johns.  Cas.  90 ;  Co.  Lit  47  b;  2  Prest  Abst  410.  See  laeham 
V.  Morrice,  Cro.  Car.  109.  "Grant  and  demise,"  in  an  indentareof  lease,  are 
equivalent  to  covenants  of  warranty  and  of  quiet  enjoyment  Baraey  v.  Keith,  4 
Wend.  502. 

'  See  Wms.  Real  Prop.  330.  Equity  would,  in  the  case  supposed,  compel  die 
lessor  to  make  good  his  lease  as  a  contract  Co.  Lit  47  b,  note  307.  By  the  pur- 
chase of  the  land,  that  is  tamed  into  a  lease  in  interest,  which  before  was  merely  an 
estoppel 
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rightful,  and  such  as  derives  its  validity  from  the  statute  of 
uses,  it  passes  only  what  he  has  who  makes  it,  while  if  it  is 
wrongful,  as  by  feoffment,  fine,  and  the  like,  it  operates  to  bar 
the  estate  which  may  afterwards  be  in  the  one  making  it,^ 
though  it  would  seem  that  the  distinction  should  always  be 
observed  between  the  conveyance  of  a  particular  parcel  of  es- 
tate by  description,  and  of  the  right  or  title  that  the  grantor 
has  in  it. 

47.  On  the  other  hand,  a  man  by  accepting  a  lease  by  inden- 
ture from  a  stranger,  may  bind  himself  to  be  treated  as  the  les- 
sor's tenant,  and  to  pay  him  rent  during  the  term  pur- 
ported *to  be  granted  by  the  lease,  unless  he  may  have  [*479] 
been  induced  by  the  fraudulent  representation  to  accept 

the  lease.'  And  where  one  in  possession  of  land  covenanted 
with  A  B  to  purchase  it  of  him,  but  failed  to  do  so,  and  A  B 
brought  ejectment  for  the  land,  it  was  held  that  the  tenant  was 
estopped  by  his  covenant  to  set  up  an  outstanding  title  against 
the  claim  of  the  plaintiff.^ 

48.  When  it  is  inquired  how  far  estoppels  extend,  and  who 
are  bound  by  them,  it  will  be  found,  as  has  been  partially  an- 
ticipated, that,  in  the  first  place,  they  operate  neither  in  favor 
of  nor  against  strangers,  but  afiect  only  parties  and  privies  in 
blood,  in  estate,  or  in  law,  and  a  stranger  can  neither  take  ad- 
vantage of,  nor  be  bound  by,  an  estoppel,^  though  it  is  not 
always  easy  to  draw  the  line  between  privies  and  strangers. 
Accordingly,  where  one  who  had  been  disseised,  conveyed  the 
land  by  deed  to  a  stranger,  and  then  sued  his  disseisor  for  pos- 
session, it  was  held,  that  his  deed  to  a  stranger  did  not  estop 
him  from  maintaining  the  action.^  So  where  the  deed  to  the 
stranger  passed  nothing  for  want  of  proper  execution,  the  tenant, 
not  a  party  to  it,  cannot  avail  himself  of  it.^ 

1  aPrest.  Ab8t411. 

*  S  Prest.  Abet  210;  Aldenon  v.  Miller,  15  Gnct  279  (  Jackson  v.  Ajen,  U 
JohnfL  825. 

*  Jackson  o.  Ajtn,  14  Johns.  224 ;  Walker  v,  Sedgwick,  8  Cal.  403. 

*  Doe  9.  Errington,  6  Bing.  w.  c.  79 ;  Jackson  v.  Bnll,  1  Johns.  Cas.  90 ;  Jackson 
p.  Briockerhoff,  8  Johns.  Cas.  103 ;  HiUer  v.  Holman,  1  Grant's  Cas.  248 ;  Jackson 
V.  BrMllbnl,  4  Wend.  628 ;  Kimball  v.  Blaisdell,  5  N.  H.  535 ;  Snnderlin  v.  Stnithers, 
47  Penn.  8t  428. 

*  Wolcott  r.  Knight,  6  Mass.  418;  Jackson  v.  Brinckerhoff,  3  Johns.  Cas.  108. 

*  Patteiton  v.  Pease,  5  Ohk>,  190. 
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49.  But  a  person  in  possession,  sustaining  his  possession  by 
no  other  title  than  a  denial  that  a  former  owner  had  parted 
with  his  right,  is  not  a  stranger.  He  becomes  privy  in  estate 
to  him  whose  title  he  maintains,  and  is  concluded  by  what  de- 
stroys that  in  his  hands.  For  if  title  can  be  traced  by  B  to  A, 
and  B  can  fasten  upon  A  the  incapacity  of  asserting  his  right 
in  consequence  of  his  admission  that  he  has  conveyed  to  B,  it 
is  not  just  that  one  standing  on  A's  claim  only,  and  relying  on 
no  superior  right,  should  be  permitted  to  contest  the  existence 
of  a  fact  which  those  interested  have  settled.^ 

50.  So  where  one  conveys  lands  with  warranty,  but  without 
title,  and  afterwards  acquires  one,  his  first  deed  works  an  estop- 
pel, and  parses  an  estate  to  the  grantee,  the  instant  the 

[*480]  *grantor  acquires  his  title,  not  only  against  the  grantor 
and  those  claiming  under  him,  but  also  against  stran- 
gers who  come  in  after  the  deed  creating  the  estoppel.^  And 
such  title  would  enure  to  the  benefit  of  the  first  grantee  by 
estoppel,  to  the  exclusion  of  a  second  grantee,  to  whom  the 
grantor  shall  execute  a  deed  after  having  acquired  a  title,^ 
though  it  has  been  insisted  that  such  a  construction  does  vio- 
lence to  the  spirit  of  the  system  of  registration  of  deeds,  which 
ordinarily  requires,  that  in  taking  a  title,  one  should  only  go 
back  to  the  time  his  grantor  acquired  it,  and  to  see  that  no  tn- 
termediate  encumbrance  or  conveyance  shall  have  been  made  by 
him.^ 

51.  It  may,  accolrdingly,  be  stated  as  a  general  proposition, 
that  any  person  claiming  under  one  who  is  bound  by  an  estop- 
pel, is  himself  bound  by  the  same  estoppel.^  Thus,  in  the  case 
of  Wark  v,  Willard,  above  cited,  a  purchaser  from  one  who  had 
made  a  prior  deed  with  warranty,  of  land  to  which  he  after- 
wards had  acquired  a  title,  was  estopped  by  the  first  deed  as 

1  Kioflman  v,  Loomi^,  1 1  Ohio,  478 ;  Easter  v,  L.  M.  Railroad,  14  Ohio  St.  53,  54 ; 
Mone  p.  Aldrirh,  19  Pick.  449  ;  Whatman  v.  Gibson,  9  6im.  196. 
s  Somes  e.  Skinner,  3  Pick.  52,  6a 

*  White  V.  Fatten,  24  Pick.  384.  Bat  see  Chamberlain  «.  Meeder,  16  N.  H.  381, 
if  mortgaged  back  at  the  same  time  with  the  purchase,  the  mortgage  woold  take 
precedence  of  the  title  by  estoppel. 

«  Rawle,  Cot.,  3d  ed.  430. 

*  Phelps  V.  Blotbit,  2  Dev.  177.  See  Dooglass  v.  Sbott,  5  Ohio,  199 ;  Wark  v. 
Willard,  13  N.  H.  389;  Maple  v.  Knssart,  53  Penn.  St.  351. 
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well  as  his  grantor,  although  it  had  never  been  recorded,  pro- 
vided he  had  notice  of  its  existence  when  he  took  his  deed. 
Where  A,  by  a  deed  of  mortgage  with  warranty,  conveyed  his 
estate,  upon  which  there  was  an  outstanding  mortgage,  and  A 
purchased  this,  and  took  an  assignment  of  it  to  himself  in  his 
own  right,  it  was  held,  that  this  latter  mortgage  enured  to  the 
benefit  of  A*s  mortgagee  with  covenants.^  But  if,  after  having 
made  a  conveyance  with  warranty  without  having  title,  the  es* 
tate  comes  to  him  as  a  mere  conduit  in  passing  it  from  its 
owner  through  him  to  another  person,  it  does  not  enure  to  the 
benefit  of  his  original  grantee.^ 

52.  There  is  one  other  act  of  parties  which  may  operate  in 
the  nature  of  an  estoppel,  not  in  conveying  a  title  to  lands  from 
one  to  another,  but  in  quieting  titles  so  a^  to  estop  any  adverse 
claim,  and  that  is  by  arbitrament  and  award,  where  the  parties 
have  submitted  to  arbitrators  the  question  of  property  in  lands, 
and  an  award  upon  the  point  has  been  made  and  published. 
Such  award  is  conclusive  as  to  their  respec^^^ive  rights  of  prop- 
erty, even  though  the  submission  and  award  were  by  parol.^ 

53.  It  should  be  stated,  that  the  original  propriety  of  adopt- 
ing the  rule  as  one  of  law,  that  covenants  of  warranty 
contained  *in  deeds  of  conveyance,  should  operate  as  [*481] 
an  estoppel  to  bind  an  after-acquired  title,  where  the 
covenantor,  at  the  time  of  making  his.  deed,  had  none,  is  ex- 
amined  and  criticised  with  great  learning  and  ability  by  Mr. 
Hare,  in  the  American  edition  of  Smith's  Leading  Gases,  in 
which  he  remarks :  "  Notwithstanding  the  formidable  array  of 
authorities  which  support  this  view  of  the  question,  it  is  proper 
to  point  out  the  difficulties  with  which  it  is  attended,  and  its 
apparent  inconsistency  with  those  principles  of  the  common  law 
on  which  it  is  assumed  to  be  founded.  It  is  hardly  too  much 
to  say,  that  there  is  nothing  either  in  Rawlyns'  case,*  nor  in  any 

'  Kelley  t^.  Jenness,  50  Me.  455. 

'  Kelley  r.  JeAness,  sup, ;  Ronlet  v.  Otis,  2  N.  H.  167 ;  Marsh  v.  Rice,  1  N.  H. 
167. 

*  Doe  r.  ProBser,  3  East,  15 ;  Goodridge  v.  Dastin,  5  Met.  363,  367 ;  Trastoe  v. 
Tewre,  Cro.  Eliz.  223 ;  Baker  v.  Townsend,  7  Taant.  423 ;  Shelton  v,  Alcox,  1 1 
Cono.  240;  Bowen  v.  Cooper,  7  ViTatts,  311;  Sbepard  v.  Rjers,  15  Johns.  497; 
Carej  v.  Wilcox,  6  N.  H.  177 ;  Watson,  Arb.  38,  39 ;  2  Smith,  Lea^.  Cas.,  5th  Am. 
ed.  650. 

*  Rawlyns'  case,  4  Rep.  52. 
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other  of  the  earlier  or  more  recent  English  authorities,  to  jus- 
tify the  belief  that  warranty  is  the  sole  cause  of  estoppel  in  the 
conveyance  of  land,  or  even  that  the  one  can  arise  in  any  case 
out  of  the  other."  ^  And  the  court  of  Georgia,  following  the 
suggestions  of  the  above  annotator,  declare,  in  an  opinion  by 
Lumpkin,  J.  :  ^'  The  conclusion  of  the  whole  matter  is,  that 
where  lands  are  sold  by  any  of  the  modem  conveyances,  iu 
which  the  grantor  had  nothing  at  the  period  of  ezQCuting  the 
deed,  the  title  which  he  may  subsequently  acquire,  does  not 
pass  to  the  grantee  by  estoppel,  nor  entitle  him  to  recover 
in  ejectment  brought  against  a  stranger ;  that  a  conveyance 
made  under  such  circumstances,  does  not  debar  the  warrantor 
or  his  heirs  from  recovering  under  any  right  or  title  not  vested 
ill  the  grantor  at  the  time  of  making  the  conveyance  ;  that  the 
doctrine  of  estoppel  in  deeds  cannot  be  based  upon  that  of  war- 
ranty."* In  the  very  work  cited  by  the  court  of  Georgia,  it 
seems  to  be  conceded,  that  this  rule,  which  the  writer  contro- 
verts, is  the  settled  rule  of  the  American  law,  as  generally 
adopted,  and  as  it  should  be  the  object  of  a  work  like  the 
present  to  state  the  law  as  it  is,  rather  than  to  discuss  in  the 
abstract  what  it  ought  to  be,  the  principle  contained  in  the 
cases  cited,  and  in  many  others  that  might  be  referred  to,  is 
treated  as  the  existing  rule  of  law,  notwithstanding  the  sum- 
mary reversal  which  it  has  met  with  in  the  above  ruling,  in 

• 

Way  V.  Arnold. 

*  S  Smith,  Lead.  Cas.,  5th  Am.  ed.  6S6.       ^  Way  v.  Arnold,  18  Qa.  192, 193. 
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•SECTION    VII.  [♦482] 

POSSESSION  AND  LIMITATION. 

1.  PossesrioQ  98  eyideoce  of  title. 

5.  How  poMMUon  becomes  an  absolnte  title, 
t,  4.  Native  and  character  of  seisin. 

6.  Who  is  in  law  a  disseisor. 

^  When  one  may  be  a  disseisor  by  election. 

T.  How  far  seisin  and  possession  are  identical. 

8.  When  seisin  follows  possession. 

9.  Of  seisin,  whether  in  deed  or  in  law. 
10.  Disseisin  defined,  and  its  effect  on  title. 
IL  Intent  essential  to  constitute  a  disseisin. 
12.  Seisin  may  be  regained  by  re-entry. 

18.  Effect  of  "  descent  cast,"  npon  regaining  seisin. 

14.  Effect  npon  seisin,  of  the  disseisor's  abandoning  posaeMion. 

16.  Taylor  «.  Horde,  —  the  questions  therein  involTed. 

16.  Effect  of  deeds  recorded  in  passing  seisin. 

17.  What  entry  and  possession  will  give  a  title. 

18.  Title  gained  by  possession  always  a  fee. 

19.  Requisites  of  possession  to  give  a  title. 
19  a.  Same  subject. 

50.  Possession  must  be  actual  with  Intent  to  gain  title. 

51.  The  possession  must  be  continued. 

55.  It  must  be  visible,  notorious,  distinct,  and  definite. 
S8.  It  must  be  hostile  or  adverse. 

S4.  Possession  by  one  of  two  owners,  presumed  not  to  be  adyerse. 

56.  When  possession  rightfully  taken  may  become  adverse. 
S6.  Cases  illustrative  of  such  possession  as  gives  title. 

97.  Seisin  once  gained,  presumed  to  continue. 

S8.  When  possession  of  successive  holders  gained  by  disseisin  may  be  united. 

99.  The  one  in  possession  may  convey  land  by  deed  with  covenants,  &c. 

80.  Disseisin  of  a  particular  tenant,  does  not  affect  reversioner. 

81,  89.  Cases  illustrating  what  would  be  open  exclusive  possession. 

88.  ¥niat  acts  on  land  constitute  a  disseisin  in  themselves. 

84.  How  far  disseisin  by  erecting  buildings  extends. 

85.  Disseisin  limited  to  actual  ouster  and  possession. 

86.  How  far  entry  under  a  deed  defines  the  limits  of  a  disseisin. 

87.  How  far  the  limits  of  one  disseisor  affected  by  possession  of  another. 

88.  Upon  what  ground  the  law  protects  title  by  disseisin. 

89.  Rule  where  the  act  of  disseishi  is  equivooaL 
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40.  Here  poesession  does  >iot  giye  title. 

41.  Limitation  not  applicftble  against  the  State. 

41.  PoeseMion  to  give  tjtte,  mast  not  be  opposed  bj  owner. 

48.  Effect  of  adverse  occnpation,  where  no  actoal  ooster. 

44.  Effect  of  ooe^patioo  as  pnrohaser,  without  deed- 

46.  Effect  of  such  occupation  after  partition  made. 

46.  Effect  on  title  of  occupation  by  eettui  que  tnuL 
46  a.  Limitation  as  affecting  trusts. 

47.  Possession  by  purchaser  without  deed,  when  a  presumptiye  title. 

48.  Effect  of  adverse  possession  to  establish  an  absolute  title. 

49.  Local  statutes  of  limitation. 

50.  Limitation  as  affected  t^  personal  disabilitiee. 

1.  Possession  as  an  element  of  title  has  already  been  men- 
tioned. As  theoretically  constituting  the  ori^n  of  title  in  a 
primitive  state  of  society,  and  as  serving  a  no  less  important 
agency  in  the  evidence  it  affords  in  establishing  title  under  the 
more  complex  and  arbitrary  rules  of  property  in  its  advanced 
stages  in  organized  States,  it  now  becomes  proper  to  consider 
the  subject ;  although  it  is  not  proposed  to  enter  into  any  dis- 
cussion of  the  grounds  upon  which  the  theory  of  individual 
property  in  the  general  heritage  of  the  earth,  can  be  main- 
tained. It  is  sufficient  to  state,  that  whoever  is  in  possession 
of  real  property,  is  so  far  regarded  by  law  as  the  owner  there- 
of, that  no  one  can  lawfully  dispossess  him  of  the  same,  with- 
out showing  some  well-founded  title  of  a  higher  and  better 
character  than  such  possession  itself  furnishes.^ 

2.  It  may  be  further  remarked,  that  possession,  however 
naked,  may  become  an  absolute  title,  or  conclusive  evid^ice  of 
a  title,  xmder  the  operation  of  that  policy  of  the  law  which, 
for  the  peace  of  the  community,  does  not  allow  a  possession  to 
be  questioned,  after  it  shall  have  been  enjoyed  for  such  a 
length  of  time  as  renders  it  unreasonable,  in  the  eye  of  the 
law,  to  require  evidence,  aliunde^  that  it  was  holden  under  a 
right  of  ownership  derived  from  some  other  sufficient  and 
legitimate  source.  What  this  time  shall  be,  is  regulated  by 
rules  prescribed  by  statute,  varying  according  to  tiie  judgment 
of  each  particular  State,  expressed  through  its  legislation. 
But,  as  will  more  fully  appear  in  the  sequel,  in  order  that  a 
possession  of  lands  should  have  the  effect  which  is  above  sug- 

1  8  Sharsw.  Bl.  Com.  196  and  note ;  Wood,  Civil  Law,  78, 1S6. 
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gested,  it  must  be  maintained  during  the  requisite  period  of 
time,  as  a  right  resulting  from  an  exclusive  property  in,  and 
dominion  over,  the  estote,  and  not  subordinate  to  the 
will  of  any  other  person.  *Such  a  possession  as  this  [*483] 
would  answer  to  the  common-law  notion  of  seisin,  and 
is  of  even  broader  signii&oance,  since  it  implies  the  seisin  of  an 
estate  in  fee^imple,  while,  at  common  law,  seisin  may  be  predi- 
cated of  any  freehold  estate,  whether  of  inheritance  or  not. 
As  the  instances  of  acquiring  title  by  possession  to  vacant  or 
derelict  lands  are  too  rare  to  be  taken  into  account  in  treating 
of  law  as  an  existing  institution,  it  seems  the  readiest  way  to 
arrive  at  the  rules  which  govern  the  ownership  of  estates,  as 
affected  by  possession,  to  consider  the  subject,  —  first,  under 
the  head  of  seisin  and  disseisin ;  second,  as  to  the  effect  of 
lapse  of  time  in  perfecting  a  title  begun  by  that  tortious  act  to 
which  the  feudal  and  common  law  give  the  name  of  disseisin ; 
and  third,  in  view  of  the  cases  where,  by  analogy,  a  possession 
under  a  claim  of  ownership  has  been  held  to  confer  a  title, 
though  not  originally  gained  by  any  tortious  dispossession  of 
anothw. 

8.  It  was  attempted,  in  a  former  part  of  this  work,  to  define 
m  what  seisin,  at  common  law,  consisted,  and  how  it  might  be  . 
acquired  and  lost,  and  it  is  not  intended  to  repeat  what  was 
there  said.^ 

4.  It  may  be  well  to  bear  in  mind  that  there  can  be  but  one 
aetaal  seisin  of  an  estate.  It  may  be  held  by  several  persons  at 
the  same  time,  but  it  is  still  in  itself  one  and  indivisible.  Two 
persons  cannot  be  actually  seised  of  the  same  land,  claiming  it 
by  title  adverse  to  each  other.  So  there  may  be  what  answers 
to  actual  seisin  when  used  in  respect  to  expectant  estates  like 
reversions,  dependent  upon  estates  to  which  the  immediate,  ac- 
tual seisin  is  united.  But  that  is  not  the  seisin  which  grows 
out  of  the  possession  of  land,  and  constitutes  him  in  whom  it  is 
vested  the  recognized  tenant  of  the  freehold,  within  the  mean- 
ing and  theory  of  the  feudal  and  common  law.^ 

5.  Now  if  any  one  usurps  this  right  of  seisin  and  possession, 
and  exercises  the  powers  and  privileges  of  such  tenant  of  the  free- 

^  Vol  1,  pp.  *a2-«S9 ;  Laogdon  v.  Potter,  S  Mms.  SIS. 

'  Cool  INg.  Setsio,  A.  1,  A.  2;  ConieU  v.  Jaekson,  8  Cnth.  SOS. 
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hold,  and  thereby  keeps  out  or  displaces  him  to  whom  these 
rightfully  belong,  he  is,  in  the  eye  of  the  law,  a  disseisor.    And 
an  infant  may  be  a  disseisor  by  entering  and  holding 
[*484]  possession.^    Of  *course,  to  complete  the  disseisin,  that 
is,  to  divest  the  seisin  from  the  one  and  invest  the 
other  with  it,  there  was  originally  required  to  be  such  a  recog- 
nition of  the  disseisor  by  the  lord  under  whom  he  claimed  to  hold, 
and  by  the  other  tenants,  as  constituted  him  one  of  the  parti 
curiiB  of  the  lord's  court,  thus  rendering  an  actual  disseisin  a 
complex  operation,  involving  something  more  than  the  mere 
tortious  act  of  entry  by  one  upon  another's  possession,  where- 
by the  latter  was  deprived  of  that  which  he  had  hitherto  en- 
joyed ;  though  it  will  not  be  attempted  to  show  precisely  how 
this  was  accomplished.'    Though  there  are  no  such  tests,  at  the 
present  day,  to  determine  whether  a  tenant  has  been  disseised 
or  not,  as  might  have  been  applied  while  the  feudal  organization 
of  manors,  with  their  incidents,  continued  in  force,  yet  the  same 
general  notion  is  associated  with  an  actual  disseisin,  as  pre- 
vailed under  the  feudal  regime,  that,  as  to  all  persons  except 
him  whose  seisin  has  been  wrongfully  divested,  the  tenant  is  to 
be  deemed  the  owner  of  the  inheritance.    And  this  is  further 
sustained  by  the  course  of  modem  legislation,  which  forbids 
any  one  to  question  this  ownership  after  a  prescribed  period  of 
acquiescence.^ 

6.  It  should,  however,  be  constantly  borne  in  mind,  that 
though,  for  purposes  of  remedy,  if  the  dominion  over,  and  firee 
enjoyment  of,  the  real  property  of  any  one  is  wrongfully  inter- 
fered with  or  disturbed,  he  may,  at  his  election,  often  treat  the 
wrongdoer  as  a  disseisor,  although  not  himself  actually  ousted 
or  dispossessed,^  yet,  that  the  act  which  makes  one  a  disseisor 
by  election  is  not  an  actual  disseisin,  such  as  will,  under  the 
effect  of  the  statute  of  limitations,  ripen  into  an  indefeasible 

1  Lackman  v.  Wood,  25  Cal.  151. 

3  Co.  Lit  266  b,  BoUer's  note,  217 ;  2  Pmt  Alwt  284 ;  Com.  Dig.  Seisin.  F.  I : 
Ang.  Lim.)  2d  ed.  405. 

*  Lund  o.  Parker,  8  N.  H.  49 ;  Newhall  v.  Wheeler,  7  Biaas.  189;  Slater  v.  Bsw- 
ion,  6  Met.  439,  443 ;  Coburn  v.  Hollis,  3  Met  125,  128. 

*  Smith  o.  Bards,  6  Johns.  215 ;  2  Prest  Abst.  287 ;  Steams,  Real  Act.  14  ;  a 
Salliy.  Lect  157  ;  Taylor  v.  Horde,  1  Barr.  60 ;  Presoott  v.  Nerers,  4  Mason,  329 ; 
Prop,  of  No.  6  0.  M'Farland,  12  Mass.  327. 
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tide  to  land.^  But  if  the  disseisee  by  election  seeks  to  recover 
a  judgment  for  title  and  possession  against  him  whom  he  sues 
as  a  disseisor,  he  must  abandon  possession  of  the  premises 
while  the  action  is  pending,  otherwise,  the  tenant  may  plead 
that  the  plaintiff  has  entered  and  disseised  him,  and  thus 
abate  the  process.' 

7.  Several  of  the  points  incidentallj  suggested  in 
what  has  *been  said  above,  will  be  found  to  be  fully  [*485] 
sustained  by  Wilde,  J.,  in  the  case  of  Slater  t^.  Rawson, 
where  there  was  an  entry  upon  and  claim  to  land  by  one  party, 
but,  being  woodland,  and  uninclosed,  the  true  owner  was  held 
not  to  be  thereby  in  any  manner  dispossessed,  the  court  say- 
ing: '^  It  is  true  that  two  adverse  parties  cannot  both  be  seised 
of  the  same  land  at  the  same  time.    But  if  A  enters  on  the 
land  of  B,  without  ousting  him,  or  doing  some  act  equivalent 
to  an  ouster,  he  will  not  thereby  acquire  a  seisin  as  against  B, 
unless  B  elects  to  consider  himself  disseised,  but  A's  possession 
would  constitute  a  legal  seisin  against  any  one  who  might  en- 
ter upon  him  and  oust  him  without  right."    ^^  According  to 
modem  authorities  there  seems  to  be  no  legal  difference  be- 
tween the  words  seisin  and  possession^  although  there  is  a  dif- 
ference between  the  words  disseisin  and  dispossession^  the  for- 
mer meaning  an  estate  gained  by  wrong  and  injury,  whereas 
the  latter  may  be  by  right  or  by  wrong,  the  former  denoting  an 
ouster  of  the  disseisee  or  some  act  equivalent  to  it,  whereas  by 
the  latter  no  such  act  is  implied."    And  in  the  language  of 
the  court  in   Mississippi:- "Disseisin  and  ouster  mean  very 
much  the  same  thing  as  adverse  possession."  ^ 

8.  It  is  accordingly  held,  that  where  two  persons  are  in  pos- 
session at  the  same  time,  under  different  claims  of  right,  he  has 
the  seisin  in  whom  is  the  true  title.  Both  cannot  be  seised, 
and  the  seisin,  consequently,  follows  the  title.^    If  there  is  a 

1  4  Kent,  Com.  4S5  ;  Doe  v.  HaU,  8  D.  &  B.  SS. 

'  Mnnroe  v.  Ward,  4  AUen,  150 ;  Bams  v.  Lynde,  6  AUen,  312 ;  Steams,  Beal 
Act  216. 

'  Slater  v,  Bawfon,  6  Met  439,  444.  See  Smith  v.  Bortis,  6  Johns.  216,  217  ; 
Ang.  Lim.,  2d  ed.  410 ;  Magee  v.  Magee,  37  Miss.  151.  For  a  foil  discussion  of 
Poatatkm,  as  held  ander  the  ciTU  law  and  treated  of  hy  Bracton,  see  Gilterbock's 
Bracttni,  bj  Ck>ze,  pt  2,  cb.  zi. 

*  Banr  v.  Grata,  4  Wheat  213;   Smith  v,  Bnrtis,  6  Johns.  21S;   Codman  «. 
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mixed  possession,  but  neither  can  show  a  better  title,  neither 
can  bring  trespass  against  the  other.^  But  where  there  is  no 
adverse  holding,  the  possession  follows  the  property  in  the 
land,  and  is  in  him  who  has  the  title.' 

9.  There  is  a  seisin  in  deed  and  a  seisin  in  law,  and  the  dif- 
ference between  the  two  is,  that  in  one  case  an  actual  possession 
has  been  taken,  and  the  other  there  is  a  right  like  that  of  an 
heir  upon  descent  from  his  ancestor,  while  the  possession  is 
vacant,  before  he  has  made  an  actual  entry.'  There  is  also  a 
eonttructive  possession  without  being  a  possession  in  foci.  As 
where  one,  under  a  title  deed  describing  a  parcel  by  metes  and 
bounds,  enters  upon  the  premises,  claiming  to  hold  the  same 
under  his  deed,  he  is  constructively  in  possession  of  all  that  is 
included  in  his  deed,  though  he  actually  occupies  but  a  part, 
nor  can  he  be  disseised  except  by  an  actual  entry  and  occu- 
pancy by  another,  and  only  to  the  extent  of  such  occupancy. 
Two  persons  cannot  be  in  adverse,  constructive,  possession  of 
the  same  land  at  the  same  time.^ 

10.  ^^  Disseisin,''  in  the  language  of  Mr.  Prest(m,  ^^  is  the 
privation  of  seisin.    It  takes  the  seisin  or  estate  from  one  man 

and  places  it  in  another.  It  is  an  ouster  of  the  rightfol 
[M86]  owner  *of  the  seisin.  It  is  the  conmiencement  of  a  new 

title,  producing  that  change  by  which  the  estate  is 
taken  from  the  rightful  owner  and  placed  in  the  wrongdoer. 
Inunediately  after  a  disseisin,  the  person  by  whom  the  disseisin 
is  conunitted,  has  the  seisin  or  estate,  and  the  peraon  on  whom 
this  injury  is  committed  has  merely  the  right  or  title  of  entry." 
^'  As  soon  as  a  disseisin  is  committed,  the  title  consists  of  two 
divisions ;  first,  the  title  under  the  estate  or  seisin,  and  second- 
ly, the  title  under  the  former  ownership/'^ 

11.  But  to  constitute  an  actual  disseisin  there  must  not  only 
be  an  unlawful  entry  upon  lands,  or,  in  technical  words,  an 

Winslow,  10  Mass.  146,  151 ;  3  Preet.  Abst  9S6,  290;  Kent^  Com.  4SS;  AaoiiT- 
moos,  1  Sftlk.  246;  Den  v,  Hant,  Spenc  491;  Stevens  v.  Holiister,  IS  Venii.  294; 
Ang.  Lim.,  Sd  ed.  442 ;  Whittington  v.  Wright,  9  Oa.  23 ;  Brimmer  v.  Long  Wbar^ 
5  Pick.  131. 

1  Tappan  v.  Bnrnham,  S  Allen,  70 ;  Barnstable  v.  Tbacher,  3  Met.  299. 

s  Holiey  o.  Hawlej,  89  Verm.  581. 

*  Co.  Lit.  153;  2  Prest.  Abst.  282. 

«  Hodges  V.  Eddj,  88  Verm.  844, 345.  *  2  Prort.  Abat  184. 
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entry  not  congeabUy  but  it  must  be  made  with  an  intention  to 
dispossess  the  owner,  as  the  act  otherwise  would  be  a  mere 
trespass.^  Where  a  party  claims  by  a  disseisin,  ripened  into  a 
good  title  by  lapse  of  time,  as  against  the  legal  owner,  he  must 
show  an  actual,  open,  exclusive,  adverse  possession  of  the  land.' 
And  all  these  elements  are  essential  to  be  proved.  Strictly 
speaking,  the  consent  of  the  legal  owner  to  an  act  of  disseisin, 
is  a  contradiction  in  terms.  Disseisin,  like  trespass,  is  a  tor- 
tious act,  adverse  in  its  nature,  and  in  derogation  of  the  right 
of  the  true  owner.' 

12.  So  a  seisin  once  lost  by  disseisin  may  be  regained  by  a 
re-entry  by  the  disseisee  upon  the  land,  without  turning  the 
person,  in  the  actual  seisin,  out  of  possession.    But  the  entry, 
in  such  case,  to  have  this  effect,  must  be  of  such  a  character  and 
aceompanied  by  such  notice  as  clearly  to  indicate  to  the  one  in 
possession  that  his  possession  is  invalid,  and  his  right  to  the 
same  challenged.  A  casual  entiy  would  not  be  sufficient.^    In 
other  words,  the  re-entry,  in  order  to  regain  a  seisin,  must  be 
done  with  that  intent,  and  must  be  made  upon  some  part  of 
the  land.^    It  is  enough,  however,  that  the  owner  goes  upon 
the  land  with  the  intent  thereby  to  regain  his  seisin.    No 
formal  declaration  need  be  made  upon  the  land,  and  a  seisin 
thus  gained,  authorizes  the  owner  of  the  land  to  convey  a  good 
title  to  it,  though  till  this  re-entry,  he  had  been  disseised.^ 
And  if  the  owner  is  again  denied  the  occupation  by  the  person 
in  possession,  it  will  be  a  re-disseisin.^   As  affecting  the  question 
of  title,  however,  these  principles  ture  chiefly  important  in  de- 
termining whether  a  title  has  been  gained  by  adverse  enjoyment 
lor  the  requisite  period  since  the  time  when'  the  actual  seisin 
was  gained  by  the  one  and  lost  by  the  other. 

IS.  But  so  important  was  the  effect  of  seisin  deemed  at  com- 

1  Smith  V.  Baitis,  6  Johns.  218 ;  4  Kent,  Com.  48S;  Bradstreet  v.  Huntington, 
5  Plet.  439;  Ewhig  v,  Burnet,  11  Pet  41 ;  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  519, 
A.  661;  CUrke  v.  McCluie,  10  Gratt.  305 ;  Ang.  Lim.,  2d  ed. 408 ;  Wiggins  v.  Hoi- 
167,11  Ind.  2. 

*  Snoddj  V.  Kreutch,  3  Head.  304 ;  Gordon  v.  Sixer,  89  Miw.  820. 

•  Per  Bigdow,  J.,  Cook  v.  Bahcock,  11  Cnsh.  209,  210. 

«  CHmra  v.  Richardgon,  46  Penn.  S^  390 ;  Burrows  v.  Gallnp,  32  Conn.  499. 

*  Feftbodj  V.  Hewett,  52  Me.  46. 

•  Brickett  V.  Spoflbrd,  14  Gray,  514. 
'  S  Fk«flt  Abat  292. 
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mon  law,  as  evidence  of  title,  that  if  one  died  actually  seised, 
his  seisin  was  at  once  cast  upon  his  heir ;  and,  though  the  an- 
cestor had  acquired  it  by  disseisin,  the  right  of  the  disseisee  to 
regain  the  seisin  by  an  entry  was  lost,  and  he  was  driven  to 
prove  his  title  in  an  action  at  law  for  the  recovery  of  his  land, 
whereby  alone  he  could  rebut  the  presumption  that  the  seisin 

in  the  heir  was  lawful ;  ^  though  this  effect  of  a 
[*487]  *"  descent  cast"  ia  "tolling  the  entry,"  as  it  was 

called,  is  pretty  generally,  if  not  universally,  abrogated 
in  this  country,  and  was  so  far  changed  by  the  82  Hen.  YIII. 
ch.  33,  that  no  descent  cast  would  bar  a  right  of  entry  for  regain- 
ing seisin  by  a  disseisee,  unless  the  ancestor  should  have  been  in 
possession  of  the  lands  in  question  for  the  space  of  five  years 
next  after  making  disseisin  thereof. 

14.  An  abandonment  by  a  disseisor  of  his  possession  of  the 
estate  operates  a  restoration  of  the  seisin  to  the  true  owner,^ 
unless  the  one  who  thus  abandons  is  a  joint  disseisor,  in  which 
case  the  other  disseisor  becomes  sole  seised.^ 

15.  Before  proceeding  to  examine  more  in  detail  what  con- 
stitutes such  a  possession  as  will  avail  as  conclusive  evidence  of 
title,  it  seems  proper  to  refer,  for  a  moment,  to  a  controversy 
which  was  carried  on  in  England  for  many  years,  and  till  a  re- 
cent i)eriod,  growing  out  of  an  opinion  expressed  by  Lord 
Mansfield  in  the  case  of  Taylor  t;.  Horde,  as  to  the  effect  of  a 
feoffment  made  by  a  tenant  for  life  or  years,  upon  the  right  of 
the  lessor.     It  was  the  theory  of  the  old  common  law,  that  if 
one  in  possession  of  land  mdde  a  feoffment  thereof,  it  operated 
upon  the  seisin,  divesting  it  from  him  in  whom  it  had  been, 
and  vesting  it  in  the  feoffee,  and,  of  course,  working  an  actual 
disseisin  of  the  lessor.     Lord  Mansfield,  on  the  contrary,  held 
that  it  did  not  so  operate  except  at  the  election  of  the  lessor. 
The  doctrine  was  controverted  by  Mr.  Preston  with  no  little 
tartness  of  spirit,  and  by  Mr.  Butler  with  quite  as  much  ability. 
But  it  is  now  the  doctrine  of  Westminster  Hall,  and  the  courts 

1  Co.  Lit.  288  a;  Smith  v.  Bnrtis,  6  Johns.  217. 

>  Melvin  v.  Fropn.  Jjocks  and  Canals,  5  Met.  15,  32 ;  Potts  v.  Gflbert,  3  Wash. 
C.  C.  475 ;  Sawyer  v,  Kendall,  10  Cnsh.'241,  245;  Cleveland  v.  Jones,  3  Strobh. 
479,  n. 

s  Allen  V.  Holton,  20  Pick,  458;  Ang.  Lim.,  2d  ed.  446. 
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of  our  own  countrj.^    Indeed,  feoffinent  with  livery  of  seisin  is 
believed  to  be  practically  unknown  in  this  country. 

16.  But  a  deed  duly  executed,  delivered,  and  recorded,  will, 
it  is  believed,  in  all  the  States,  actually  pass  the  seisin  of  the 
grantor  of  the  estate  thereby  conveyed,  unless  himself  disseised, 
without  any  formal  entry,  either  by  force  of  the  express  provis- 
ions of  statutes,  or  of  the  doctrine  of  uses  which  prevails  in 
most  of  the  States  to  a  greater  or  less  extent,  as  will  be  shown 
hereafter,  when  treating  of  titles  by  deed.^    A  recorded 

deed,  however,  does  not  ^disseise  the  owner  of  the  [*488] 
laud,  unless  the  grantor  occupies  some  part  of  the 
premises.^ 

17.  As  the  title  now  under  consideration  is  the  result  of  pos- 
session sufficiently  long  continued,  it  becomes  proper  to  ex- 
amine, in  the  next  place,  in  the  light  of  these  general  hints 
upon  the  doctrine  of  disseisin,  the  nature  and  character  of  the 
possession  that  will  serve  to  establish  a  valid  title. 

It  is  said  by  Mr.  Smith,  in  his  comments  upon  Taylor  t^. 
Horde,  that  ^'  the  doctrine  of  adverse  possession,  until  lately, 
constituted  and  perhaps  still  constitutes  one  of  the  least  settled, 
although  most  important  heads  of  the  English  law."  ^  Tlie 
difference  between  an  actual  disseisin  and  one  by  election  was 
very  strongly  marked.  In  case  of  the  former,  the  owner  could 
no  longer  convey  his  lands,  since  all  he  had  left  was  a  right  of 
entry,  which  the  policy  of  the  law  against  maintenance  would 
not  allow  him  to  part  with  to  another.  Therefore,  the  statute 
of  limitations  of  21  Jac.  I.  ch.  16;  applied  only  to  cases  where 
one  had  been  actually  put  out  of  his  tenancy,  and  not  to  those 
where  the  owner  elected  to  consider  himself  disseised.^  It  be- 
came therefore  necessary,  in  order  to  determine  whether  the 

1  Tajlor  V.  Horde,  1  Barr.  60;  2  Prest  Abst  279,  390,  401;  4  Kent,  Com. 
4S4-489 ;  Aug.  Lim.,  2d  ed.  407  ;  Co.  Lit.  Butler's  note,  285 ;  Miller  v.  Miller, 
MeigB,  493. 

*  WeUs  V.  Prince,  4  Mass.  64,  68 ;  Barr  v.  Gratz,  4  Wheat.  213 ;  Green  v.  Liter, 
S  Cnmch,  229 ;  4  Dane,  Abr.  85 ;  Caldwell  v.  Falton,  31  Penn.  St.  475 ;  Matthews 
t.  Ward,  10  Gai  &  J.  443;  Higbee  v.  Rice,  5  Mass.  344;  Effinger  v.  Lewis,  32 
Peon.  St.  367 ;  Breckenridge  v.  Orrosby,  1  J.  J.  Marsh.  244.  So  in  New  Brans- 
wick.    Wortman  v.  Ayles,  1  Hannay,  65 ;  Wyman  v.  Brown,  50  Me.  160. 

'  Patnam  School  v.  Fisher,  38  Me.  324. 

*  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  529. 

*  2  Smith,  Lead.  Ca«.,  5th  Am.  ed.  530. 
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doimaiit  had  bein  out  of  possession  of  the  estate  so  as  to  have 
left  in  him  only  a  right  of  entry,  to  ascertain  in  what  character 
the  person  who  was  actually  in  possession  held  the  same,  and 
to  that  end,  the  courts  looked  at  his  conduct  while  he  had  been 
in  possession.^ 

18.  But  before  entering  upon  the  examination  of  what  must 
be  the  character  of  a  possession  in  order  that  it  may  work  a 
disseisin,  and  lay  the  foundation  of  a  title  to  become  complete 
under  the  statute  of  limitations,  it  should  be  clearly  under- 
stood that  the  estate  thereby  acquired  is,  and  must  be,  if  any* 
thing,  a  fee.  The  man  who  has,  and  claims  the  seisin  o(  lands, 
not  subordinate,  but  adverse  to  the  rights  of  all  other  persons, 

has  thereby  the  fee,  of  which  he  can  only  be  diveated 
[*489]  by  the  entry  *of  a  claimant  with  a  better  right,  or  by 

act  of  the  law,  and  both  of  these  are  barred  by  hia 
being  sufifered  to  hold  such  seisin  for  the  period  prescribed  by 
the  statute  of  limitations.'  But  whether  the  estate  which  two 
joint  disseisors  gain  by  their  possession  is  that  of  joint-tenants 
or  tenants  in  common,  does  not  seem  to  be  well  settled.^ 

19.  The  language  upon  the  subject  of  the  statute  of  limita- 
tions, of  the  American  annotator  upon  the  work  of  Mr.  Smith, 
is :  ^^  The  proper  and  mere  operation  of  the  statute  of  limita- 
tions, probably  in  all  the  States,  is  the  creation  of  a  positive  bar 
to  the  assertion  and  vindication  of  an  admitted  and  complete 
title."  ^  '^  The  nature  of  that  adverse  possession  which  is  r^ 
quired  to  constitute  a  bar  to  the  assertion  of  a  legal  title  by  the 
owner  of  it,  or  by  one  against  whom  the  adverse  occupant 
brings  ejectment,"  —  ^^  must  be  an  actucdj  viMUy  notariou$,  du- 
tinctj  and  hostile  possession."'^  Passing  over  land  therefore, 
lying  open  and  unenclosed  in  the  same  manner  as  others,  hav- 
ing occasion  to  pass  there  for  convenience,  though  continued 

^  S  Smith,  Lead.  Cm.,  5th  Am.  ed.  530,  531. 

*  2  Prest.  Abst.  293 ;  Co.  Lit  271  a ;  Ang.  Lim.,  2d  ed.  896 ;  M'CaU  v.  Nedj,  S 
Watts,  71;  Wheeler  v.  Bates,  1  Fost.  460. 

»  Fowler  v.  Thayer,  4  Cosh.  111. 
^  Ang.  Lim.,  2d  ed.  397. 

*  Hawk  V.  Senseman,  6  S.  ft  R.  21,  by  Duncan,  J, ;  2  Smith,  Lead.  Cas.,  5th  Am. 
ed.  560,  561;  Calhoan  v.  Cook,  9  Penn.  St.  226;  Melvin  o.  Proprs.  Locks  and 
Canals,  5  Met.  15,  33;  Tnmej  v.  Chamberlain,  15  Dl.  271;  Armstrong  v.  Ristean» 
5  Md.  256;  Ang.  Lim.,  2d  ed.  410-412,  416;  2  Greenl.  Et.  S  557;  Robinson  v. 
Lake,  14  Iowa,  424. 
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for  twenty  years,  will  not  ^ve  one  a  title  b^  adverse  posses- 
sion.^ '^  The  whole  doctrine  of  adverse  possession,"  say  the 
eoort  of  Alabama,  ^^  rests  upon  the  presumed  acquiescence  of  the 
owner."  "  Acquiescence  cannot  be  presumed,  unless  the  owner 
has,  or  may  be  presumed  to  have,  notice  of  the  possession."  ^ 
Actual  knowledge  on  the  part  of  the  owner  must  be  shown  in 
order  to  create  an  adverse  possession.'  But  the  court  in  Cal- 
houn V.  Cook,  remark,  ^^  as  to  badges  of  adverse  possession, 
the  decisions  are  not  entirely  consistent,"  though  that  such  a 
possession  is  necessary  to  effect  a  title,  seems  to  be  admitted  by 
all.  In  view  of  what  courts  have  themselves  admitted,  the 
difficulty,  if  not  impracticability,  of  laying  down  any  precise 
role  by  which,  in  all  cases,  the  question  of  adverse  possession 
may  be  determined,  it  seems  desirable,  even  at  the  hazard  of 
repetition,  to  ascertain  what  rules  courts  have  recognized  in 
fixing  a  criterion  by  which  to  determine  what  cases  come  within 
the  efifect  of  the  statute  of  limitations.  In  the  first  place,  inas- 
much as  the  title  of  the  true  owner  may,  by  the  application  of 
this  statute,  be  often  divested  by  the  wrongful  act  of  another, 
the  law  is  stringent  in  requiring  clear  proof  of  the  requisite 
fjBcts.  There  must  be,  first,  an  actual  occupancy,  clear,  definite, 
positive,  and  notorious  ;^  second,  it  must  be  continued,  adverse, 
and  exclusive,  during  the  whole  period  prescribed  by  the  stat- 
ute ;^  third  J  it  must  be  with  an  intention  to  claim  title  to  the 
land  occupied,  or,  in  other  words,  the  fact  of  possession  and  the 
9110  animo  it  was  commenced  and  continued,  are  the  only  tests.* 
If,  therefore,  the  intention  is  wanting  of  claiming  against  the 
true  owner,  the  possession  of  a  tenant  will  not  be  adverse,  nor, 
however  long  continued,  bar  the  owner's  right  of  entry .^    If, 

^  Gittiiig*  9.  Moale,  21  Md.  i4S. 

'  Benje  v.  Creagh,  21  Ala.  151;  Brown  v.  Cockerell,  83  Ala.  47;  Atherton  v. 
Johiuon,  2  N.  H.  34;  Cook  o.  Babcock,  11  Cosh.  210;  Thomas  v,  Marshfield,  IS 
Pick.  250;  School  District  v.  Lynch,  33  Conn.  330. 

'  Alexander  v.  Polk,  39  Mias.  755. 

*  Cook  V.  Babcock,  11  Cosh.  210 ;  Little  v.  Downing,  37  N.  H.  367. 

*  Doswell  17.  De  La  Lanza,  20  How.  32 ;  Thomas  v.  Marahfield,  13  Pick.  250 ; 
Denham  v.  Holeman,  26  Geo.  191. 

*  Grant  r.  Fowler,  39  N.  H.  101;  Jackson  v.  Wheat,  18  Johns.  44;  Magee  v. 
Magee,  37  Mias.  152. 

7  Magee  v.  Magee,  tup. ;  Cook  v.  Baboock,  tap. ;  Jones  v.  Hockman,  12>  Iowa, 
108 ;  Wright  v.  Keithler,  7  Iowa,  92. 
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therefore,  one  edter  under  a  bond  for  a  deed,  and  hold  posses- 
sion  prior  to  the  time  of  payment  of  the  purchase-money,  it 
will  not  be  adverse.^    So  if  one  enter  witji  a  wish  or  intent  to 
purchase,  not  knowing  who  the  owner  is,  but  not  claiming  the 
premises  as  his  own.'    Upon,  the  question  of  the  extent  of  a 
party's  possession,  under  which  he  claims  title  by  disseisin, 
much  may  depend  upon  whether  it  is  done  under  claim  or  color 
of  tide,  by  some  written  instrument,  like  a  deed,  levy  of  exe- 
cution, decree  of  court,  or  the  like,  in  which  the  parcel  in 
question  is  described  by  metes  and  bounds,  or  whether  the  act 
was  simply  one  of  disseisin.    In  the  former  case,  the  extent  of 
claim  and  constructive  possession  of  the  party  making  the  entry 
and  occupying  under  it,  is  often  referred  to  the  description  of 
the  premises  in  such  deed  or  written  instrument     Whereas,  in 
the  latter  case,  the  possession  reaches  no  further  than  there  is 
dL  pedis  possession  an  actual  occupation  by  some  defined,  certaill 
limits,  indicated  by  a  substantial  enclosure  or  something  of  a 
like  notorious  character.'    Every  element  which  goes  to  make 
a  possession  adverse,  must  concur,  or  it  will  not  confer  a  title. 
^'  And  if,"  in  the  language  of  the  court  of  Pennsylvania,  ^<  there 
be  one  element  more  distinctly  material  than  another  in  con- 
ferring title,  where  all  requisites  are  so,  it  is  the  existence  of  a 
continuous  adverse  possession  for  twenty-one  years."    An  actual 
interruption  of  the  possession  is  fatal  to  the  claim  under  it.^ 
Where,  therefore,  the  tenant  so  far  yielded  to  the  claim  of  a 
third  party  to  a  right  of  possession,  as  to  let  him  enter  and 
occupy  under  an  agreement  to  surrender  the  possession,  if  he 
did  not  by  such  a  time  produce  the  evidence  of  his  right, 
and  failing  to  do  so,  he  quit  possession,  and  the  first  tenant  re- 
entered, it  was  held  to  break  the  requisite  continuity  of  his 
possession  to  acquire  title  thereby.    He  could  not  tack  the  two 
periods  together,  to  make,  in  the  aggregate,  the    requisite 
period  of  adverse  possession.^    The  tenant,  therefore,   must 

1  Orraood  v,  Martin,  97  AU.  604. 

'  Long  V,  Young,  28  Geo.  ISO. 

>  Hanna  v.  Renfro,  32  Miss.  129,  ISO;  Little  v.  Downing,  37  N.  H.  355 ; 
V.  Gratz'8  Hein,  4  Wheat  213;  Bell  v.  Longwortb,  6  Ind.  273;  Fanw  v. 
den,  39  N.  H.  268,  281 ;  Scales  v.  Cockrill,  3  Head.  436;  Doe  v.  Wbifee,  I 
(N.  B.),  627-629;  post,  *498. 

*  Grofit  V.  Weakland,  34  Fenn.  St.  308.       •  Aostin  o.  BaUqr^  37  Venn.  2S4 
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remain  permanently  on  the  land,  or  else  occupy  it  in  such  a 
vay  as  to  leave  no  doubt  on  the  mind  of  the  true  owner,  not 
only  who  the  adverse' claimant  is,  but  that  it  is  his  purpose  to 
keep  him  out  of  his  land.  Nor  will  it  be  sufficient,  that  when, 
leaving  the  land,  the  tenant  had  a  secret  purpose  and  intent  to 
return  at  his  convenience,  sooner  or  later,  and  reoccupy  the 
land.^  If,  therefore,  there  is  any  period  during  the  twenty 
years,  in  which  the  person  having  the  right  of  entry  could  not 
find  an  occupant  on  the  land,  on  whom  he  could  bring  or  sus- 
tain his  ejectment,  technically  called  ^'  the  tenant  to  the  pros- 
eipey*  that  period  cannot  be  counted  against  him,  as  part  of  the 
twenty  years.'  But  this  possession  need  not  be  continued  by 
the  same  person.  It  will  be  sufficient  that  it  is  held  by  differ- 
ent persons,  in  succession,  holding  in  privity  with  each  other, 
or  with  the  one  who  claims  title  by  such  possession.^ 

20.  In  analyzing  the  requisites  of  such  a  possession  as  will 
give  title,  it  requires,  in  order  to  constitute  an  actual  possession, 
there  should  be  an  entry  made,  so  that  there  may  be  an  ouster 
effected,  and  an  adverse  possession  begun,  that  is,  he  who  would 
set  up  such  a  title  must  go  upon  the  land  with  a  palpable  intent 
to  claim  the  possession  as  his  own.^  Taking  a  deed  is  not 
enough  to  make  an  adverse  possession  ;  it  must  be  followed  by 
an  actual  entry,  and  it  is  only  from  the  time  of  such  entry  being 
made  that  the  statute  of  limitations  begins  to  run  in  favor  of 
him  who  claims  under  it.^  And  a  possession  may  be  adverse 
wherever  an  ouster  may  be  presumed.®  This  intent  to 
claim  and  possess  the  land  is  one  of  the  qualities  *essen-  [*490] 
tial  to  constitute  a  disseisin.  A  mere  going  upon  the 
land  by  any  one,  and  staying  there  without  the  intent  to  claim 

1  Dcoham  v.  Holemao,  26  Geo.  191.  See  Morriflon  v.  Kellj,  22  111.  623 ;  Nixon 
V.  Porter,  3S  Miss.  415. 

*  Trotter  v.  Cassadj,  3  A.  K.  Marsh.  366. 

*  Wheeler  v.  Moody,  9  Texas,  377 ;  Schrack  v.  Zabler,  34  Penn.  Sft  38 ;  Dos- 
well  r.  De  La  Lanza,  20  How.  32 ;  Cooper  v.  Smith,  9  8.  &  R  33.  How  far  hns- 
haad  is  held  to  be  in  privity  with  wife  in  possession  of  lands,  see  Doe  v.  Gregory,  2 
A.  &  E.  14 ;  Doe  v.  Wing,  6  Car.  &  P.  638 ;  Doe  v.  Janncey,  8  C.  &  P.  99 ;  Hoi- 
ton  w.  Whitney,  30  Verm.  405;  Johnson  v,  Nash,  15  Texas,  419;  Menkens  v. 
Blamenthal,  27  Mo.  198;  Clark  v.  Chase,  5  Sneed,  636.  This  may  be  done  by 
statute  in  California.    Franklin  v.  Dorland,  28  CaL  ISO. 

*  9  Smith,  Lead.  Cas.,  5th  Aul  ed.  561. 

*  Bobinson  v.  Lake,  14  Iowa,  424.        *  Bradstreet  v.  Huntington,  5  Pet.  439. 
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and  assert  the  land  to  be  his  own,  would  not  operate  as  an  ous- 
ter. The  intention  guides  the  entry  and  fixes  its  character.^ 
Thus,  where  there  was  a  freehold  in  the  surfcu^-soil  and  a  sepa- 
rate freehold  and  ownership  in  the  mines  beneath,  no  length 
of  oecupation  of  the  surface  by  the  owner  thereof,  will  affect  the 
title  to  the  mines,  by  the  way  of  constructive  disseisin  or  posses- 
sion. But,  like  any  other  stranger,  be  may  disseise  the  mine- 
owner  by  digging  and  carrying  away  the  minerals,  and  carry- 
ing on  the  processes  of  mining.  But  to  have  that  effect,  there 
must  be,  on  his  part,  an  open,  continuous,  adverse,  and  noto- 
rious possession  of  the  mine.^  But  where  one  purchased  one 
hundred  acres  of  land  and  enclosed  and  occupied  one  hun- 
dred and  thirty,  supposmg  it  to  be  only  the  one  hundred  which 
he  had  purchased,  and  supposing  it  all  to  belong  to  him,  though 
he  did  not  originally  intend  to  enclose  or  take  possession  of  any 
more  than  what  he  had  .purchased,  yet  if  he  continue  actually 
to  occupy  and  improve  t]ie  whole  parcel,  it  will  be  considered 
an  adverse  occupation,  within  the  statute  of  limitation,  and, 
after  twenty  years,  will  bar  the  claim  of  the  true  owner.*  In 
the  case,  however,  of  Howard  v.  Reedy,  the  court  held,  that  if, 
under  such  circumstances,  possession  'was  taken  and  continued 
to  be  held  for  the  period  of  limitation  under  a  mistake  it 
would  not  operate  as  a  bar  to  the  claim  of  the  true  owner.^ 

21.  As  to  the  necessity  that  the  possession  should  be  conttn- 
uedj  it  seems  that  it  must  be  kept  up  during  the  requisite  pe- 
riod prescribed  by  statute,  by  actual  residence  or  a  continued 
cultivation  or  inclosure,  if  the  property  is  susceptible  of  a  per- 
manent, useful  improvement ;  otherwise,  such  use  and  occupa- 
tion of  it  as,  from  its  nature,  it  is  susceptible  of,  will  be  suffi- 
cient, if  done  with  a  claim  of  ownership.^  Gases  illustrative  of 
the  several  general  propositions  here  contained,  will  be  given 
hereafter. 

1  Society,  Ac.  v.  Pawlet,  4  Pet.  507 ;  Ewing  v.  Barnet,  1 1  Pet  41;  Ang.  Lim^  2d 
ed.  401,  413 ;  La  FromboU  v.  Jackson,  8  Cow.  609,  613,  617 ;  Ford  v.  Wilson,  35 
Miss.  504 ;  Magee  v.  Magee,  37  Miss.  138. 

*  Armstrong  v.  Caldwell,  53  Penn.  St.  287. 

*  Crary  v.  Goodman,  22  N.  Y.  170;  Brimmer  v.  Loag  Wharf,  5  Pick.  131. 

*  Howard  v.  Reedy,  29  Geo.  152. 

*  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  562;  Ewing  v.Bnmet,  U  Pet  41;  Bxaodto. 
Ogden,  I  Johns.  156;  Ang.  Lim.,  2d  ed.  446. 
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22.  To  give  a  possession  the  requisite  characteristics  of  being 
risible,  notorious,  distinct,  and  definite  in  its  extent,  the  ous- 
ter, in  the  first  place,  must  be  of  such  notoriety  that  the  owner 
may  be  presumed  to  have  notice  of  it  and  of  its  extent.^ 

23.  The  last  requisite  or  quality  of  the  possession  is,  that  it 
must  be  hostile  or  adverse,  which  is  partly  a  question  of  fact 
and  partly  one  of  law.  Whether  the  possession  in  fact  is  adverse, 
or  is  under  the  owner's  title,  is  one  for  the  jury,  with  this  lim- 
itation, that  the  burden  of  showing  the  possession  to 

have  *been  adverse  is  upon  the  party  alleging  it.    But  [*491] 
what  constitutes  an  adverse  possession,  and  what  evi- 
dence of  its  being  such  is  sufficient,  are  questions  of  law  for 
the  court.    As  the  possession  derives  its  character  from  the  in- 
tent with  which  it  was  taken  and  is  held,  it  is  competent  to 
show  by  the  declarations  of  the  occupant  made  during  the 
occupancy,  that  he  did  not  hold  adversely.^     Thus,  where 
the  line  between  two  adjacent  owners  is  in  dispute,  and  they 
tgree  that  the  fence  between  them  is  not  the  true  line,  and 
that  that  shall  be  ascertained,  an  occupancy  in  reference 
to  such  a  fence  will  not  be  adverse  on  either  side.     It  is 
deemed  to  be  by  mutual  consent.    But  if  a  fence  is  placed 
upon  what  is  assumed  to  be  the  true  line,  and  the  parties  occu 
py  up  to  it,  it  will  gain  a  title,  if  continued  for  twenty  years,  al- 
though after  that  time  it  is  discovered  not  to  be  on  the  proper 
line.^    But  though  the  occupancy  may  be  explained,  so  as  to 
do  away  with  the  effect  otherwise  to  be  ascribed  to  it,  it  must 
be  done  by  the  party  seeking  to  disturb  the  efiect  of  the  twenty 
years  possession.^     Where,  therefore,  one  enters  in  subserv- 
iency to  the  title  of  the  real  owner,  there  must  be  a  clear,  posi- 

1  2  Smith,  liead.  Cos.,  5th  Am.  ed.  568,  664 ;  Hodgkinson  v.  Fletcher,  3  Dong. 
SI;  Cook  V,  Babcock,  11  Cash.  210;  Doe  v.  Campbell,  10  Johns.  477;  Denham  v, 
Holemao,  S6  Geo.  191 ;  Pray  v.  Pierce,  7  Maas.  383 ;  Doolittle  v,  Tice,  41  Barb 
181. 

*  2  Smith,  Lfsad.  Cas.,  5th  Am.  ed.  566,  567 ;  Sailor  v.  Hertzogg,  8  Penn.  St 
18S;  Ang.  Liiii.,  2d  ed.  413.  See  Feyerljt;.  McBride,  9  Ga.  447,  that  the  question 
of  adTerse  seiain  is  exclnsiTeljr  for  the  jnrj.  Ricard  v.  Williams,  7  Wheat.  59, 1 1 2 , 
Chait:fa  V.  Baiighardt,  8  Pick.  327.  How  far  it  b  a  question  of  law,  and  how  fat 
of  fact,  see  Bradstreet  v.  Huntington,  5  Peters,  438 ;  Magee  v.  Magee.  37  Miss.  1 54 , 
Doe  9.  Harbrongh,  I  N.  &  Man.  422 ;  Doe  v.  Janncey,  8  C.  &  P.  99 ;  Hale  v.  Sillc 
way,  I  Allen,  SI;  Tappan  v.  Bnmham,  8  Allen,  70. 

*  Baaaell  v.  Maloney,  89  Verm.  583. 

*  Doe  V.  LAwley,  per  Deanum,  C.  J.,  IS  Q.  B.  954. 
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tive,  and  continued  disclaimer  and  disavowal  of  the  title  un- 
der which  he  entered,  and  an  assertion  of  an  adverse  right 
brought  home  to  the  owner,  in  order  to  lay  a  foundation  for 
the  operation  of  the  statute  of  limitations.^  Where  the  hus- 
band entered  in  the  right  of  his  wife,  who  was  tenant  for  life, 
and  continued  to  hold  the  premises  after  her  death  for  more 
than  twenty  years,  it  was  held,  that  his  possession  was  adverse 
to  the  owner  after  her  death,  and  consequently,  operated  as  a 
statute  bar  to  his  claim.' 

24.  As  the  possession  of  one  of  several  tenants  in  common, 
so  far  as  it  is  exclusive,  is  always  deemed  to  be  subordinate  to 
the  rights  of  his  co-tenants  and  to  be  held  for  their  benefit,  he 
must,  if  he  seeks  to  give  to  it  the  character  of  a  disseisin,  show 
what  is  tantamount  to  an  actual  ouster  of  such  co-tenants,  as, 
for  instance,  an  appropriation  of  the  profits,  under  a  claim  of 
exclusive  right,  or  with  a  palpable  intent  to  possess  the  whole 
exclusively.^  Merely  taking  a  deed  by  6ne  of  two  co-tenants 
from  a  stranger  of  the  entire  estate,  and  putting  the  same  on 
record  is  not  an  ouster  of  his  co-tenant,  nor  a  notice  of  a  claim 
to  exclusive  and  adverse  possession.  Nor  would  a  deed  by  one 
co-tenant  of  the  entire  estate  to  a  stranger,  be  a  notice  to  his 
co-tenant  of  an  adverse  claim  of  ownership  which  would  work 
an  ouster  of  his  seisin.^  A  sole  pernancy  of  profits  b^  one  co- 
tenant  continued  for  a  long  series  of  years  where  there  has 
been  no  claim  of  right  to  such  exclusive  enjoyment,  is  evidence 
upon  which  a  jury  is  to  determine  whether  it  was  done  with 
the  intent  to  exclude  his  co-tenant,  its  effect  depending  upon 
such  finding.^  But  for  one  co-tenant  to  oust  another,  he  must 
do  such  acts  as  would  be  an  ouster  of  a  landlord  by  a  tenant, 
or  of  any  one  to  whom  he  stood  in  a  fiduciary  relation.^ 

^  Hall  V.  Stevens,  9  Met.  418 ;  Daj  v.  Ck>chniii,  24  Miae.  261;  Clarke  v.  McOlnre, 
10  Gratt.  305;  Flojd  v.  Mintsey,  7  Rich.  181;  Criswell  v.  Altemns,  7  Watts.  5S1; 
Long  V,  Mast,  11  Fenn.  St.  189;  Harrison  v.  Pool,  16  Ala.  167;  Ang.  Llm.,  ad 
ed.  401. 

s  Doe  r.  Gregory,  2  Ad.  &  E.  14. 

*  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  567 ;  Challefbax  v,  Dncharme,  6  Wis.  287  ; 
Zeller's  Lessee  v.  Eckert,  4  How.  295 ;  McClnng  v.  Ross,  5  Wheat  124 ;  Alf^xan 
der  V.  Kennedy,  19  Texas,  488;  Bennet  v.  Bollock,  35  Fenn.  St.  364;  Owea  » 
Morton,  24  Cal.  376. 

*  Holley  V,  Hawley,  39  Verm.  631.  *  Lefavonr  v.  Homan,  3  Allea»  355. 
«  Holley  r.  Hawley,  39  Verm.  534 ;  Roberts  v.  Moi^gan,  30  Verm.  319. 

[602] 


CH.  n.  §  7.]  TITLE  OTHER  THAN  BY  GRANT.  129 

25.  And  the  priuciple  is  of  universal  application,  that  where 
there  has  l)een  a  privity  of  title  and  possession,  the  occupant, 
if  he  seeks  to  rebut  the  claim  of  the  other  party,  by  setting  up 
an  adverse  possession,  must  show  an  ouster  by  some  unequivo- 
cal act,  insisting  upon  his  own  right  and  denying  that  of  the 
other,  and  his  possession  must  have  been  notorious,  hostile, 
and  exclusive  as  against  the  true  owner.^  And  where  one 
party  shows  documentary  evidence  of  title  to  land,  and  another 
sets  up  only  adverse  possession,  the  burden  is  on  him  to  show 
all  that  is  essential  to  constitute  such  a  title.^    . 

26.  These  principles  would  probably,  so  far  as  their  sound- 
ness is  concerned,  be  rarely  questioned.    It  has,  there- 
fore been  ^deemed  sufficient  to  refer  for  their  support  [*4923 
to  the  positions  laid  down  by  the  authors  quoted.   But 

m  order  to  illustrate  the  application  of  these  doctrines,  it  is 
proper  to  refer  also  to  a  few,  from  the  multitude  of  cases 
which  have  arisen  in  the  English  and  American  courts  upon 
the  subject  of  disseisin,  adverse  possession,  and  title  acquired 
under  the  operation  of  the  statutes  of  limitation.  The  courts 
of  Massachusetts  had  occasion  to  consider  this  subject  in 
Parker  v.  Proprietors,  Ac,  in  which  the  doctrine  is  thus  stated : 
^'If  a  person  enters  on  land  having  no  right  or  title,  and  main- 
tains exclusive  possession,  taking  the  rents  and  profits,  his  pos- 
session would  be  considered  adverse,  and,  if  of  sufficient  noto- 
riety, would  amount  to  a  disseisin.  But  if  a  person  enter, 
having  a  title  and  right  of  entry,  his  entry  and  possession  are 
presumed  to  be  in  conformity  to  his  title."  '  '^  To  constitute 
disseisin,  it  is  not  necessary,  at  the  present  day,  to  prove  the 
forcible  expulsion  of  the  owner,  nor  is  it  necessary,  to* 
prove  an  actual  ouster  of  the  co-tenant."  ''The  intentiour 
so  to  hold  the  estate,  must  be  manifest,"  and  the  open  and 
notorioiis  possession  of  the  person  who,  in  that  case,  claimed 
as  purchaser,  was  held  to  be  constructive  notice  of  a  claims 
adverse  to  the  co-tenant  of  his  grantor,  the  rightful  owner.. 
''This  adverse  entry  and  possession,  claiming  the  whole  es 

1  Long  V.  MMt,  11  Penn.  St  189. 

*  Kowlnnd  9.  Updike,  4  Dntch.  101. 

*  See  Means  v.  WeUes»  19  Met.  856 ;  Den  v.  Sluurp,  4  Wuh.  C.  C.  609 ;  Tappan 
p.  Tappan,  11  Foet  41. 
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tate,  constitutes  a  disseisin.''^  And  the  court,  iu  various 
forms,  repeat  the  doctrine  that  actual  force  is  not  necessary, 
and  that  possession,  notorious  and  adverse,  is  equiralent  to  an 
actual  expulsion.  It  has,  accordingly,  been  held,  that  if  one 
enter  under  a  void  grant  or  a  sale  by  parol,  it  is  a  disseisin  of 
the  true  owner.*  And  a  continued  possession  for  twenty  years, 
under  claim  of  right,  under  such  a  deed  or  sale,  ripens  into  a 
right  of  possession,  which  defeats  the  owner's  right  of  entry, 
and  gives  an  absolute  title  against  every  one  not  excepted  by 

statute.' 
[*493]      *27.  If  a  seisin,  moreover,  is  admitted  as  proved  to 
be  in  any  one,  at  any  given  time,  the  law  presumes  it 
to  continue  till  negatived  by  evidence,  by  him  who  alleges  a 
disseisin.^ 

28.  In  the  case  of  successive  holders  of  land  after  a  disseisin 
committed' by  the  first  of  them,  the  seisin  thereby  acquired  by 
him  will  not  enure  to  the  benefit  of  die  others  who  come  into 
possession  after  him,  unless  there  is  a  privity  of  estate  between 
them  and  him  by  purchase  or  descent. 

Their  consecutive  possessions  cannot,  in  the  language  of  the 
law,  be  tacked  together  to  make  a  continuity  of  disseisin.  And 
this  applies  in  the  case  of  the  wife  of  a  disseisor  holding  after 
his  decease,  as,  unless  she  claims  as  his  devisee,  she  does  not 
come  in  with  the  requisite  privity,  such  as  exists  between  an* 
costor  and  heir,  grantor  and  grantee,  or  devisor  and  devisee;^ 

1  Parker  v.  Phipn.  Locki  and  Canals,  3  Met.  99,  109 ;  Ricard  r.  Williaiiia,  7 
Wheat.  60 ;  Bradstreet  v.  Hantington,  5  Pet.  445 ;  Barr  v.  Orata,  4  Wheat.  213 ; 
Manchester  v.  Doddridge,  S  Ind.  360 ;  Prescott  v,  Nerers,  4  Mason,  330 ;  Clapp  v. 
Bromaghan,  9  Cow.  530;  Fishar  v.  Prosser,  Cowp.  SI 7;  Owen  v,  Morton,  84  CaL 
876. 

*  MeWin  v.  Froprs.  Locks  &  Canals,  5  Met.  15, 33 ;  Coroins  v.  Comios,  SI  Conii. 

413. 

*  Jackson  v.  Newton,  18  Johns.  355 ;  2  Crahb,  Real  Plnop.  1006 ;  Blair  r.  8iBilii» 

16  Mo.  S73  ;  Snmner  v.  Stevens,  6  Met  337;  Ashley  v.  Ashlej,  4  Graj,  197. 

*  Brown  v.  King,  5  Met  173;  Brhnmer  v.  Froprs.  Long  Wharf,  5  Pk^  ISS; 
Fosgate  v.  Herkimer  Co.  9  Barb.  287  ;  Cnrrier  v.  Gale,  9  Allen,  525. 

'  Sawyer  v.  Kendall,  10  Cash.  241,  244;  Armstrong  v.  Rtsteaa,  5  Md.  t56; 
MeWin  v.  Froprs.  Locks  and  Canals,  5  Met  15,  32 ;  Wade  r.  Lindsoj,  6  Met.  407, 
412 ;  2  Smith,  Lead.  Cas.,  5th  Am.  ed.  265 ;  Orerfield  v,  Christie,  7  Seig.  Jk  R.  ITS; 
Ang.  Lim.,  2d  ed.  447  ;  Alexander  v.  Fendleton,  8  Cranch,  462 ;  Chilton  ».  WiUob, 
9  Humph.  899 ;  Doe  v.  Brown,  4  Ind.  143 ;  Johnson  o.  Nw^h,  15  Texaa»  419, 
Jackson  v.  Leonard,  9  Cow.  653 ;  Doe  v.  Campbell,  10  Johns.  477 ;  Doe  w. 
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And  the  same  doctrine  was  applied  to  acquiriDg  an  easement 
of  way  hj  user,  by  several  successive  owners  of  the  dominant 
estate.^    In  a  subsequent  case  the  court  extended  the  doctrine 
of  successive  owners  taking  their  consecutive  possessions  to 
gain  a  title  by  limitation,  to  a  purchaser  who  held  under  the 
executor  of  an  insolvent  who  was  the  first  disseisor,  and  had 
devised  the  estate  to  one  who  held  it  for  a  time  until  sold  for 
the  payment  of  testator's  debts.    The  purchaser  held  directly 
from  the  disseisor,  and  his  devisee  gained  no  rights  as  against 
his  creditors.'    And  in  another  case  it  was  held  sufiicient  to 
continue  the  original  disseisin  and  possession,  that  the  second 
occupant  came  in  under  the  firpt,  and  continued  to  hold,  al- 
though there  was  no  deed  from  the  first  to  the  second,  creat- 
ing a  privity  of  estate  between  them.    It  would  be  sufficient  if 
done  under  a  contract  by  which  the  second  was  to  have  posses- 
sion.'   In  Tennessee,  it  is  not  necessary  to  show  even  a  parol 
agreement  between  successive  occupants.     It  is  enough  that 
the  owner  has  been  kept  out  of  possession  the  requisite  period 
of  time,  if  there  has  been  a  continuous  possession  by  successive 
occupants,  and  the  same  is  the  law  in  North  Carolina.^    So 
where  a  husband  entered,  in  right  of  his  wife,  upon  land  to 
which  she  had  no  title  but  by  possession,  and,  after  her  death, 
continued  to  hold  possession  of  the  premises  for  a  period  long 
enough,  if  added  to  that  during  which  he  had  held  it  during 
bis  wife's  life,  to  make  the  requisite  term  of  limitation,  it  was 
held,  that  he  could  not  tack  these  together,  so  as  thereby  to 
acquire  a  title.^    But  where  a  husband  entered  upon  land 
claiming  it  as  belonging  to  his  wife,  and  after  his  death  «she 
continued  to  occupy  till  the  two  periods  amounted  to  the  term 
of  limitation,  it  was  held  to  be  a  sufficient  adverse  possession 
to  gain  for  her  a  title  thereby.^    So  where  a  married  woman, 
imder  a  contract  of  purchase,  entered  upon  and  occupied 
land   uninterruptedly,  and  exclusively,  for  more  than  twenty 

IS  Q.  B.  945  ;  Ward  v.  Bartholomew,  6  Pick.  415 ;  Sehraek  v.  Zabler,  84  Penn. 
8c  98 ;  Cociirane  v.  Ferris,  IS  Texas,  650 ;  Marr  v.  Gilliam,  1  Cold.  (TeoD.)  48S. 
1  Leonard  r.  Leonard,  7  Allen,  277.  '  Peele  e.  Cberer,  8  Allen,  89. 

*  Smith  V.  Cbapin,  31  Conn.  530. 

*  Scaleii  v.  Cockrill,  8  Head,  435;  Candler  v.  Lnnsford,  4  Dev.  &  Bat  Law,  409. 

*  I>oe  9.  Wtnir,  6  C.  &  P.  &S8.    See  Doe  v.  Jaancey,  8  C.  &  P.  99. 

*  Holfeon  p.  Whitney,  80  Verm.  405. 
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years,  it  was  held,  that  she  thereby  acqaired  a  title  to  the 
same,  and,  ia  an  action  by  the  heirs  of  the  original  owner 
against  the  husband  to  recover  the  land,  it  was  held,  that  he 
might  defend  against  the  same  under  the  title  of  his  wife,  al- 
though he  had,  during  her  occupancy,  but  without  her  knowl- 
edge, made  a  deed  of  release  of  the  premises  to  the  original 
owner,  the  latter  never  having  availed  himself  of  such  release.^ 
But,  in  some  of  the  States,  the  right  of  the  purchaser  under  a 
disseisor  to  tack  his  grantor's  possession  to  his  own,  is  denied.' 

29.  The  prevailing  doctrine  in  the  United  States  seems  to 
be,  that  one  who  is  in  possession  of  lands,  may  convey  them  by 
deed,  such  possession  giving  him,  for  the  purpose  of  convejr- 
ance,  a  sufficient  seisin,  which  will  consequently  carry  with  it  a 
covenant  of  warranty  such  as  the  grantor  may  enter  into  in  the 
deed  of  conveyance,  and  this  may  be  availed  of  by  the  assignee 
of  the  grantee  to  whom  the  land  maybe  conveyed,  even  though 
the  possession  by  such  grantor  was  not  sufficient  to  work  an 
actual  disseisin  of  the  real  owner  of  the  estate.^  So  one  in  pos- 
session may  have  a  writ  of  entry  against  one  who  disturbs  him 
in  this  possession,  although  the  demandant  could  not  himself 
defend  against  a  third  party  in  whom  was  the  freehold.^  So 
if  one  enter  upon  woodland  and  spot  a  line  of  trees  around  it, 
claiming  it  as  his  own,  it  will  give  him  a  good  title  to  the  land 
against  all  persons  but  the  real  owner,  and  if  a  stranger  enter 
upon  it,  the  one  thus  in  possession  may  have  trespass  against 
him,  although,  as  against  the  owner,  such  possession  would 
not  work  a  disseisin.^ 

80.  It  may  be  remarked,  in  passing,  that  no  disseisin  of  the 

tenant  of  a  particular  estate  and  occujfation  under  it,  however 

long  continued,  will  affect  the  right  of  the  reversioner.     Tlie 

latter  may  enter  whenever  the  particular  estate  shall 

[^494]  determine  *hy  its  limitation.*    The  statute  does  not 

1  Steel  V.  Johnson,  4  AHen,  425. 

s  8  Smith,  Lead.  Cas.,  5th  Am.  ed.  568 ;  King  p.  Smith.  Rice,  10. 

*  Slater  v.  Rawson,  6  Met  439.    See  OTerEeld  v.  Christie,  7  Serg.  ft  R.  I7S. 

*  Comer  v.  Gale,  9  Allen,  525 ;  Hnbbard  v.  Little,  9  Cosh.  475. 

*  Woods  V.  Banks,  14  N.  H.  112 ;  Hicks  v,  Coleman,  25  Cal.  131  - 137 ; 
V.  Eddy,  38  Verm.  345. 

^  Miller  v.  Ewing,  6  Cnsh.  34 ;  Jackson  v.  Schoonmaker,  4  Johns.  390 ; 
V.  Daris,  29  Mo.  176 ;  Doe  v.  White,  1  Kerr,  N.  B.  687. 
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ran  against  a  reversioner  till  the  death  of  the  tenant  for  life, 
where  the  latter  has  conveyed  the  estate  in  fee.^  And  where  a 
husband  and  wife  were  disseised,  and  the  disseisor  held  adverse 
possession  for  the  period  of  limitation,  which  possession  would 
bar  the  right  of  the  husband,  if  living,  at  his  death,  she  or  her 
representatives  might  claim  the  land.^  Biit  this  does  not  apply 
to  the  case  of  a  disseisin  done  to  a  mortgagor,  as  to  its  affecting 
the  mortgagee.' 

31.  Under  the  rule  requiring  open,  visible,  and  exclusive 
possession  to  constitute  an  actual  disseisin  of  the  owner,  it  was 
held,  that  causing  the  land  to  be  run  around  by  a  surveyor, 
and  trees  marked  on  the  lines,  and  occasionally  cutting  grass 
upon  a  part  of  it,  was  not  enough  to  accomplish  this.^    Nor 
would  an  entry  under  a  deed  of  wild  land  from  one  who  has  no 
title,  though  it  were  formally  executed  and  recorded,  have  this 
effect,  unless  followed  by  a  visible  occupancy  or  exclusive  posses- 
sion, manifested  by  fences  or  otherwise.^    So  entering  upon  land 
adjoining  that  of  another,  occasionally,  and  making  sugar  in  a 
camp  built  thereon,  and  this  continued  for  more  than  twenty 
years,  is  not  such  a  possession  as  the  statute  contemplates.^  And 
an  enclosure  of  land,  to  be  sufficient  to  answer  this  purpose, 
must  be  a  substantial  enclosure,  and  with  an  actual  occupan* 
<7,  definite,  positive,  and  notorious.    Nor  would  the  making  of 
what  is  called  a  ^^  lop  "  or  '^  slash  "  fence  around  a  parcel  of 
woodland,  answer  this  purpose,  unless  actual  notice  to  the 
owner  is  proved  J    Where,  therefore,  one  claimed  a  parcel  of 
woodland  by  disseisin  against  another,  in  whom  was  the  record 
title,  and,  to  establish  his  claim,  showed  that  he  entered 
and  cut  for  use  and  sale  the  wood  and  timber  growing  upon  it^ 

1  Oemet  v.  Lynn,  81  Peno.  St.  94 ;  MelTin  v.  Locks  k  Canals,  16  Pick.  137 ;  8.  o. 
17  Pick.  SS5;  Raymond  v.  Holden,  2  Cosli.  269;  Pinkney  v.  Barrage,  SO  N.  J. 
Law.  31. 

*  Gragg  V.  Tesaon,  1  Black,  150,  154;  ante,  toL  1,  pp.  *142,  •148. 

*  Poignard  v.  Smith,  S  Pick.  272. 

«  Kennebec  PnrchaM  v.  Springer,  4  Man.  416 ;  Smith  v,  Bortis,  6  Johns.  21 S; 
Slioe  V.  Derrick,  2  lUch.  627  ;  O'Hara  v,  Richardson,  46  Penn.  St.  391. 

*  Bates  «.  Norcrois,  14  Pick.  224 ;  Lane  v.  Gonld,  10  Barb.  254. 

*  Smith  0.  Mitchel,  1  A.  K.  Marsh.  207. 

'  Gobom  V.  HoUis,  8  Met.  125;  Jackson  v,  Schoonmaker,  2  Johns.  230;  Den  v, 
^iiDt»  Speoc  487 ;  Hale  v.  Qlidden,  10  N.  H.  897 ;  Smith  o.  Hosmer,  7  N.  H.  486 ; 
flotton  V.  Scfanmaker,  21  Cal.  458 ;  Boiel  v.  Rollins, 80  Cal.  415-417. 
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at  one  time  cutting  it  all  off;  that  he  moreover  cleared  a  small 
part  for  cultivation,  and  ran  a  line  between  this  and  the  other 
party's  other  land,  lopping  trees  along  the  line  to  mark  it ;  all 
of  which  was  known  to  the  other  party ;  but  that  the  land  in 
question  was  never  enclosed  by  fences,  nor  built  upon,  nor  cul- 
tivated, it  was  held,  that  all  this  did  not  constitute  an  actual 
seisin,  as  these  were  not,  in  their  nature,  acts  of  exclusive  pos- 
session.^ 

32.  And  yet  it  is  not,  as  a  universal  proposition,  necessary  to 
prove  an  actual  residence  or  an  actual  enclosure.  The  erec- 
tion of  a  fence,  for  instance,  is  nothing  more  than  an 
[*495]  act  presumptive  *of  an  intention  to  assert  an  owners 
ship  and  possession  over  the  property.  Other  acts  may 
be  equally  evincive  of  such  an  intention  ; '  and  there  need  not 
be  a  fence,  building,  or  other  improvement  made  to  constitute 
an  adverse  possession.  Where  acts  of  ownership  have  been 
done  upon  land  which,  from  their  nature,  indicate  a  notorioas 
claim  of  property  in  it,  within  the  knowledge  of  an  adverse 
claimant,  and  without  interruption  or  an  adverse  entry  by  him, 
it  will  be  sufficient.  Thus,  where  the  owner  of  a  parcel  ot 
wild  land  sold  a  certain  number  of  acres  to  be  taken  from 
one  side  of  the  lot,  and  the  parties  went  on  and  fixed  the 
line  of  division,  but  made  no  fence,  and  each  oecupied  up  to 
that  line  for  twenty  years,  it  was  held  to  give  the  purchaser  a 
good  title  by  possession,  although  it  was  afterwards  found  that 
the  line  was  fixed  too  far  distant  from  the  side  line  of  the  lot.* 
And  neither  actual  occupation,  cultivation,  nor  residence  are 
necessary,  when  the  property  is  so  situated  as  not  to  admit  of 
any  permanent,  useful  improvement,  and  the  continued  claim 
of  the  party  has  been  evidenced  by  public  acts  of  ownership 
such  as  he  would  exercise  over  property  which  he  claimed  ia 
his  own  right,  and  would  not  exercise  over  property  which  bto 
did  not  daim.^    Thus  it  is  said,  *^  much  depends  upon  the  na* 

^  Slator  V.  Jephenon,  6  Ouh.  199 ;  SteTOiu  v.  Hi^ister,  18  Venn.  894 ;  Pteknr 
V.  Parker,  I  Allen,  245 ;  Stevens  v.  Tall,  11  Gray,  S5. 

*  Ellioott  V.  Pearl,  10  Pet  412 ;  Langworthy  v.  Myers,  4  Iowa,  18. 

*  Faoght  V.  Holway,  50  Me.  24. 

*  Ewing  u.  Bornet,  11  Pet.  41.  See  Blood  v.  Wood,  I  Met  528,  5SS;  Beo  v. 
Hunt  Spenc.  487 ;  Bailey  v.  Carleton,  12  N.  H.  9 ;  Aug.  Lim.,  2d  ed.  416,  416 ;  Ia 
Frombois  r.  Jackson,  8  Cow.  604 ;  Boyall  v.  Idsle,  15  Qa.  545. 
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tare  and  situation  of  the  property,  and  the  uses  to  which  it  can 
be  applied,  or  to  which  the  owner  or  claimant  may  choose  to 
apply  it."  '^  To  constitute  an  adverse  possession,  it  is  only 
necessary  that  it  should  have  been  under  a  claim  or  color  of 
title."  '^  The  possession  will  be  adverse  if  had  and  continued 
under  the  claim  or  color  of  title,  however  groundless  the  sup- 
posed title  may  prove  to  be."  ^ 

33.  But  there  are  some  acts  which  are  of  such  a  notorious 
character  as  of  themselves  to  constitute  a  disseisin,  without  any 
necessity  of  showing  that  they  were  known  to  the  real  owner  of 
the  land,  such  as  building  a  fence  around  the  laud,  or  erecting 
buildings  upon  it.^  And  one  by  maintaining  a  fence  within  a 
highway  under  a  claim  of  right,  for  forty  years,  will  gain  for 
the  occupant  a  prescriptive  right  against  the  Commonwealth.^ 
If  one  tenant  in  common  erect  a  building  upon  the  common 
knd  for  his  own  use,  it  is  an  ouster  to  that  extent  of  his  co- 
tenants,  and  they  may  have  trespass  against  him  for  so  doing, 
or  may  remove  the  buildings.^ 

34.  If  the  disseisin  be  merely  by  the  erection  of  buildings,  it 
would  not,  it  seems,  extend  beyond  the  part  of  the  land  actu- 
ally occupied  by  them,  as  where  one  built  a  blacksmith's  and 
carpenter's  shop  upon  anotlier's  land,  and  the  occupants  of  the 
latter  shop  occasionally  made  use  of  the  adjoining  land  to  dry 
boards  upon,  and  those  of  the  blacksmith  shop  used  other  parts 
of  the  lot  to  run  carriages  on,  and  put  tires  on  wheels,  it  was 
held,  tliat  the  disseisin  extended  only  to  the  part  covered 
by  the  buildings,^  and  so  far  as  it  was  a  disseisin,  it  operated 
against  the  mortgagee,  though  done  to  the  possession  of  the 
mortgagor. 

35.  It  may  be  stated,  as  a  generally  conceded  prin- 
ciple, that  *acts  of  disseisors  are,  in  respect  to  the  law-  [*496] 
ful  owuers  or  true  proprietors,  to  be  limited  to  an 

1  Ford  o.  Wilioo,  85  Misa.  504,  505 ;  Gnnt  v.  Fowler,  39  N.  H.  104;  Famu-  v. 
Fenenden,  39  N.  H.  281 ;  post,  *498. 

<  Poignard  v.  Smith,  6  Pick.  172,  178;  Ang.  lim.,  2d  ed.  416,  423 ;  Jackaon  v. 
Warford,  7  Wend.  62. 

'  Cutter  p.  Cambridge,  6  Allen,  20. 

*  Bennett  v.  Clemenoe,  6  Allen,  IS ;  Stedman  v.  Smith,  8  £.  &  Bl.  1 ;  Erwin  v, 
Olmsted.  7  Cow.  229. 

*  P6ignard  v.  Smith,  8  Pick.  272. 
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actual  ouster  and  exclusive  occupation  by  such  disseisors,  and 
as  many  cases  say,  to  what  one  has  under  actual  improvement 
and  within  a  substantial  enclosure.^ 

86.  Although  the  doctrine  above  laid  down  would  not,  prob- 
ably, be  controverted  in  any  case  where  the  entry  of  the  party 
claiming  adversely  to  the  true  owner  is  not  made  under  the 
color  of  title  by  deed,  tliere  are  numerous  cases  where  it  has 
been  held,  that  if  one  enters  under  such  deed  or  written  in- 
strument, and  occupies  and  improves  the  land,  the  limits 
and  extent  of  his  legal  possession  will  be  defined  by  the 
boundaries  contained  in  such  deed  or  instrument,  though  such 
deed  be  itself  of  no  validity  in  conveying  a  title.  The  cases 
cited  below  will  be  found  to  favor  both  these  propositions.' 
And  if  the  possession  be  vacant,  it  is  probably  true  tliat 
a  grantee  entering  under  a  deed  which  is  recorded,  and  oc- 
cupying a  part  of  the  premises  described  therein,  may  be 
deemed  to  have  gained  a  seisin  of  all  that  is  embrkced  within 
its  boundaries.  But,  in  the  .case  of  wild  lands,  the  seisiu 
follows  the  title,  except  so  far  as  one,  entering  without  title, 
shall  have  actually  occupied  by  enclosures  or  by  culdya- 
tiou  of  an  open  and  notorious  character,  and  thereby  di- 
[*497]  vested  the  real  owner  of  the  possession.'    And  while  *it 

1  Brimmer  v.  Propn.  Long  Wharf,  5  Pick.  131,  135;  Blood  v.  Wood,  I  Met. 
52S,  535;  Miller  v.  Shaw,  7  Serg.  &  R.  129;  Creaap  v.  Hntaon,  9  Gill,  269; 
Jackson  v.  Schoonmaker,  2  Johns.  234 ;  Davidson  v.  Beatty,  3  Harr.  &  M'H.  594  ; 
Brandt  v.  Ogden,  1  Johns.  156 ;  Den  v.  Hunt,  Spenc.  487 ;  Lane  v.  Gould,  10  Bart. 
254 ;  Sharp  v.  Brandow,  15  Wend.  597  ;  Jackson  v,  Warford,  7  Wend.  62 ;  Smith 
9.  Hosmer,  7  N.  H.  436 ;  Watroos  v.  Soathworth,  5  Copin.  305 ;  Clnggag«  v. 
Duncan,  1  Serg.  &  R.  113 ;  Ang.  Lim.,  2d  ed.  429 ;  Pipher  v.  Lodge,  16  Serg.  Ik 
R.  231;  Hatch  v.  Vermont  Central  Railroad,  28  Verm.  142;  Goewej  o.  Urig,  18 
Bl.  238;  Hanna  v.  Renfro,  32  Miss.  129,  130. 

>  2  Smith,  Lead.  Gas.,  5th  Am.  ed.  563 ;  Hoag  v.  Wallace,  8  Foet.  547 ;  Swift  p. 
Gage,  26  Verm.  224;  Hoye  v.  Swan,  5  Md.  537;  RoyaU  v.  Lisle,  15  Ga.  545 ; 
Tnmey  v.  Chamberlain,  15  Bl.  271 ;  Green  v.  Liter,  8  Cninch,  250;  EUicott  0. 
Pearl,  10  Pet  412 ;  Spaulding  v.  Warren,  25  Verm.  316 ;  Bonr  v.  Grau,  4  Wheat. 
213 ;  Kennebcck  Purchase  v.  Springer,  4  Mass.  416 ;  Blood  v.  Wood,  1  Met.  528, 
535 ;  Lane  o.  Gould,  10  Barb.  254 ;  Noyes  o.  Dyer,  25  Me.  468 ;  Little  p.  Downlnf^, 
37  N.  H.  367  ;  Farnur  v.  Fessenden,  39  N.  H.  279 ;  Sanborn  o.  French,  2  Foster, 
249 ;  Jackson  v.  Newton,  18  Johns.  355 ;  Brackctt,  Petitioner,  hS  Me.  228. 

'  Jackson  v.  Schoonmaker,  2  Johns.  230 ;  Bailey  v.  Carleton,  12  N.  H.  9 ;  Sharp 
V.  Brandow,  15  Wend.  599 ;  Little  v.  Megquier,  2  Me.  176 ;  Ang.  Lim.,  2d  ed.  40O, 
426 ;  Jackson  9.  Howe,  14  Johns.  4^5;  Cluggage  v.  Duncan,  1  Serg.  &  R.  US  ; 
Criswell  V.  Altemns,  7  Watts,  426 ;  Sicard  v.  Davis,  6  Pet.  124 ;  Den  9.  Hna^ 
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is  laid  down  as  a  principle  of  universal  application,  that 
the  law  never  raises  a  constructive  possession  against  the  real 
owner  of  land,^  merely  flowing  land  for  working  a  mill,  does 
not  disseise  the  owner,  nor  gain  a  title  to  the  land  flowed  be- 
yond a  mere  easement  in  it.'    It  is  also  held  to  be  a  sound  prop- 
osition, that  if  an  entry  be  wrongful,  though  it  be  under  a  deed, 
a  possession  thereby  gained  will  only  extend  so  far  as  the  tenant 
shall  actually  occupy  the  premises.^  But  where  a  man  entered, 
TUider  a  claim  of  title,  upon  another's  tract  of  land,  and  im- 
proved and  fenced  a  part  of  it,  and  had  the  boundaries  of  his 
claim  surveyed  and  marked,  including  woodland  not  enclosed, 
and  openly  and  exclusively  used  the  woodland  as  his  own,  in 
connection  with  his  improvements,  as  farmers  ordinarily  use 
their  woodlands,  it  was  held  to  be  an  actual  occupation  of  such 
woodland  rebutting  the  constructive  seisin  and  possession  of  the 
one  who  originally  held  the  title.^    But  if  the  owner  also, 
during  this  time,  went  upon  this  wild  land,  and  did  acts  of 
ownership  tliereon  which  he  had  a  right  to  do,  it  would  negative 
the  essential  requisite  of  tire  possession,  that  of  being  exclusive 
on  the  part  of  him  who  claimed  to  have  gained  title  by  it.^  And 
it  is  universally  true,  that  actual  possession  of  a  part  is  legal 
possession  of  all  the  land  covered  by  the  party's  title.^    The 
doctrine  Is  ably  discussed  by  Parker,  C.  J.,  in  Bailey  v.  Carle- 
ton,  where  a  sound  distinction  seems  to  be  maintained.     If  a 
purchaser  enter  upon  land  described  in  a  deed,  and  do  sucli 
acts  of  ownership  upon  it  as  would  raise  a  reasonable  presump- 
tion that  the  owner,  knowing  them,  must  have  understood  that 
there  was  a  claim  of  title,  the  deed  or  color  of  title  under  which 

Spenc.  4S7 ;  Morrison  v.  Hays,  19  Qa.  S94 ;  Doe  v.  White,  1  Kerr.  N.  B.  632, 
641. 

1  Miller  p.  Shaw,  6  Seig.  &  R.  140;  Aog.  Lim.,  Sded.  433;  Jackson  v.  Wood- 
raff,  1  Cow.  286;  Slice  v.  Derrick,  2  Rich.  627;  Steedman  v.  HUliard,  3  Rich. 
101. 

*  Bartholomew  v.  Edwards,  1  Hoost  17. 

*  Den  V.  Hant,  Spenc.  4S7. 

*  WM  V.  Ament,  1  Grant,  Cas.  150;  Ament  v.  Wolf,  33  Penn.  St.  331 ;  Mur- 
pbj  V.  Springer,  1  Grant,  Cas.  73. 

«  O'Hani  0.  Richardson,  46  Penn.  St.  390,  391 ;  Rdjer  v.  Benlow,  10  S.  &  R. 


^  Bifert  v.  Read,  1  Nott  &  M'C.  364 ;  Anderson  t*.  Darby,  Id.  369 ;  Gardner  v. 
Gooch,  48  Me.  492 ;  Hardisty  v.  Glenn,  32  HI.  64 ;  Fairman  o.  Real,  14  Ul.  244. 
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he  has  entered  serves  to  define  specifically  the  boundaries  of  tho 
claim  or  possession.  But  if  the  occupation  is  not  of  a  character 
to  indicate  a  claim  which  may  be  coextensive  with  the  limits 
of  the  deed,  then  the  principle,  that  the  party  is  presumed  to 
enter  adversely  according  to  his  title,  has  no  sound  application, 
and  the  adverse  possession  may  be  limited  to  the  actual  occu* 
pation.  Accordingly  it  was  held,  that  where  a  grantor  em* 
braced  land  to  which  he  had  no  title,  in  the  same  deed  with 

that  to  which  he  had  a  title,  and  his  grantee  entered 
[*498J  upon  and  occupied  that  *part  only  to  which  the  grantor 

had  a  title,  it  did  not  operate  as  a  disseisin  of  the 
owner  of  the  other  land  described  in  the  deed,  although  such 
deed  was  duly  recorded.  No  presumption  of  a  claim  and  of  a 
color  of  title  beyond  the  actual  occupation,  could  arise  as  to 
other  lots,  so  as  to  give  it  the  character  of  a  disseisin  or  posses- 
sion adverse  to  the  true  owner,  so  as  to  bind  him,  although  such 
grantee  might  be  held  to  be  in  possession  according  to  his  title, 
in  a  controversy  with  one  who  should  make  a  subsequent  entry 
without  right.^  In  the  case  of  Little  v.  Megquier,  the  claimant 
entered  under  a  void  deed  which  was  regularly  recorded,  de- 
scribing the  land,  and  caused  the  boundaries  of  the  same  to  be 
run  out  according  to  the  deed,  and  paid  the  taxes  thereon  for 
many  years.  The  land  was  wild  and  uncultivated.  But  it  was 
held,  that  these  acts  did  not  work  a  disseisin  of  the  true  owner, 
for  to  do  that,  the  grantee  must  have  entered  upon  the  land, 
and  continued  openly  to  occupy  and  improve  it. . 

36  a.  The  importance  which  the  law  attaches  to  the  circum- 
stance that  one  making  a  disseisin  of  another's  estate,  enters 
under  what  is  called  color  of  tiiUj  in  determining  the  extent 
and  limits  of  such  disseisin,  seems  to  justify,  if  it  do  not  Require, 
a  somewhat  more  extended  reference  to  cases  where  this  doc- 
trine has  been  applied.  The  term  ^^  color  of  title,"  means  a  deed 
or  survey  of  the  land  placed  upon  the  record  of  land  titles, 

1  Bailey  v.  Carleton,  12  N  H.  9.  See  also  Jackson  v.  Richards,  6  Cow.  617  ; 
Sharp  V,  Brando w,  IS  Wend.  599;  Little  v.  Megquier,  a  Me.  176;  Ctngj^ge  v. 
Duncan,  1  Sei^.  &  R.  Ill,  119 ;  Jackson  t%  Woodruff,  1  Cow.  SS6 ;  Smith  r.  I». 
gram,  7  Ired.  175 ;  Williams  v.  Miller,  Id.  186 ;  Waggoner  v.  Halting*,  5  Pchb. 
St.  300.  See  Sei^le  i;.  Loaderbaugh,  5  Penn.  St  490 ;  Chandler  9.  Spear,  SS  Vema. 
388  ;  Osborne  v.  Ballew,  12  Ired.  373;  Berrjrman  v,  Kelly,  13  Ired.  S69 ;  Whifee  r. 
Burnley,  20  How.  235. 
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whereby  notice  is  given  to  the  true  owner,  and  all  the  world, 
that  the  occupant  claims  the  title.^    The  effect  of  having  color 
of  title,  is  sometimes  to  extend,  by  construction,  a  possession 
beyond  the  actual  occupation,  and  sometimes  to  change  the 
character  of  casual  acts  of  entry  upon  land  from  acts  of  mere 
trespass  to  those  of  possession.*     But  actual  occupation  is 
equally  effectual,  whether  with  or  without  color  of  title,  so  far 
as  it  extends.'    And  no  one  can  claim  color  of  title  by  deed, 
when  entering  upon  land  beyond  what  his  deed  purports  to 
convey.*     As  to  what  constitutes  a  color  of  title,  any  instru- 
ment having  a  grantor  and  a  grantee,  and  containing  a  de- 
scription of  the  lands  intended  to  be  conveyed,  and  apt  words 
for  their  conveyance,  gives  color  of  title  to  the  lands  described.' 
The  color  must  arise  out  of  some  conveyance  purporting  to 
convey  title  to  a  particular  tract  of  laud.^    And  a  possession, 
under  color  of  title,  is  with  a  claim  of  right  by  virtue  of  the 
colorable  title.^    The  color  of  title  suffices  only  to  give  boun- 
dary to  the  possession.'     But  a  release  or  quitclaim  of  all 
one's  interest  in  certain  land,  by  deed,  raises  no  color  of  title 
imless  it  appears  that  the  releasor  had  some  title  to,  or  posses- 
sion of  the  premises.*     Among  the  instances  where  a  deed,  not 
in  itself  effectual  in  passing  a  good  title,  has  given  color  of 
title  to  one  who  has  entered  under  it,  are  those  of  tax  deeds.*'^ 
So  a  quitclaim  deed  from  one  claiming  under  a  tax  deed, 
though  insufficient  to  pass  a  good  title,  gives  to  one  in  posses- 
sion under  it,-  color  of  title.^^   So  the  deed  of  a  married  woman 
gives  to  the  grantee  named,  a  color  of  title,  and  extends  his 
possession  to  the  limits  described  in  it.^*    And  a  void  deed  may 
raise  a  color  of  title,  defining  the  extent  and  boundary  of  the 
possession  under  it,  by  the  description  in  the  deed.^'    Thus, 

1  Hodges  r.  Eddj,  38  Verm.  345.  '  Jakeway  v.  Barrett,  38  Verm.  323. 

*  Hodges  V.  Eddj,  iup.  *  Woods  v.  Banks,  14  N.  H.  HI. 

*  Brooks  r.  Brayn,  35  III  394.  «  Shackleford  v.  Bailey,  35  111.  391. 
T  RiiflseU  o.  Erwin,  38  Ala.  48.  «  Minot  v.  Brooks,  16  N.  H.  376. 

*  Woods  V.  Banks,  sup. 

^  DQliogbam  v.  Brown,  38  Ala.  311 ;  Prescott  v.  NeT«rs,  4  Mason,  326 ;  Little 
V.  Sfegqaier,  2  Me.  176 ;  Brackett,  Petitioner,  53  Me.  236. 

u  Minot  V.  Brooks,  sup. 

V  Sanborn  v.  French,  2  Foster,  246 ;  Brackett,  Petitioner,  sup. 

B  Woffi>rd  V.  McKinna,  23  Tex.  46 ;  Charle  v.  Safibld,  13  Tex.  94 ;  PiHow  v. 
Bobeits,  13  How.  472. 
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where  J.  S.,  while  occupjing  an  estate  of  great  extent,  but 
with  no  other  title  except  an  exclusive  possession,  granted  it  by 
deed,  with  metes  and  bounds,  which  was  recorded,  to  J.  D.,  who 
entered  upon  the  premises,  claiming  them  as  his  own,  it  was 
held  to  give  him  such  a  possession  as,  under  the  statute,  might 
ripen  into  a  title,  and  might  be  availed  of  against  a  stranger 
entering  upon  the  premises,  although  he  never  had  enclosed 
the  same  by  a  fence.  And  this  doctrine  applies  as  well  to  ex- 
tensive, as  limited  tracts  or  parcels  of  land.^  And  the  forgo- 
ing doctrine  extends  to  carrying  the  flats  in  front  of  and  adjoin- 
ing to  upland,  which  has  thus  been  conveyed  and  described, 
where  possession  of  the  upland  has  been  taken  under  the  deed.' 
But  where  the  void  deed  purported  to  convey  two  distinct  par- 
cels,'and  the  grantee  entered  upon  only  one,  and  occupied  it,  it 
was  held  not  to  afiTect  the  other  parcel  described  in  his  deed.' 
87.  In  a  case  where  the  owners  of  adjacent  lands,  in  their 
deeds,  bounded  respectively  on  each  other,  but  no  measure  or 
monument  was  given,  it  was  held,  that  the  possession  and  title 
followed  the  prior  occupancy,  where  this  had  been  continued 
for  twenty  years  or  more.  And  where  one  erected  a  house  so 
that  the  eaves  extended  over  the  disputed  line,  it  was  submit- 
ted to  the  jury  which  was  first,  the  occupancy  of  the  other  party 
up  to  the  line  claimed,  or  the  erection  of  the  house  with  its 
extended  eaves.  If  the  latter,  then  the  subsequent  occupation 
of  the  former  by  cultivating,  &c.  up  to  the  body  of  the  bouse, 
was  no  disseisin  of  the  owner  to  the  extent  of  his  eaves.  If  the 
former,  the  erection  of  the  eaves  did  not  disseise  the  occupant 
of  the  land,  though  it  might  give  the  owner  of  the  house  an 
easement  in  the  other  land  to  that  extent.^  * 


*  None. — By  the  French  law,  by  custom  or  agreement,  applicable  to 
houies,  a  right  exiaiB  in  the  owner  to  use  space  enough,  adjmning  the  same,  to 
place  a  ladder  for  purposes  of  repairing  the  same,  though  it  be  upon  the  land 

1  Hicks  V,  Coleman,  25  Cal.  131  -  137  ;  Moss  v.  Scott,  8  Dana,  875  ;  Jackam  r. 
Elston,  12  Johns.  454;  Thomas  v.  Harrow,  4  Bibb,  563;  Kennebec  rwirhMri  r. 
Laborce,  2  Me.  275  ;  Kimball  v.  Lobmas,  31  Cal.  154;  French  v.  RoIUbs,  81  Msl 
378 ;  Welbom  v.  Anderson,  37  Miss.  162,  163. 

'  Brackett,  Petitioner,  53  Me.  231,  244. 

*  Grimes  v.  Ragland,  28  Geo.  123. 

«  Thacker  p.  Guardenier,  7  Met  484;  Carbrej  v.  Willis,  7  Allea,  S7D;  WH- 
lett  V.  Fowle,  8  Cosh.  150. 
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*38.  The  policy  of  the  law  in  giving  the  title  to  the  [*499] 
one  who  shall  have  had  such  an  adverse  possession  of 
lands  as  has  been  above  described,  is  thus  stated  bj  Gibson,  C. 
J.,  in  Sailor  v.  Hertzogg :  ^'  The  statute  protects  the  occupant, 
not  for  his  merit,  for  he  has  none,  but  for  the  demerit  of  his 
antagonist  in  delaying  the  contest  beyond  the  period  assigned 
for  it,  when  papers  may  be  lost,  facts  forgotten,  or  witnesses 
dead."  ^ 

39.  But  wherever  the  acts  of  supposed  disseisin  is  equivocal 
in  its  nature,  the  presumption  always  is,  that  it  is  in  accordance 
with,  and  not  in  hostility  to,  the  title  of  the  true  owner.^ 
Such  possession  is  never  conclusive,  it  only  raises  a  presump- 
tion of  fact,  and  not  a  presumption  of  law.  It  is  only  evidence 
of  a  grant,  subject  to  be  controlled  like  other  presumptions  of 
&ct« 

40.  And  mere  possession,  without  a  claim  of  right,  gives  no 
title,  however  long  the  same  may  be  continued.^ 

41.  It  is,  moreover,  a  principle  of  universal  application,  that 
the  statute  of  limitations,  in  respect  to  the  possession  of  lands, 
does  not  run  against  a  State,*^  at  common  law,  for  a  State  can-^ 
not  be  disseised  except  as  provided  by  statute. 

42.  To  give  effect  to  an  adverse  possession  as  a  source  of 

of  the  adjacent  owner.  This  space  is  generally  of  a  defined  width,  and  ex- 
tends upon  each  side  of  such  house,  if  it  be  a  separate  structure,  and  is 
called  ^  Tour  de  VEchdle."  It  is  regarded  as  a  servitude  which  the  land 
owes  to  the  boilding.  But  if  the  owner  of  the  building  suffers  the  water 
fron  the  roof  to  fall  upon  this  space,  he  is,  as  it  seems,  bound  to  keep  the 
same  paved,  so  that  the  water  shall  not  penetrate  his  neighbor's  soil.  Mer- 
lin, EiSpertoire  de  Jurisp.  *^  Tour  de  VEchelle,**  §  8 ;  1  Lois  des  Bfttiments, 
&c  par  Lepage,  244,  252.     (Ed.  1857.) 

1  8ai1or  v.  Hertxogg,  2  Penn.  St.  182.  See  Ang.  Ltm.,  2d  ed.  412,  413.  See  La 
Frombois  v,  Jackson,  8  Cow.  616,  by  Vide^  Sen. 

*  Pipher  v.  Lodge,  16  Serg.  &  R.  229,  231  ;  Smith  v.  Hosroer,  7  N.  H.  436 ; 
Smith  V,  Bartis,  6  Johns.  218 ;  Jackson  v.  Sharp,  9  Johns.  163 ;  Fosgate  v.  Her- 
kimer Co.  9  Barbu  287;  Pierson  p.  Tomer,  2  Ind.  123;  Alexander  v.  Polk,  39 
Misi.  755. 

*  Stevens  v.  Taft,  1 1  Gray,  36. 

*  La  Frombois  r.  Jackson,  8  Cow.  603 ;  Adams  p.  Gaice,  80  Miss.  397. 

*  Lindsej  v.  Miller,  6  Pet.  666;  The  People  v.  Van  Rensselaer,  8  Barb.  189; 
The  People  v.  Clarke,  10  Barb.  120;  Kingman  r.  Sparrow,  12  Barb.  201  ;  Doe  v, 
Dnrdeo,  20  Ga.  467  \  Ward  v,  Bartholomew,  6  Pick.  409 ;  Burgess  v.  Gray,  16 
How.  48,  65 :  Y ickery  v.  Benson,  26  Ga.  590. 
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title,  not  only  must  the  possession  be  such  as  raises  a  presump- 
tion of  a  deed,  but  it  must  be  yielded  to  without  opposition  by 
the  real  owner.^  When,  therefore,  such  owner  protested 
against  the  acts  of  possession  of  the  other  party,  and  consulted 
counsel  in  regard  to  them,  it  prevented  the  party  who  did  the 
acts  from  thereby  gaining  a  title.^ 

43.  Though  the  cases  chiefly  referred  to  thus  far,  have  been 
those  where  there  was  something  tantamount  to  an  actual  ous- 
ter or  expulsion  of  the  original  owner,  followed  by  a  possession 
of  the  requisite  character,  it  is  not  necessary  that  the  posses- 
sion should  have  been  originally  acquired  by  such  an 
[*500]  act,  *if  it  is  taken  and  retained  under  a  claim  of  own- 
ership on  the  part  of  the  tenant,  and  this  is  known  and 
yielded  to  by  the  original  owner.  Such  possession  is  deemed 
to  be  adverse,  though  not  in  its  character  hostile.  Thus, 
where  two  adjacent  owners  of  land  agreed  upon  a  fence  of 
convenience  between  their  lands,  varying  from  the  true  line, 
and  each  occupied  up  to  it  for  more  than  twenty  years,  with- 
out claiming  to  own  beyond  the  true  line,  their  original  rights 
^were  held  not  to  be  aflfected.  Whereas,  if  each  had,  in  such 
case,  occupied  up  to  the  fence,  and  claimed  a  right  so  to 
do,  by  reason  of  such  holding,  it  would,  after  twenty  years, 
have  given  a  title  in  accordance  with  such  occupancy.^  But 
where  the  wall  between  the  parties  was  three  feet  in  thick- 
ness, and  stood  wholly  upon  one  of  the  owner's  land,  and 
both  parties  occupied  up  to  it,  and  the  one  on  whose  land 
it  did  not  stand  claimed  to  own  to  the  middle  of  it,  but  this 
was  not  known  to  the  other  party,  and  no  change  in  occu- 
pancy took  place,  it  was  held  that  this  claim  had  no  effect 
in  changing  the  rights  of  the  respective  owners  to  the  laud  oc- 
cupied by  the  wall.  There  was  no  adverse  occupation  on  the 
part  of  the  claimant.^     So  if  the  possession  indicated  by  a 

1  Sterens  v.  Taft,  U  Qnj,  85,  36. 

'  Stillman  v.  White  Rock  Co.  3  Woodb.  &  M.  538,  549.  Bat  it  oagM  to  \m 
stated  that  the  decision  in  this  case  related  to  an  incorporeal  hereditament,  And 
not  the  title  to  the  soil  and  freehold. 

*  Borrell  v.  Barrell,  11  Mass.  294.  See  Smith  v.  Hosmer,  7  N.  H.  436;  Fishtf 
V,  Prosser,  Cowp.  218;  Bradstreet  v,  Huntington,  5  Peters,  439,  440;  Dnke  «> 
Harper,  6  Yerg.  285 ;  Doe  t;.  Bird,  1 1  East,  49. 

^  Unntington  v.  Whaley,  29  Con.  391. 
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fence  originate  and  is  continued  in  a  mistake,  or  misapprehen- 
sion as  to  the  true  line,  commencing  when  it  was  erected,  it  is 
not  deemed  to  be  adverse.^     The  law  upon  this  subject  is  thus 
stated  by  the  court  of  Alabama :  "  If  a  party  occupy  up  to  a 
certain  fence  because  he  believes  it  to  be  the  line,  but  having 
no  intention  to  claim  up  to  the  fence  if  it  should  be  beyond  the 
line,  an  indispensable  element  of  adverse  possession  is  wanting. 
The  intent  to  claim  which  is  set  up,  is  upon  the  condition  that 
the  fence  is  upon  the  line,  or  if  the  fence  is  put  over  the  line 
from  mere  convenience,  the  occupation  and  exercise  of  owner- 
ship are  without  claim  of  title,  and  the  possession  would  not 
be  adverse."     But  it  is  stated  that  if  the  parties  agree  upon 
and  build  a  dividing  fence  between  their  parcels,  and  thej  re- 
spectively occupy  up  to  that,  it  would  be  an  adverse  possession. 
The  effect  of  the  occupancy,  therefore,  would  depend  upon  the 
intention  of  the  parties  while  enjoying  it.     And  cases  in  other 
States,  recognize  the  same  doctrine,  that  an  occupation,  for  the 
period  of  limitation  by  adjacent  owners,  up  to  an  agreed  divi- 
sion line  between  their  lands,  would  bar  their  right  to  deny 
that  it  was  tlie  true  line.* 

44.  Thus,  if  one  purchases  and  pays  a  consideration  for  land, 
and  enters  and  occupies  it  the  requisite  period  of  time,  it  will 
give  him  a  title,  under  the  principle  that  his  possession  is  ad- 
verse ;  *  so  if  he  enters  and  occupies  under  a  deed  which  proves 
to  be  invalid,  or  his  title  proves  to  be  otherwise  defective.^ 
But  if  he  enters  under  an  agreement  to  purchase,  —  until  the 
consideration  is  paid,  he  will  be  considered  as  holding  subordin- 
ate to  the  title  of  the  true  owner .^    So  a  holding  by  one  who 

1  Hbwud  V.  Reedy.  29  Geo.  154. 

^  Brown  V.  Cockerell,  33  Ala.  45;  Holton  v.  Whitney,  SO  Vt.  410;  St.  Lonis 
Vairersitj  9.  M'Cnne,  28  Mo.  481. 

*  Brown  V.  King,  5  Met  173. 

*  Anf*.  Lim.,  2d  ed.  435, 436 ;  La  Frombois  v.  Jackson,  8  Cow.  689, 596, 597, 602, 
613 ;  HaU  r.  Sterens,  9  Met.  418,  422 ;  Baiker  v.  Salmon,  2  Met.  32 ;  Jackson  p. 
Wheat,  18  Johns.  40 ;  Blight  v.  Rochester,  7  Wheat.  535 ;  Stansbnry  v.  Taggart,  3 
McLean,  457. 

'  Brown  V.  King,  5  Met  173;  Knox  v.  Hook,  12  Mass.  329 ;  McClannahnn  v. 
Bsmyw,  37  Miss.  664 ;  Stamper  v.  Griffin,  12  Ga.  450 ;  Den  v.  Kip,  2  Datch.  351 ; 
StansbniT  v.  Taggart,  3  McLean,  457.  See  Ripley  v.  Tale,  18  Verm.  220 ;  Fosgate 
V.  Herkimer  Co.  12  Barb.  352 ;  Vrooman  o.  Shepherd,  14  Barb.  441 ;  Doe  v.  Edgar, 
2  Scott  732 :  Ormond  9.  Martin,  37  Ala.  604 
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enters  under  a  parol  gift  of  land,  would  be  sufficient  to  give 
him  an  effectual  title  against  the  donor.^ 

45.  So  where  the  co-tenants  made  a  parol  partition  of  lands, 
and  each  occupied  in  severalty  the  share  assigned  to  him,  it 
was  held,  that  such  possession  was  so  far  adverse  as  to  create  a 
title  to  the  same  in  severalty.^  And,  upon  the  same  principle,  if 
one  of  several  co-tenants  takes  exclusive  possession  of  a  portion 
of  the  common  estate,  and  holds  it  for  a  sufficient  length  of  time, 
it  will  be  presumed  in  law  that  the  parties  have  made  partition.' 
46.   And  where  a  cestui  que  tn^t,  who  was  entitled 
[*601]  to  the  *possession  of  the  estate  by  the  nature  of  the 
trust,  was  suffered  to  occupy  the  premises  for  a  long 
space  of  time,  it  was  held,  that  the  law  would  either  presume 
a  conveyance  of  the  legal  estate  to  him  from  the  trustee,  or  that 
he  had  held  by  adverse  possession.^    So  though,  as  a  general 
proposition,  a  cestui  que  trust  in  possession  of  land,  is  tenant  at 
will  of  the  trustee,  and  a  sub-letting  by  a  tenant  at  will,  does 
not  determine  the  tenancy  without  notice  to  the  lessor,  yet 
where  the  cestui  que  trust  entered  into  an  agreement  with  one 
C,  a  stranger,  by  which  the  latter  took  possession  of  and  occu- 
pied the  premises,  until,  by  sufferance  of  C,  one  L.  entered  and 
occupied  them  for  the  term  of  more  than  twenty  years,  paying 
no  rent  therefore,  and,  at  that  time,  the  cestui  que  trust  died, 
it  was  held,  that  by  such  possession  of  L.,  the  entry  of  the  trus- 
tee was  barred,  the  same  having  been  adverse,  and  not  as  a  ten- 
ant at  will.* 

46  a.  Although  a  trustee  may  disavow  and  disclaim  his 
trust,  and  thereby  drive  the  claimant  to  an  action  within  th^ 
period  of  limitation,  no  length  of  time  bars  a  direct  trust  be- 
tween the  trustee  and  cestui  que  trusty  without  an  express  dis- 
avowal of  the  trust  by  the  trustee.*    The  rule  is  a  settled  one, 

^  Sumner  v.  Steven?,  6  Met  337 ;  Pope  v.  Henry,  24  Verm.  560.  See  Comim 
V.  Comins,  21  Conn.  413 ;  Qreeno  r.  Manson,  9  Verm.  40.  See  also  Cole  v.  Roe^ 
39  Mo.  413,  that  such  a  holdinj^  wonld  not  be  advene. 

'  Qregg  V.  Blaekmore,  10  Watts,  192 ;  Jackson  t*.  Moore,  13  Johns.  513. 

*  Russell  V.  Marks,  3  Met.  (Ky.)  45. 

*  Kinsman  v.  Loomis,  11  Ohio,  475;  Jackson  v.  Moore,  13  Johns.  516  ;  New. 
market  v.  Smart,  13  Am.  L.  He^.  390-404,  and  note  bj  Judge  Redfield. 

ft  Melling  t;.  Leak,  16  C.  B.  652,  670. 

*  Ante,  p.  *1 84. 
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that  80  loug  as  the  trust  subsists,  the  right  of  a  cestui  que  trust 
cannot  be  barred  by  his  being  out  of  possession.  This  can  only 
be  done  by  barring  and  excluding  the  estate  of  the  trustee.^ 
There  can  be  no  disseisin  of  a  trust.^  But  a  cestui  que  trust 
may  disseise  his  trustee,  and  gain  the  legal  estate,  though  his 
possession  will  be  presumed  to  be  permissive  and  not  adverse 
to  his  trustee.^  And  a  stranger,  by  an  adverse  possession  as 
against  a  trustee,  continued  for  the  requisite  period  of  time, 
may  bar  both  the  legal  estate  of  the  trustee,  and  the  equitable 
interest  of  the  cestui  que  trust.^ 

47.  It  seems  to  be  the  law,  as  now  understood,  that  if  one 
enters  under  a  contract  to  purchase,  and  hold  undisturbed 
possession  for  twenty  years,  claiming  to  hold  as  owner,  it  is 
sufficient  to  raise  a  presumption  of  a  grant  from  the  original 
owner.* 

48.  In  summing  up  the  effect  of  an  adverse  possession,  con 
tinned  for  such  a  length  of  time  as  to  operate  as  a  statute  bar 
to  the  claims  of  others  to  establish  a  title  to  lands,  the  language 
of  the  court  in  School  District,  &c.  v,  Benson,  may  be  adopted. 
'^  A  legal  title  is  equally  valid,  when  once  acquired ;  whether  it 
be  by  a  disseisin  or  by  deed,  it  vests  the  fee-simple,  although 
the  modes  of  proof,  when  adduced  to  establish  it,  may  differ." 
^  An  open,  notorious,  and  adverse  possession  for  twenty  years, 
would  operate  to  convey  a  complete  title  as  much  as  any  writ- 
ten conveyance.  And  such  title  is  not  only  an  interest  in  the 
land,  but  it  is  one  of  the  highest  character,  the  absolute  domin- 
ion over  it,  and  the  appropriate  mode  of  conveying  it  is  by 
deed."  *  The  operation  of  the  statute  takes  away  the  title  of 
the  real  owner,  and  transfers  it,  not  in  form,  indeed,  but  in 
legal  effect,  to  the  adverse  occupant.  In  other  words,  the  stat- 
ute of  limitation  gives  a  perfect  title.  The  doctrine  is  stated 
thus  strongly,  because  it  seems  to  be  the  result  of  modern  de- 

1  ZeHer's  Lewee  r.  Eckert,  4  How.  295 ;  Douche  v.  Sayetier,  8  Johns.  Ch. 
216;  Cholmondeley  v.  CUnton,  2  Merir.  361 ;  OvenBtreet  v.  Bate,  I  J.  J.  Marsh. 
370. 

>  Dow  r.  JeweU,  18  N.  H.  358. 

*  Whiting  V.  Whiting,  4  Gray,  241 ;  Cholmondelej  v.  Clinton,  mp. 

*  Goss  V.  Singleton,  2  Head  (Tenn.),  67,  76. 

*  Maltonner  v.  Dimmick,  4  Barb.  566 ;  Ashley  v.  Ashley,  4  Gray,  200. 
'  ^bool  District  v.  Benson,  31  Me.  384,  385. 
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cisions,  although  it  was  once  held  that  the  effect  of  the  statute 
was  merely  to  take  away  the  remedy,  aiid  did  not  bind  the  es- 
tate, or  transfer  the  title.  In  Moore  v.  Luce,  cited  bdow,  the 
court  say  explicitly,  '^  it  is  a  mistake  to  suppose  the  person 

• 

barred  by  the  statute  loses  nothing  but  his  remedy,"  and  the 
cases  cited  below  sustain  the  same  general  doctrine.^  The  court 
of  Vermont  have  held  that  adyerse  possession  for  the  statutory 
period  gives  the  possessor  an  absolute,  indefeasible  title  to  the 
land  against  the  whole  world,  on  which  he  could  either  sue  or 
defend  as  against  the  former  owner.  As  a  natural  consequence, 
the  former  owner  is  divested  of  all  the  new  owner  acquires.  This 
gives  to  adverse  possession  the  effect  of  a  conveyance.  And  an 
agreement  made  after  the  lapse  of  the  statutory  period  to  waive 
the  benefit  of  the  statute,  is  not  effective,  but  the  title  remains 
in  the  party  who  has  acquired  it  under  the  statute,  until  he 
conveys  it  back  with  all  the  solemnities  required  in  any  deed 
of  land.  If,  therefore,  one  be  in  possession  of  land,  he  may 
have  trespass  against  another  for  entering  upon  it,  although  he 
have  a  clear,  paper  title,  if  he  has,  in  the  mean  time,  lost  his 
title  by  adverse  possession  of  a  third  party.  It  would  be  like 
the  entry  of  a  stranger.' 

49.  The  cases  cited  in  illustration  of  the  principles  which 
have  been  applied  in  determining  the  questions  that  have 
arisen  under  this  branch  of  the  subject,  though  numerous,  are 
but  a  sample  of  the  dltnost  infinite  variety  which  may  be 
found  in  the  books  since  the  times  of  21  Jac.  I.,  when  the  Eng- 
lish statute  of  limitations  was  enacted,  which  was  in  force  there 
until  that  of  8  &  4  Wm.  lY,  ch.  27,  was  substituted  in  its 
stead.  It  has  not  been  thought  worth  while  to  copy  either  of 
these  statutes,  as  they  are  easily  accessible  to  the  reader,  since 
the  several  States  have  each  its  own  local  laws  upon  the  sub- 
ject, which  will  be  found,  it  is  believed,  in  an  intelligible, 
though  summary  form,  in  the  accompanying  note.  In  most,  if 
not  all  statutes  of  limitation,  both  of  England  and  this  coim- 

1  Steel  V.  Johnson,  4  Allen,  426  ;  Schall  v.  WiUianis  Valley  Kailroad,  35  Penn. 
St.  191, 205 ;  Ford  v.  Wilson,.35  Miss.  504 ;  Ellis  v.  Mnrraj, 2S  Miss.  129;  Oraffitu 
V.  Tottenham,  1  W.  &  Serg.  494 ;  Grant  v.  Fowler,  39  N.  H.  103 ;  Pederick  v.  Searie, 
5  S.  &  R.  240 ;  Moore  v.  Lnce,  29  Penn.  St.  262 ;  Armstrofng  v.  Bistemn's  Lessee,  S 
Md.  256 ;  Blair  v.  Smith,  16  Mo.  273. 

^  Hoghes  v.  Grayes,  39  Verm.  865.    See  Phillips  v.  Kent,  3  Zabr.  155. 
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try,  there  are  sariug  clauses  in  respect  to  persons  under  disa- 
bilities, such  as  coverture  in  women,  infancy,  lunacy,  and  the 
like.    But  with  few  or  no  exceptions,  a  disability,  to  have  that 
effect,  must  exist  at  the  time  when  the  adverse  possession  and 
consequent  right  of  action  to  recover  the  land  by  the  true  own- 
er, begins  or  accrues.    The  saving  does  not  extend  to  any  dis- 
ability subsequently  arising.^    If,  therefore,  possession  is  taken 
while  the  owner  is  a  feme  covert^  an  infant,  or  insane,  the  stat- 
ute does  not  begin  to  run  so  long  as  the  disability  continues.' 
And  where  possession  was  taken  during  the  life  of  a  tenant  for 
life,  and  the  reversioner,  then  a  feme  sohy  married  during  the 
life  of  such  tenant,  her  disability  of  coverture  existing  at  his 
death  prevented  the  statute  from  running  against  her,  so  long 
as  she  remained  a  feme  covert.^    But  where  the  tenant,  claim- 
ing by  adverse  possession,  entered  in  the  lifetime  of  the  ances- 
tor, who  was  under  no  disability,  and  continued  to  hold  after 
his  deatli,  till  the  expiration  of  the  twenty  years,  during  a  part 
of  which  time  the  heir  was  under  disability,  which  existed  at 
the  time  of  the  descent  of  the  estate,  it  was  held,  that  he  was 
thereby  barred.*    So  where  the  disseisin  took  place  in  1884, 
and  the  disseisee  became  insane  in  1843,  and  continued  so  the 
remainder  of  the  twenty  years,  he  was  held  to  be  barred.^ 
And  where  the  demandant,  who  was  a  feme  9ole  when  the  ten- 
ant took  possession,  soon  after  married,  and  remained  a  feme 
caifert  daring  the  twenty  years,  her  right  was  barred  by  the 
statute.^    In  Georgia,  however,  if  a  disability  occurs  on  the 
part  of  the  owner  during  the  term  of  limitation,  it  sus- 

1  Mbrvt's  J>awas  v.  Selden,  I  How.  37 ;  Seawell  v.  Bonch,  6  Jones  (Law.),  197 ; 
Claric'a  £x'n  v.  TnU,  1  Met.  (Ky.)  40,  41 ;  Haynes  v.  Jones,  2  Head  (Tenn.), 
872;  CettereU  r.  Datton,  4  Taunt.  820,  830;  Tracy  v.  Atherton,  36  Venn.  503, 
510;  McFarland  v.  Stone,  17  Verm.  174;  Reimer  v.  Stnber,  20  Penn.  St.  458. 

'  €rage  V.  Smith,  27  Conn.  74 ;  Seawell  v.  Banch,  aup. ;  Little  v.  Downing,  37 
X.  H.  355 ;  Edson  v.  ManseU,  10  Allen,  557. 

*  McLane  v.  Moore,  6  Jones  (Law),  520. 

«  Bedcer  v.  Van  Valkenbnrgh,  29  Barb.  324 ;  Fleming  v.  Griswold,  3  Hill,  85. 
deB  Lincoln  v,  Pbroell,  2  Head  (Tenn.),  143.  See,  as  to  the  eflect  npon  prescription 
m  to  easeroeDti,  Ac.  of  descent  of  the  servient  estate  to  a  minor  heir  before  ihe 
jeqatttie  period  of  adverse  enjoyment,  ante,  p.  *50. 

*  AUia  r.  Moors,  2  Allen,  306. 

*  Cmmer  v.  Gale.  3  Allen,  32S ;  Thorp  v.  Bay  mood,  16  How.  247.  See  also 
Abc.  Llm.,  4th  od.  I  477 -4Sa 
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pends  the  operation  of  the  statute  while  the  disability  con- 
tinues.^ 


[♦502]  •  N  aT  E . 

In  Alabama,  actions  for  the  recoyery  of  Unds,  tenementi,  or 
ments,  or  the  poflsession  thereof,  mnst  be  commenced  within  ten  jean  after 
the  cause  of  action  accrues.  Such  action  may  be  brought  by  the  State 
within  twenty  years.  When  a  right  of  entry  on  land  accrues,  the  entry 
must  be  considered  as  having  been  made,  and  the  cause  of  action  as  having 
accrued.  If  the  person  entitled  to  bring  such  action,  or  make  an  entry  on 
land  or  defence  founded  on  the  title  to  real  property,  be,  at  the  time  such 
right  accrues,  within  the  age  of  twenty-one  years,  a  married  woman,  or 
insane,  or  imprisoned  on  a  criminal  charge  for  any  term  less  than  for  liie,  the 
suit  may  be  brought,  or  the  entry  or  defence  made,  within  three  yean  after 
the  termination  of  such  disability.  But  the  period  of  limitation  can  in  no 
case  be  extended  beyond  twenty  years  from  the  time  the  cause  of  action  or 
right  accrued.  Upon  an  arrest  or  reversal  of  a  judgment  for  the  plaintiff,  a 
new  action  may  be  C9mmenced  within  a  year,  though  the  period  limited  may 
have  expired.     Code,  1867,  §§  2899,  2900,  2909,  2910. 

In  Arkansas^  when  any  person  or  persons,  their  heirs  or  assigns,  have  had 
three  years'  possession  of  any  lands,  tenements,  or  hereditaments,  claiming 
the  same  by  virtue  of  a  deed,  devise,  grant,  or  assurance,  they  are  entitled 
to  keep  and  hold  in  possession  such  quantity  of  land  as  is  specified  and 
described  in  their  deed  of  conveyance,  devise,  grant,  or  other  assurance ; 
and  such  possession  constitutes  an  effectual  bar  to  any  action  brought  for 
the  recovery  thereof  in  law  or  equity,  and  vests  an  absolute  and  indefeasible 
title  in  fee-simple  to  such  lands  and  tenements,  unless  the  person  entitled  to 
such  action  is  at  the  time  of  the  possession  taken,  or  after  the  accruing  of  the 
right  of  title,  within  the  age  of  twenty-one  years,  yem^  covert,  or  non  compos 
mentis^  in  which  case  he  may  bring  his  action  within  two  years  after  the 
removal  of  the  disability.    Cumulative  disabilities  are  not  allowed,  but  only 
those  which  existed  at  the  time  when  the  right  first  accrued.     Suits  for  the 
recovery  of  lands  must  be  within  seven  years  after  the  cause  of  actkHi 
accrued ;   but  if  the  person  entitied  to  such  action  is  under  any  of  the 
disabilities  before  mentioned,  at  the  time  the  right  first  accrued,  he  may 
bring  the  same  within  tiiree  years  next  aft»r  the  removal  of  the  disability. 
Vo  cumulative  disability  is  allowed.    No  entry  upon  lands  is  valid  as  a 
claim,  unless  an  action  is  commenced  thereon  within  one  year  after  aoch 
entry,  and  within  seven  years  finom  the  time  when  the  right  accrued.     Dig. 
Stat  1858,  ch.  106,  §§  1,  2,  8,  p.  748. 

^  Everett  v.  Whitfield,  27  Ga.  159.    See,  as  to  {ncorporsal  hereditaments  in  similar 
cases,  Washburn,  Easements,  110, 114;  ante,  p.  *50. 
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In  Conneeiicut^  entry  into  land  is  limited  to  fifteen  years  next  after  the 
right  first  accrued ;  and  no  entry  is  sufficient,  unless  an  action  is  commenced 
thereupon  and  prosecuted  with  effect,  within  one  year  next  after  the  making 
thereof;  provided,  that  if  the  person  who  has  such  right  is,  at  the  time  of 
its  first  accruing,  within  the  age  of  twenty-one  years,  yeiR6  covert,  non  compos 
metuU,  or  imprisoned,  he  or  his  heirs  may  bring  an  action,  or  make  an  entry, 
within  fire  years  after  the  removal  of  the  disability,  or,  in  case  of 
the  death  of  such  *per8on  entitled  to  the  action,  within  five  years  [*503] 
after  the  death.  Upon  the  reversal  of  a  Judgment  rendered  for 
the  plaintiff,  a  new  action  may  be  brought  within  one  year.  Conn.  Gen. 
Stat  1866,  p.  551. 

In  Delaware^  the  right  of  entry  into  any  land  is  barred  after  twenty  years 
after  the  right  first  accrued,  and  no  action  for  or  in  respect  to  any  real  prop- 
erty can  be  maintained  unless  the  plaintiff,  his  ancestor,  or  predecessor,  has 
had  actual  seisin,  or  possession  of  the  premises  within  such  time.  But  if  the 
person  entitled  to  the  action  or  entry  is,  at  the  time  the  right  first  accrues, 
an  infant,  or  a  married  woman,  insane,  or  imprisoned,  the  action  may  be 
brought  within  ten  years  after  such  disability  is  removed ;  and  if  such  person 
die  under  any  of  these  disabilities,  any  person  claiming  under  him  has  the 
benefit  of  this  saving.    Del.  Code,  1852,  ch,  122,  p.  439. 

In  Florida,  real  actions  must  be  brought  within  twenty  years  next  after 

the  cause  of  action  accrued,  and  an  entry  must  be  within  the  same  period. 

If  the  penon  entitled  to  the  action  or  entry  is  under  the  age  of  twenty-one 

years,  feme  covert,  non  compos  mentis,  imprisoned,  or  not  within  the  State  at 

the  time  auch  right  or  title  accrued,  he  or  his  heirs  may  bring  such  action,  or 

make  the  entry  within  ten  years  next  after  such  disabilities  are  removed. 

In  an  writs  of  right  and  other  actions  possessory,  any  person  may  maintain 

a  writ  of  right  upon  the  possession  or  seisin  of  his  ancestor  or  predecessor 

within  fifty  years ;   or  any  other  possessory  action  upon  the  possession  or 

seisin  of  his  ancestor  or  predecessor  within  forty  years  next  before  the  teste 

of  the  writ ;  but  no  person  can  maintain  a  real  action  upon  his  own  possession 

or  seisin,  but  within  thirty  years  next  before  the  teste  of  the  writ.    Thomps. 

Dig.  1847,  p.  441. 

In  Georgia,  actions  of  ejectment  must  be  brought  within  seven  years  after 
the  cause  of  action  accrues ;  and  an  entry  upon  any  real  estate  must  be 
made  witlain  this  period  after  the  right  or  title  accnied.  But  if  the  person 
entitled  to  such  action  or  entry  is,  at  the  time  such  right  accrued,  within  the 
age  of  twenty-one ,  years,  feme  covert,  non  compos  mentis,  imprisoned,  or 
beyond  the  State,  he  or  his  heirs  may  bring  such  action  or  make  such  entry 
within  three  years  after  the  removal  of  such  disability.  Twenty  years'  un- 
interrupted possession  of  any  real  estate  by  a  person  claiming  under  any 
conveyance  or  other  authority,  either  by  himself,  or  by  others  under  whom 
be  claima,  gives  a  good  title  to  the  same  in  fee-simple.  A  suit  is  the  only 
evidence  of  a  claim  to  land.     Cobb,  New  Dig.  1851,  p.  559. 

In  lUmois,  the  right  of  entry  is  limited  to  twenty  years  next  after  the 
right  accmed  ;  and  every  real,  possessory,  ancestral,  or  mixed  action,  or  writ 
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of  right,  mast  be  brought  within  nich  period.  When  any  peraon  ii  poowed 
of  any  leal  property  by  actual  rendence  tbereon,  having  a  connected  title  in 
law  or  equity,  deducible  of  record  fttxn  the  State  or  the  United  States,  or 
from  any  officer  authorized  to  sell  such  land  for  the  noa-pajrment  of  tazei, 
or  on  execution,  or  under  any  order,  judgment,  or  decree  of  any  conrt  of 
record,  such  action  must  be  brought  within  seven  yean  next  after  possesnon 
being  taken ;  but  when  the  possessor  acquires  such  tide  after  taking  such 

possession,  the  limitation  begins  to  nm  from  the  time  of  his  acquir- 
[*504]  ing  title.     Such  possession,  Ho  be  a  bar,  must  be  continued  Ibr 

seven  years  next  preceding  the  time  of  asserting  the  right  of  entry, 
or  the  commencement  of  the  action.    The  heirs,  devisees,  aind  assigns  of  the 
person  having  such  possession  and  title,  have  the  benefit  of  his  possession. 
A  provision  like  this,  respecting  the  right  of  action  within  seven  yean, 
applies  also  to  the  right  of  entry.    Every  person  in  the  actual  possession  of 
lands  or  tenements,  under  claim  and  color  of  title,  made  in  good  faith,  for 
seven  successive  yean,  paying  all  taxes  assessed  thereon,  is  adjudged  the 
legal  owner ;  and  all  persons  claiming  under  such  possession  before  sudi 
seven  yean  have  expired,  who  continue  and  complete  the  same  in  like 
manner,  have  the  benefit  of  this  provision.    One  having  color  of  title,  made 
in  good  faith,  to  vacant  and  unoccupied  land,  and  paying  the  taxes  assessed 
thereon  for  seven  successive  yean,  is  adjudged  the  legal  owner  of  the  same ; 
and  othen  holding  under  him  have  the  benefit  of  his  possession.    Bat  sack 
tax-payer  is  not  entitled  to  the  benefit  of  this  provision,  if  any  person,, 
having  a  better  paper  title  to  such  vacant  and  unoccupied  land,  pays  th« 
taxes  on  it  for  any  one  or  more  yean  of  said  term  of  seven  yean.     These 
provisions  respecting  possession  under  claim  or  color  of  title,  do  not  extend 
to  lands  or  tenements  owned  by  the  United  States  or  the  State  of  Illinoisi 
nor  to  school  and  seminary  lands,  nor  to  lands  held  for  the  use  of  reUgioua 
societies,  nor  to  lands  held  for  any  public  purpose.    Nor  do  they  extend  te 
lands  or  tenements  when  there  is  an  adverse  titie  to  them,  and  the  holder  of 
such  advene  title  is  under  the  age  of  twenty-one  yean,  insane,  imprisoned, 
feme  covert,  out  of  the  United  States,  and  in  the  employment  of  the  United 
States  or  the  State  of  Illinois ;  provided  such  person  commence  an  actkm 
for  the  recovery  of  such  lands  or  tenements  within  three  yean  after  the 
removal  of  such  disabilities,  or,  in  case  of  vacant  and  unoccnpied  land,  shall, 
within  such  time,  pay  all  the  taxes  with  interest  thereon,  at  the  rate  of 
twelve  per  cent,  per  annum,  that  have  been  paid  on  such  land,  to  the  petmm 
or  persons  who  have  paid  the  same.     Upon  the  reversal  or  airest  of  aay 
judgment  for  the  plaintiff,  or  upon  his  being  nonsuited,  a  new  action  muLj  be 
brought  within  one  year  thereafter.     In  all  cases  where  the  person  entitled 
to  the  entry  or  action  is,  at  the  time,  under  the  age  of  twenty-one  yean, 
insane,  or  feme  covert,  he  may  make  such  entry  or  bring  such  action  withiit 
the  various  times  limited  after  the  removal  of  such  disability.     2  111.  CoAp. 
Stat  1858,  751,  752. 

In  Indiana,  actions  for  the  recovery  of  the  possession  of  real  estate  must 
be  brought  within  twenty  years.    Any  person  being  under  legal  diaabihttea 
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when  the  canse  of  action  accrues,  may  bring  his  action  within  two  years 
after  the  disability  is  removed.  If  the  person  entitled  to  bring  the  action 
die  before  the  expiration  of  the  time  limited,  his  representatives  may  bring 
the  same  within  eighteen  months  after  the  death  of  such  person.  If  the 
plaintiff  fail  in  the  action  from  any  cause  except  negligence  in  the  prosecu- 
tion, or  the  action  abate  or  is  defeated  by  the  death  of  a  party,  (m:  judgment 
be  arrested  or  reversed,  a  new  action  may  be  brought  within  five  years  after 
such  determination.    2  Ind.  Rev.  Stat  76,  77. 

In  lavxiy  actions  for  the  recovery  of  any  real  property  must  be 
brought  ^within  ten  years  after  the  right  accrues.  But  minors  may  [*5053 
commence  such  action  within  one  year  after  attaining  their  majority. 
If  the  person  entitled  to  the  action  die  within  one  year  next  previous  to  the  ex- 
piraticm  of  the  limitation,  this  does  not  apply  until  one  year  after  such  death. 
If  the  plaintiff  fiul  for  any  canse,  except  negligence,  in  the  prosecution  of  his 
action,  a  new  one  may  be  brought  within  six  months  thereafter.  Iowa,  Code, 
1851,  ch.  99,  §§  1659, 1666, 1667,  1668 ;  Revision,  1860,  §§  2740-2750. 

In  Kentucky^  an  action  for  the  recovery  of  real  property  can  only  be 
brooghi  within  fifteen  years  after  the  right  first  accrued  to  the  plaintiff,  or 
to  the  person  through  whom  he  claims.    If,  at  the  time  the  action  accrued, 
soeh  person  was  an  infant,  married  woman,  or  of  unsound  mind,  such  per- 
son, or  Uie  person  claiming  under  him,  may  bring  the  action  within  three 
years  after  the  removal  of  such  disability,  or  death  of  the  person  under  dis- 
ability, —  cumulative  disabilities  are  not  allowed.    The  period  within  which 
the  action  may  be  brought,  cannot  in  any  case,  by  reason  of  any  death,  or 
the  existence  or  continuance  of  any  disability,  be  extended  beyond  thirty 
yean  from  the  time  the  right  first  accrued.    Where  an  occupant  of  land,  or 
the  person  under  whom  he  claims,  has  a  connected  title  thereto  in  law  or 
eqoity,  deduciUe  of  record  from  the  Commonwealth,  and  has  had  an  actual 
ooeopancy  of  the  same  by  settlement  thereon  for  seven  years,  such  possession 
is  a  bar  to  any  right  of  entry  or  action  under  an  adverse  tide.    But  this 
limitation  does  not  apply  to  a  person  who  is  an  infant,  a  married  woman,  of 
uatonnd  mind,  or  out  of  the  United  States,  in  the  employment  of  the  United 
States  or  of  the  State,  until  after  seven  years  after  the  removal  of  such 
disability ;  but  the  disability  of  one  of  several  claimants  saves  only  his  own 
right,  and  not  that  of  another.    2  Ky.  Rev.  Stat.,  Stant  ed.  1860,  123-125, 
ch.  6S,  arts.  1,  2. 

In  Z^mistona,  thirty  years^  possession  prescribes  land,  though  possessed 
without  any  title,  or  knavishly.  If  possessed  fairly  and  honestiy,  and  hy  just 
fttff,  that  is,  by  one  by  virtue  of  which  property  may  be  transferred,  such  as 
a  snlf  or  du/naliot^  though  no  real  right  may  be  thereby  given,  ten  years' 
posMsnoti  will  be  sufficient  if  the  true  proprietor  resides  in  the  State,  and 
twenhf  yean  in  case  he  resides  abroad.  There  \a  another  prescription  of  four 
yean,  which  was  against  a  minor  upon  his  coming  of  age,  as  to  any  real 
ertate  alienated  by  the  tutor  in  cases  not  provided  by  law.  For  the  pre- 
cripUott  araing  from  the  ten  or  twenty  years*  possession,  there  must  be  good 
fthh,  nod  i^parently  good  titie;  if,  therefore,  the  tide  be  defective  with 
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respect  to  form^  there  can  be  no  basts  for  the  ten  or  twenty  years'  prescrip- 
tion. Also,  any  interruption,  either  natural  or  legal,  suspends  prescription. 
Husbands  and  wives  cannot  prescribe  against  one  another.  Minors  and  per- 
sons under  interdiction,  cannot  be  prescribed  against.  Married  women  may 
be  prescribed  against,  though  not  separated  as  to  property,  for  all  belonging 
to  them  and  administered  by  their  husbands,  saving  their  recourse  against 
their  husbands.  But  prescription  does  not  take  place  during  marriage,  as  it 
respects  property  alienated  which  made  a  part  of  the  dowry,  nor  in  any  case 
during  marriage  when  the  action  of  the  wife  may  be  prejudicial  to 
[*506]  her  husband.  Lands  not  acquirable  by  alienation,  *cannot  be  ob- 
tained by  prescription.  Creditors,  and  every  other  person  who  may 
have  any  interest  in  acquiring  an  estate  by  prescription^  have  a  right  to 
plead  it  even  in  case  the  person  claiming  such  an  estate  should  renounce  the 
said  right  of  prescription.  Abstract  from  the  Civil  Code  of  Louisiana ;  4 
Griffith's  Annual  Law  Register,  p.  686. 

In  the  Revised  Statutes  of  Louisiana  for  1856,  an  amendment  to  the  code 
provides,  that  absentees  and  non-residents  of  the  State  shall  stand  on  the 
same  footing  in  relation  to  the  laws  of  prescription,  as  persons  present  or 
residents  of  the  State.    La.  Rev.  Sut.  1856,  p.  82,  §  29. 

In  Maryland,  whenever  land  is  taken  up  under  a  common  or  special  war- 
rant, or  warrant  of  re-survey,  escheat,  or  proclamation  warrant,  any  person, 
body  politic  or  corporate,  may  give  in  evidence  under  the  general  issue,  hk 
possession  thereof;  and  if  it  appears  in  evidence  that  the  person,  body  politic 
or  corporate,  or  those  under  whom  they  claim,  have  held  the  lan(|9  in  poesos 
sion  for  twenty  years  before  the  action  brought,  such  possession  is  a  bar  to 
all  right  or  claim  derived  from  the  State  under  any  patent  issued  upon  soch 
warrant.    Md.  Code,  1860,  vol  1,  art  57,  §  9,  p.  897. 

In  Massachusett^t  no  person  can  commence  an  action  for  tiie  recovery  of 
lands,  or  make  an  entry  thereon,  unless  within  twenty  years  after  the  right 
of  action  or  of  entry  first  accrued,  or  aft«r  he  or  those  under  whom  he 
claims,  have  been  seised  or  possessed  of  the  premises.  But  if  such  right  or 
title  first  accrued  to  an  ancestor  or  predecessor  of  the  person  who  brings  the 
action  or  makes  the  entry,  or  to  any  other  peraon  nnder  whom  he  claims, 
the  twenty  years  are  computed  from  the  time  when  the  right  or  title  so  first 
accrued.  The  right  of  entry  or  of  action  of  a  person  disseised,  is  deemed  to 
have  accrued  at  the  time  of  such  disseisin.  If  he  claims  as  heir  or  devisee 
of  one  who  died  seised,  his  right  ts  deemed  to  have  accrued  at  the  time  of 
such  death,  unless  there  is  an  intervening  estate,  in  which  case  his  right  is 
deemed  to  accrue  when  such  .estate  expires,  or  would  have  expired  by  its 
own  limitation.  His  right,  so  far  as  it  is  affected  by  any  limitatioh  prescribed 
in  any  remainder  or  reversion,  is  deemed  to  accrue  when  the  intermediate 
or  precedent  estate  would  have  expired  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof  for  which  he  might  have  entered  at  an 
earlier  time ;  he  may  enter,  however,  when  entitied  to  do  so  by  reason  of 
any  forfeiture  or  breach  of  condition,  and  if  he  claims  under  such  a  titfev 
his  right  is  deemed  to  have  accrued  when  the  forfeiture  was  incurred  or  the 
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ooodition  was  broken.    In  all  cases  not  otherwise  specially  provided  for,  the 
light  is  deemed  to  have  accrued  when  the  claimant,  or  the  person  under 
whom  be  claims,  first  became  entitled  to  the  possession  of  the  premises  under 
the  title  upon  which  the  entry  or  the  action  is  founded.    If  any  minister  or 
other  sole  corporation  is  disseised,  any  of  his  successors  may  enter  upon  the 
premises,  or  bring  an  action  for  the  recovery  thereof,  at  any  time  within  five 
years  after  the  death,  resignation,  or  removal  of  the  person  so  disseised,  not- 
withstanding the  twenty  years  after  such  disseisin  have  expired.    If,  at  the 
time  when  such  right  first  accrues,  the  person  entitled  to  it  is  within 
the  age  of  twenty-one  years,  disabled  by  marriage,  insane,  *im-  [*507] 
prisoned,  or  absent  from  the  United  States,  such  person,  or  any  one 
claiming  under  him,  may  make  the  entry  or  bring  the  action  at  any  time 
within  ten  years  after  such  disability  is  removed,  though  the  twenty  years 
before  limited  have  expired.    And  if  such  person  dies  uuder  these  disabili- 
ties, the  entry  may  be  made  or  the  action  brought  by  his  heirs,  or  any  other 
person  claiming  under  him,  at  any  time  within  ten  years  after  his  death, 
notwithstanding  said  twenty  years  have  expired.    But  in  such  case  no  fur- 
ther time  is  allowed  on  account  of  the  disability  of  any  other  than  the  first 
person  who  was  under  disability,  and  died  without  having  recovered  the 
premises.     A  person  is  not  deemed  to  have  been  in  possession,  unless  he  has 
continued  in  open  and  peaceable  possession  of  the  premises  for  one  year 
next  afler  such  entry,  or  unless  an  action  is  commenced  upon  such  entry  and 
seisin  within  one  year  afler  he  is  ousted  or  dispossessed.    When  the  right  of 
entry  or  action  of  a  tenant  in  tail  or  remainder-man,  is  barred  by  limitation, 
the  estate  tail  and  all  remainders  and  reversions  expectant  thereon  are  also 
barred.    When  a  tenant  in  tail  or  remainder-man  dies  before  the  expiration 
of  the  period  of  limitation,  no  person  claiming  any  estate  which  the  tenant 
in  tail  or  remadnder-man  might  have  barred,  can  make  an  entry  or  bring  an 
action  to  recover  such  land,  except  within  the  period  during  which  the  ten- 
ant in  tail  or  remainder-man,  if  he  had  so  long  lived,  might  have  made  such 
entry  or  brought  such  action.     Suits  for  the  recovery  of  lands  in  behalf  of 
Che  Commonwealth,  must  be  brought  within  twenty  years,  except  as  to  the 
Province  lands  in  the  town  of  Provincetown,  and  land  owned  by  the  State 
in  the  baain  of  tilie  Back  Bay.     A  notice  given  to  prevent  the  acquisition  of 
an  easement,  is  deemed  so  far  a  disturbance  of  the  right  in  question,  as  to 
enisle  the  party  claiming  it  to  bring  an  action  of  tort  as  for  a  nuisance  or 
disturbance,  for  the  purpose  of  trying  the  right     On  the  abatement  of  the 
action  by  the  death  of  any  party  thereto,  or  on  reversal  or  arrest  of  judg- 
ment, a  new  action  for  the  same  cause  may  be  brought  at  any  time  within 
one  year  after  the  determination  of  the  original  action,  or  afler  the  reversal 
of  the  judgment.    Mass.  Gen.  Stat.  1860,  ch.  154,  p.  774. 

In  Maine,  the  statute  of  limitations  of  real  actions  was  originally  derived 
from  that  of  Massachusetts,  and  the  general  provision  of  the  statutes  of  these 
States  are  identical,  namely,  those  limiting  the  time  of  bringing  the  action 
or  making  the  entry,  those  defining  the  time  when  the  right  accrues,  the  sav- 
ing proviaions  in  favor  of  those  under  legal  disabilities,  those  relating  to  ac- 
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tioDB  broQgbt  hj  a  minitter  or  other  lole  corporatioDB,  and  to  actions  broogbt 
bj  the  State.  It  u  further  provided  in  Blaine,  that  to  ooostitate  nich  ad- 
▼eiM  ponenion  at  to  bar  the  right  of  recovery,  it  shail  not  be  neoeHarj  for 
the  lands  to  be  surrounded  with  fences,  or  rendered  inaccesnble  by  water; 
but  it  is  sufficient,  if  the  posBcsmon,  occupation,  and  improvement  axe  open, 
notorious,  and  comporting  with  the  ordinary  management  of  a  farm,  althoof^ 
the  part  used  as  a  wood-lot*is  not  encloied.  When  a  writ  in  such  action  fiuls 
from  insufficient  service  or  negligence  of  the  officer,  or  the  action  is  defeated 
for  any  matter  of  fonn,  or  by  death  or  other  disability,  or  the  demandaatTa 
judgment  is  reversed,  a  new  action  may  be  brought  within  sis 
[*508]  months.  No  action  for  the  recovery  of  *lands  can  be  commenced  or 
maintained  against  any  person  in  possession  thereof,  when  he  or 
those  under  whom  he  claims  have  been  in  actual  poeseasion  for  more  thaa 
forty  years,  claiming  to  hold  by  adverse,  open,  and  exclusive  possession  in 
their  own  right.    Me.  Rev.  Stat  1847,  ch.  105,  p.  616. 

In  Miehigany  the  statute  is  the  same  as  that  in  Massachusetts,  except  that 
there  is  no  provision  specially  relating  to  tenants  in  tail  and  remainder-mea, 
or  the  acquisition  of  easements.    Mich.  Comp.  Laws,  1857,  ch.  164. 

By  act  1863,  No.  227,  it  is  provided,  that  actions  for  the  recovery  of  laadsi 
or  the  possession  thereof,  shall  be  brought  within  fifteen  years  after  the  right 
of  action  or  of  entry  shall  have  first  accrued  to  the  plaintiff,  or  to  some  per- 
son through  whom  he  claims ;  except  that  where  the  defendant  claims  title 
to  the  land  by  deed  made  upon  a  sale  thereof  by  an  executor,  administratCMr, 
or  guardian,  or  by  a  sheriff  under  process  of  court,  it  shall  be  within  five 
years ;  and  within  ten  yean  where  the  defendant  claims  title  under  a  deed 
made  by  some  officer  of  the  State  or  of  the  United  States,  upon  the  sale  of 
land  for  taxes.    These  periods  of  limitation  are  computed  from  the  time 
when  the  right  or  title  first  accrued  to  the  plaintiff  or  to  his  ancestor,  prede- 
cessor, grantor,  or  other  person  firom  whom  he  claims.    The  person  estabfirii* 
ing  the  legal  title  to  the  premises  is  presumed  to  have  been  possessed  thereof, 
within  the  time  limited  for  bringing  the  action,  unless  it  appear  that  the  nnma 
have  been  possessed  adversely  to  such  legal  title,  by  the  defendant,  or  by 
those  from  whom  he  claims^    If  the  person  entitled  to  entry  be  a  minar«  a 
married  woman,  insane,  or  imprisoned,  or  absent  firom  the  United  States,  m^ 
less  within  one  of  the  British  provinces  of  North  America,  he  may  make  soek 
entiy,  or  bring  such  action,  at  any  time  within  five  years  after  such  disability 
is  removed.     Upon  the  death  of  such  person  under  disability,  the  entry  vamj 
be  made  or  the  action  brought  by  his  heirs  or  any  one  cluming  under  him  at 
any  time  within  five  years  after  his  death.    Laws,  1868,  p.  388. 

In  Minnesota,  actions  for  the  recovery  of  real  property,  or  for  the  recovery 
of  the  possession  thereof,  cannot  be  maintained  unless  the  plaintiff,  his  ancea- 
tor,  predecessor,  or  grantor,  was  seised  or  possessed  of  the  premises  within 
twenty  years  before  the  commencement  of  the  suit  If  the  person  entitled  to 
the  action  be,  at  the  time  it  accrues,  within  the  age  of  twenty-one  y^ta%  in- 
sane, or  imprisoned  on  a  criminal  chaxge,  or  in  execution  under  sentence  aa 
a  criminal,  for  a  time  less  than  his  natural  life,  or  a  manied  wonum,  the  time 
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of  such  diBability  is  not  a  part  of  the  time  limited,  except  that  the  period  cm- 
Dot  be  extended  more  than  fkve  yean  hy  any  dimbility,  except  infancy,  nor 
longer  than  one  year  after  the  diaability  ceases.  If  the  penon  entitled  to  the 
tction  die  before  the  expiration  of  the  time  limited,  his  representatives  may 
coameoce  an  action  within  one  year ;  and  when  judgment  for  the  plaintiff  is 
srrerted  or  rerersed,  he  may  commence  anew  within  one  year.  Minn.  Comp. 
Stat  185S,  ch.  60,  $$  4,  17,  18,  25. 

In  Oregon,  the  statute  is  like  that  of  Minnesota,  except  that  the  time,  while 
the  party  entitled  to  the  action  is  under  the  legal  disabilities  mentioned,  is 
not  to  be  a  part  of  the  time  limited  in  any  csse^  Oreg.  Stat.  186 j^,  p.  192, 
elstq. 

In  Mississippi,  no  person  may  make  an  entry  or  coounence  an  action  to  re- 

corer  any  land,  but  within  ten  years  after  the  time  at  which  the  right  to  make 

SQch  entry,  or  to  bring  such  action,  shall  have  first  accrued  to  him  or  to  some 

penon  through  whom  he  claims.    But  if  at  such  time  the  person  entitled  to 

make  the  entry  or  bring  the  action  was  nnder  any  of  the  disabilities  of  in- 

tecy,  coverture,  imprisonment,  idiocy,  lunacy,  unsoundness  of  mind,  or  ak^ 

sence  beyond  the  limits  of  the  United  States^  on  business  of  the  State  or  the 

United  States,  such  penon,  or  any  one  claiming  under  him,  may,  notwith- 

stsnding  the  period  of  ten  yean  shall  have  expired,  make  an  entry  or  bring 

an  action  at  any  time  within  ten  yean  after  the  removal  of  such  disability  or 

the  death  of  such  person  under  the  disability.    After  the  death  of  such  person 

nnder  disability,  no  further  time  beyond  ten  yexn  is  allowed  for  the  disability 

of  any  other  person.    The  same  provisions  apply  to  suits  in  equity  to  recover 

land,  except  that,  in  the  case  of  a  concealed  fraud,  the  right  (faction  is  deemed 

to  have  accrued  at  the  time  when  the  fraud  shall,  or  with  reasonable  diligence 

might  have  been  fint  known  or  discovered.    Miss.  Rev.  Code,  1857,  p.  898^ 

ch.  57,  S§  1,  2. 

In  Missouri,  actions  for  the  recovery  of  lands,  or  for  the  recovery  of  the 
possession  thereof,  cannot  be  commenced  or  maintained,  unless  the  plaintiff^ 
his  ancestor,  predecessor,  grantor,  or  other  perM>n  under  whom  he  claims, 
was  seised  or  possessed  of  the  premises  within  ten  yean  before  the  commence- 
ment of  such  action.    No  entry  is  deemed  valid  as  a  claim  unless  an 
action  is  commenced  *within  one  year  after  the  making  such  entry,  [*509] 
and  within  ten  yean  from  the  time  the  right  accrued.    If  the  person 
entitled  to  the  action  be,  at  the  time  his  right  accrues,  within  the  age  of  twenty- 
one  years,  insane,  or  imprisoned  on  any  criminal  charge,  or  in  execution  upon 
some  conviction  of  a  criminal  offence  for  any  time  less  than  lif«,  or  a  manried 
woman,  he  may  bring  his  action  within  three  yean  after  such  disability  is  re- 
moved, provided  that  no  action  shall  be  commenced  or  entry  made,  by  any 
person  nnder  such  disabilities,  after  twenty-four  yean  after  the  cause  of  the 
action  or  right  of  entry  accrued.  The  possession  of  part  of  a  tract  or  lot  of  land 
in  the  name  of  the  whole,  and  with  the  usual  acts  of  ownenhip  over  the  whcde, 
is  deemed  a  possession  of  the  whole.    If  any  penon  die  under  the  disabilities 
specified,  bis  hein,  or  any  person  claiming  under  him,  may  bring  the  action 
within  three  yean  after  his  death.    2  Ma  6en«  Stat  1866,  cb.  191,  §  1. 
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In  Nebraska,  actions  to  recover  lands  most  be  brought  in  twentj-one  years 
after  the  cause  of  action  accrues,  unless  the  claimant  b  married,  imprisoned, 
insane,  or  a  minor,  in  which  cases,  in  ten  years  after  the  removal  of  such  dis- 
ability.    Rev.  Stat  1866,  p.  395 

In  Nevada,  five  years  is  the  limitation  fbr  actions  for  entry.  Laws,  1867. 

In  New  Hampshire,  actions  for  the  recovery  of  any  real  estate  must  be 
brought  within  twenty  years  after  the  right  first  accrued  to  the  plaintiff,  or  to 
any  person  under  whom  he  claims.  If  the  person  first  entitled  to  maintun  an 
action  for  the  recovery  of  such  estate,  was  within  the  age  of  twenty-one  years, 
a  married  woman,  or  insane  at  the  time  such  right  accrued,  such  action  may 
be  commenced  within  five  years  after  suoh  disability  is  removed.  N.  H. 
Gen.  Stat  1867,  ch.  202,  §§  1,  2. 

In  New  Jersey,  the  right  of  entry  into  any  lands,  tenements,  or  hereditar- 
ments,  or  of  action  for  the  same,  is  barred  after  twenty  yean  fi:t>m  the  time 
when  the  right  of  entry  or  cause  of  action  first  accrued ;  provided,  that  the 
time,  during  which  the  person  having  such  right  or  title  shall  have  been  un- 
der the  age  of  twenty-one  years,  yiniM  covert,  or  insane,  shall  not  be  taken  or 
computed  as  part  of  the  said  limited  period.  Upon  a  reversal  or  arrest  of 
judgment  given  for  the  plaintiff,  he  or  his  representatives  may  commence  a 
new  action  for  the  same  within  one  year  from  such  time.  Nixon,  Dig.  N.  J. 
Laws,  1855,  p.  486. 

In  New  York,  no  action  for  the  recovery  of  any  real  property,  or  for  the 
recovery  of  the  possession  thereof,  can  be  maintained  unless  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of  the  premises  with- 
in twenty  years  before  the  commencement  of  such  action ;  and  no  action  or 
defence  to  an  action  founded  upon  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  is  effectual,  unless  the  party  prosecuting  the  action 
or  making  the  defence  was  in  such  manner  possessed  of  the  premises  within 
twenty  years.    No  entry  is  deemed  valid  as  a  claim  unless  an  action  be  com- 
menced thereupon  within  one  year  after  the  making  of  such  entry,  and  with- 
in twenty  years  from  the  time  when  the  right  accrued.    The  person  estab-' 
lishing  a  legal  title  to  the  premises  is  presumed  to  have  been  possessed  of 
them  within  the  time  required  by  law,  and  the  occupation  of  another  person 
is  deemed  to  have  been  under  such  legal  title,  unless  the  premises  appear  to 
have  been  held  adversely  for  twenty  years  before  the  commencement  of  sncli 
action.    When  the  occupation  is  under  claim  of  title  founded  upon  a  written 
instrument,  as  being  a  conveyance,  or  upon  the  decree  or  jadg* 
[*510]  ment  of  a  competent  court,  and  is  continued  *for  twenty  years,  it  is 
deemed  to  have  been  adverse,  except  that  the  possession  of  one  lot  b 
not  deemed  a  possession  of  any  other  lot  of  the  same  tract    Land  claimed 
in  such  manner  is  deemed  to  have  been  adversely  possessed,  —  1.  Where  it 
has  been  usually  cultivated  or  improved ;  2.  Where  it  has  been  protected  by 
a  substantial  enclosure ;  8.  Where,  although  not  enclosed,  it  has  been  used 
for  the  supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  husbandry,  or 
the  ordinary  use  of  the  occupant ;  4.  Where  a  known  farm  or  a  single  lot  has 
been  partly  improved,  the  portion  of  such  farm  or  lot  that  may  have  been  left 
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not  cleared  or  not  enclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  have  been  occupied  for  the  same  length 
of  time  as  the  part  improved  and  cultivated.  Where  there  has  been  an  ac- 
tual continued  occupation,  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,  the  premises  so  actually  occupied  are  deemed  to  have  been 
held  adversely ;  and  in  such  case  land  is  deemed  to  be  held  adversely,  —  1. 
Where  it  has  been  protected  by  a  substantial  enclosure ;  2.  Where  it  has 
been  usually  cultivated  or  improved.  The  possession  of  a  tenant  is  deemed 
the  possession  of  the  landlord  until  the  expiration  of  twenty  years  from  the 
tennination  of  the  tenancy,  or  from  the  last  payment  of  rent  where  there  was 
no  written  lease.  If  the  person  entitled  to  commence  the  action  or  make  the 
entry  or  defence  be,  at  the  time  his  right  £rst  accrues,  within  the  age  of 
twenty-one  years,  insane,  or  imprisoned  on  a  criminal  chai^,  or  in  execution 
upon  conviction  of  a  criminal  offence  for  a  term  less  than  life,  or  a  married 
woman,  the  action  may  be  commenced,  or  the  entry  or  defence  made,  within 
ten  years  after  the  disability  shall  cease,  or  after  the  death  of  the  person  en- 
titled who  shall  die  under  such  disability.  The  State  cannot  sue  for  any  real 
property  unless  the  right  or  title  of  the  people  shall  have  accrued  within  forty 
years,  or  unless  the  people  or  those  from  whom  they  claim  shall  have  received 
the  rents  and  profits  within  such  time.  2  N.  Y.  Rev.  Stat  4th  ed.  pp.  494— 
496 ;  and  5th  ed.  vol.  8,  pp.  502-504. 

In  Wisamsinj  the  statute  of  limitations  respecting  real  property  is  the  same 
as  that  of  New  York,  from  which  it  was  copied,  except  that  a  continued  oc- 
cupation under  a  claim  founded  on  a  written  instrument  or  judgment  for  ten 
years  is  deemed  adverse,  and  constitutes  a  bar ;  and  the  possession  of  a  ten- 
ant is  deemed  the  possession  of  the  landlord  until  the  expiration  of  ten  years 
only  from  the  tennination  of  the  tenancy,  or  from  the  last  payment  of  rent 
where  there  is  no  written  lease.  Nor  is  there  any  limitation  of  actions  by 
the  State.     Wis.  Rev.  Stat  1858,  ch.  138,  §§1-18,  p.  819. 

In  California,  the  statute  was  also  copied  from  that  of  New  York,  and  is 
the  same,  except  that  the  term  of  limitation  is  five  years,  with  a  provision, 
that  an  action  may  be  maintained  by  a  party  claiming  real  estate,  or  the  pos- 
session thereof,  under  title  derived  from  the  Spanish  or  Mexican  govern- 
ments, or  the  authorities  thereof;  if  such  action  be  commenced  within  five 
years  from  the  time  of  the  final  confirmation  of  such  title  by  the  government 
of  die  United  States,  or  its  legally  constituted  authorities ;  and  the  time  of 
limitation  of  actions  in  respect  to  real  property  by  the  State,  is  ten  years. 
Wood,  Dig.  Cal.  Laws,  1858,  pp.  45-47. 

*In  North  Carolina^  no  person  can  enter  or  make  a  claim  to  any  [*511] 
real  property  but  within  seven  years  next  after  his  right  first  accrues ; 
provided,  if  at  such  time  the  person  entitled  to  any  entry  or  claim  of  lands, 
was  within  the  age  of  twenty-one  years,  feme  covert^  non  compos  mentis^  im- 
prisoned, or  beyond  the  seas,  such  person  may  make  an  entry  or  commence 
an  action  within  three  years  next  after  the  removal  of  such  disability  of  in- 
fancy, coverture,  unsoundness  of  mind,  or  imprisonment ;  or  persons  beyond 
the  seaa,  within  eight  years  after  the  title  of  claim  becomes  due.    If  a  judg- 
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ment  or  rerdict  for  the  plaintiff  is  reversed  or  airestod,  he  maj  oonunenoe  » 
new  action  at  anjr  time  within  a  year  thereafter.  The  possession  of  an j  real 
property  for  twenty-one  years,  under  color  of  title,  and  under  known  and 
visible  lines  or  boundaries,  is  a  bar  to  the  State.  N.  C.  Rev.  Code,  1854,  p. 
871,  ch.  65,  S§  1,  2. 

In  Ohio,  an  acdon  for  the  recovery  of  the  title,  or  possession  of  lands,  tene- 
ments, or  hereditaments,  can  only  be  brought  within  twenty-one  years  after 
the  cause  of  such  action  shall  have  accrued.  But  if  a  person,  entitled  to 
such  action,  be,  at  the  time  this  right  or  title  first  accrues,  within  the  age  of 
twenty-one  jrears,  a  mairied  woman,  insane,  or  imprisoned,  he  may  bring 
such  action  within  ten  years  after  such  disability  is  removed.  If  the  actioa 
be  commenced  in  due  time,  and  a  judgment  for  the  plaintiff  be  reversed,  or 
if  he  fail  otherwise  than  upon  the  merits,  and  the  time  limited  shall  have  ex- 
pired,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action  survive,  his  repr^ 
sentatives  may  commence  a  new  action  within  one  year  after  such  reversal  or 
failure.  Ohio,  Rev.  Stat  1854,  ch.  87,  Jf  9, 10,  2S,  p.  626 ;  Bev.  Stat.  1860^ 
eh.  87,  §§  9,  10,  2S. 

In  KansaSt  the  provisions  are  the  same  as  those  in  Ohio.  Kane.  Law% 
1859,  ch.  25,  §§  16,  17,  80;  Gen.  Laws,  1862,  p.  126,  §§  16,  17-30. 

In  Pennsylvania,  the  right  of  entry  into  any  real  estate  is  barred  after  tiie 
expiration  of  twenty-one  years  after  the  right  first  accrued,  and  the  right  of 
action  to  recover  lands  is  barred  by  the  same  period.    But  if  any  person  or 
persons,  having  such  right  or  title,  are  within  the  age  of  twenty-one  yean, 
feme  covert,  non  compos  metnHs,  or  imprisoned,  then  such  person  or  persons 
and  their  heirs  may  bring  their  action  or  make  their  entry  within  ten  years 
after  the  removal  of  such  disability ;  and  in  case  such  person  or  persons  die 
within  the  said  term  of  ten  years,  under  such  disabilities,  the  heir  or  heirs  of 
such  person  or  persons  have  the  same  benefit  that  such  person  or  penoDB 
might  have  had  by  living  until  the  disabilities  ceased ;  and  if  any  proceeding 
upon  such  right  or  title  is  abated,  the  same  may  be  renewed  within  three 
years  from  the  time  of  such  abatement     Act  26  March,  1 785.    In  the  citgr 
and  county  of  Philadelphia,  the  right  of  entry  and  of  action  is  barred 
the  expiration  of  fi>rty  years  after  the  right  first  accrued.    Acts  1861 
1852.    Thirty  years'  possession  of  land  is  evidence  that  the  title  has 
parted  with  by  the  commonwealth,  as  between  parties  other  than  the  common- 
wealth ;  and,  as  against  the  commonwealth,  twenty-one  years'  possession  per- 
fects a  defeasible  estate.     Act  27  April,  1855.    Any  ground-rent,  annoi^, 
or  other  charge  upon  real  estate,  is  presumed  to  have  been  extinguished  after 
the  lapse  of  twenty-one  years  without  any  payment  or  other  ac» 
[*512]   knowledgment  of  its  existence.     Act  27  April,  1855.    By  the  *aet 
of  April  22,  1856,  it  is  provided,  that  no  exception  respecting  the 
limitation  of  actions  in  favor  of  persons  under  legal  disabilities,  shall  extend, 
BO  as  to  permit  any  action  for  the  recovery  of  any  lands  to  be  maintained 
after  thirty  years  from  the  time  the  right  of  entry  accrues.    Purd.  Dif^.  Pean 
Laws,  1857,  pp.  588,  589,  1131,  1185. 

In  Rhode  Island,  where  any  person  or  persons,  or  others  firom  whom  fan  or 
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they  derive  tbeir  title,  either  bj  diemBelyes,  tenants,  or  lessees,  shall  have 
beat  for  the  space  of  twentj  jean  in  the  nnintemipted,  quiet,  peaceable, 
and  actual  seisin  and  pcesession  of  any  lands,  tenements,  or  hereditamenti^ 
for  and  daring  the  said  time,  claiming  the  same  as  his,  her,  or  their  pn^MB, 
mAt^  and  rigfatfal  estate  in  fee-simple,  such  actual  seisin  and  possession  givea 
a  good  title  to  soch  person  or  persons,  their  heirs  and  assigns  forever ;  and 
one  sning  for  the  recovery  of  any  snch  lands,  may  rely  upon  such  possession 
as  oottclosive  title  thereto ;  and  when  pleaded  in  bar  to  an  action,  and  duly 
proved,  it  is  effectual  in  law  for  barring  the  aame.  These  provisions  are  not 
to  be  constnied  or  taken  to  prejudice  the  rights  and  claims  of  persons  under 
■a^  mm  compos  mentis^  feme  covert,  or  those  imprisoned,  or  those  beyond  liie 
KmitB,  &c  of  the  United  States,  they  bringing  their  suit  therefor  within  the 
space  of  ten  yean  next  after  such  impediment  is  removed ;  or  to  bar  any 
peraoo  having  any  estate  in  reversion  or  remainder,  expectant  or  depending, 
in  any  lands,  tenements,  or  hereditaments,  after  the  end  or  determination  of 
the  estate  for  years,  life,  or  lives ;  snch  person  pursuing  his  title  by  doe 
course  of  law,  within  ten  years  after  his  right  of  action  shall  accrue.  B.  I. 
Bev.  Stat  1857,  ch.  148,  §§  2,  8,  p.  889. 

In  SotUh  Carolina,  the  time  for  the  prosecotion  of  a  right  or  title  to  land 
is  fimited  to  ten  years.  Persons  under  age  are  allowed  Bte  yean  to  prose- 
cnte  a  title  to  land  after  coming  of  age,  and  persons  beyond  the  seas,  or  cut 
of  the  limits  of  the  province,  frnne  covert,  or  imprisoned,  are  allowed  two 
yean  to  prosecute  their  right  or  title  after  the  removal  of  the  disability ;  and 
persons  turn  compoi,  one  year  after  lability  removed.  S.  C.  Stat  at  Large, 
Acta  of  1712, 1744, 1788,  1824. 

In  Tennessee,  seven  yean'  adverse  possession  of  any  lands,  tenements,  or 
hereditaments  granted  by  this  State  or  the  State  of  North  Carolina,  under  a 
conveyance,  devise,  grant,  or  other  assurance  of  title  purporting  to  convey 
an  eatate  in  fee,  without  any  claim  by  action  at  law  or  in  equity  commenced 
within  that  time,  vests  an  indefeasible  title  in  foe ;  and  ^e  neglect  to  sue  for 
•odi  property  for  seven  yean  after  the  cause  of  action  accrues,  ban  the 
action.  No  suit  for  any  real  property  can  be  had  but  within  seven  yean 
after  the  right  accrues,  except  for  such  as  have  been  reserved  for  the  use  of 
schools.  Possession  is  not  adverse  when  taken  and  continued  under  a  title, 
bond,  mortgage,  or  otherwise  in  subordination  to  anotheKs  right.  If  the 
person  entitled  to  commence  an  action  is,  at  the  time  the  cause  of  action 
acemes,  within  the  age  of  twenty-one  yean,  or  of  unsound  mind,  or  a  mar- 
ried woman,  or  beyond  the  limits  of  the  United  States  and  the  territories 
tiiereof,  such  person,  or  his  representatives  and  privies,  may  commence 
the  saase  within  three  yean  after  the  removal  of  such  disability. 
Upon  the  reversal  or  arrest  of  judgment,  the  plaintiff,  ^or  those  [*51S] 
claiming  nnder  him,  may  commence  a  new  action  within  one  year. 
Tenn.  Code,  1858,  pp.  581,  582,  §§  2755,  2757,  2768-2768. 

In  Texas,  one  who  has  the  right  of  entry  into  any  real  estate,  must  make 
entry  therein  within  ten  yean  after  this  right  shall  have  accrued,  or  be  for^ 
effer  barred.    Bnt  if  such  penoB  be  nader  the  age  of  twenty-one  yean,  a 
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femt  covert^  or  insane,  or  if  forcible  occnpation  of  the  premises,  or  connty 
containing  them,  by  a  public  enemy,  prevent  entry,  the  time  of  snch  disa- 
bility is  not  computed  as  a  part  of  the  period  of  limitation.  Peaceable  pos- 
session is  defined  to  be  such  as  is  continuous,  and  not  interrupted  by  adverse 
suit  to  recover  the  estate.  A  suit  for  the  recovery  of  real  estate,  as  against 
one  in  possession  under  title  or  color  of  title,  must  be  instituted  within  three 
years  next  after  the  cause  of  action  shall  have  accrued ;  but  in  this  limita- 
tion the  duration  of  disability  to  sue,  from  minority,  coverture,  or  insanity, 
is  not  computed.  The  term  title  is  defined  to  mean  a  regular  chain  of  trans- 
fer from  or  under  the  sovereignty  of  the  soil ;  and  color  of  title  is  consti- 
tuted by  a  consecutive  chain  of  such  transfers  down  to  the  one  in  possession, 
without  being  regular,  as  for  want  of  registry  or  such  defect  as  may  not  ex- 
tend to,  or  include  the  want  of  intrinsic  fairness  and  honesty,  or  when  the 
party  in  possession  shall  hold  the  same  by  a  certificate  of  head  right,  land 
warrant  or  land  script,  with  a  chain  of  transfers  down  to  him  in  possession, 
provided  the  right  of  the  government  shall  not  be  barred.  One  who  shall 
have  had  five  years'  like  peaceable  possession  of  real  estate,  cultivating, 
using  or  enjoying  the  same,  and  paying  tax  thereon,  if  any,  and  claiming 
under  a  deed  or  deeds,  duly  registered,  is  held  to  have  full  title,  precluding 
all  claims ;  but  shall  not  bar  the  government ;  and  saving  to  the  person  or 
persons  having  superior  right  and  cause  of  action,  the  duration  of  disability 
to  sue  arising  from  non-age,  coverture  or  insanity.  Ten  years  of  such  peace- 
able possession  and  cultivation,  use  or  enjoyment,  without  any  evidence  of 
title,  gives  to  such  naked  possession,  full  property,  preclusive  of  all  other 
claims  in  and  to  six  hundred  and  forty  acres  of  land,  including  the  improve- 
ment ;  yet  the  right  of  the  government  is  not  barred,  and  there  is  a  saving 
to  those  under  disability,  as  above.  Oldham  &  White,  Dig.  Tex.  Laws, 
1859,  p.  800. 

In  regard  to  the  first  provision  of  the  act  given  above,  it  is  held,  that  it 
was  not  intended,  as  might  be  supposed  firom  the  literal  import  of  the  tenna, 
that  every  owner  of  real  estate  must,  within  ten  years  from  the  accrual  of 
his  title,  make  entry  upon  his  lands,  or  be  thereafter  debarred  of  all  right 
therein.  Horton  v.  Crawford,  10  Tex.  882.  This  section  bars  the  right  of 
entry  after  ten  years  from  the  accrual  of  the  right ;  but  it  applies  only  to 
cases  in  which  the  other  party  has  had  no  adverse  possession.  Redding  sl 
Bedding*  15  Tex.  249. 

In  Vermont^  no  action  for  the  recovery  of  any  lands,  or  for  the  reooveiy 
of  the  possession  thereof,  can  be  maintained,  and  no  entry  can  be  made, 
unless  within  fifteen  years  next  after  the  cause  of  action  first  accrued  to  the 
person  entitled  to  the  right,  or  those  under  whom  he  claims.  If,  at  sodi 
time,  any  person  entitled  to  such  action  is  a  minor  or  a  married 
[*614]  woman,  insane,  or  imprisoned,  the  ^action  may  be  brought  within 
the  time  limited,  after  the  disability  is  removed.  The  same  period 
of  limitation  applies  to  the  State.  Verm.  Comp.  Stat  1850,  ch.  61  ;  Verm. 
Gen.  Stat  1863,  ch.  68,  §§1-8. 

In  Virginia^  an  entiy  on,  or  an  action  to  recover  any  land,  must  be  with- 

[528] 


ch.il] 


TITLE  OTHER  THAN  BY  GRAin. 


161 


in  fifteen  yean  next  after  the  time  at  which  the  right  first  accrues.    No 

continnal  or  other  claim  preserres  any  right  of  making  an  entry,  or  of 

bringing  an  action.    If  the  person  entitled  to  such  entry  or  acdon  was,  at 

the  time  the  right  first  accrued,  an  infant,  married  woman,  or  insane,  such 

penon,  or  any  other  claiming  through  him,  may  make  an  entry  or  bring  an 

action  within  ten  years  after  the  removal  of  the  disability,  or  the.  death  of 

such  person  under  disability,  provided  the  term  of  limitation  be  in  no  case 

extended  beyond  thirty  years  after  the  right  first  accrued.    In  case  of  the 

death  of  a  person  under  disability,  no  further  period  beyond  ten  years  is 

alkwed  by  reason  of  any  disability  of  any  other  person.     If  the  suit  is 

abated,  or  judgment  is  arrested  or  reversed,  on  a  ground  not  affecting  the 

right  to  recover,  a  new  suit  may  be  brought  within  one  year.    Ya.  Code» 

1849,cLl49,§§l-4,  18. 
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CHAPTER    III. 

TITLE  BY  GRANT. 

Sbct.  1.    Public  Grant 
Sbot.  2.    Title  by  Office  Grant 


[•516]  •SECTION    I. 

PUBLIC  GRANT. 

1.  Qnat  daflned. 

a.  Of  priTate  act  of  puiiameDt  and  king's  grant 

8.  Pnblio  grant  as  a  source  of  title. 

4.  Of  the  aboriginal  title  to  American  lands. 

6.  No  title  in  the  Aborigines  but  to  occupation. 

6.  Sovereignty  and  general  property  acquired  by  disooTsry. 

7.  Of  grants  by  the  crown  to  companies  and  proprietaries. 

8.  Jurisdiction  over  and  disposal  of  lands  by  grantees  of  the  crown. 

9.  Of  lands  lying  outside  of  proprietaries  under  the  crown. 

10.  United  States  goYcrnment  successors  to  the  British  gOTemment 

11.  Mode  of  granting  and  disposing  of  public  lands. 

15.  Nature  and  mode  of  issuing  patents  of  lands. 
18.  Of  the  fee  in  public  unsold  lands. 

14.  Indian  occupancy  affecting  grants  of  the  fee. 

16.  Indian  grant  of  lands  northwest  of  the  Ohio. 

16.  Of  control  of  United  States  in  conyeying  lands  in  States  and  Territoriea. 

17.  How  far  States  may  control  the  title  of  lands  of  the  United  States. 

18.  Of  sovereignty  and  title  in  respect  to  newly-acquired  territories. 

19.  The  property  in  mines  in  the  State  of  California. 

50.  The  State  of  New  York  a  successor  to  the  crown  as  to  pnblio  lands. 

51.  Of  title  to  lands  ceded  by  Virginia  to  the  United  States. 
SS.  Sovereignty  and  title  in  the  proprietary  of  Pennsylvania. 
S8.  Of  manorial  grants  in  New  York. 

54.  Doubtful  grants  construed  in  favor  of  the  State. 

55.  A  State  cannot  be  disseised  or  maintain  trespass. 

56.  Grant  by  the  government  a  livery  of  seisin. 

57.  Of  the  power  of  the  United  States  over  shores  of  navigable  iif«a. 

58.  A  State  not  barred  by  statute  of  Umitatioo. 
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19.  Of  the  modes  by  which  titles  may  be  tnuosferred  by  United  States, 

to.  A  patent,  when  necessary  to  pass  a  title. 

81.  Patent  only  eridence  of  creation  of  title. 

*9L  Patent  of  lands  reserred  from  grant,  Toid.  [*616] 

tt.  Effect  of  register's  certificate  of  purchase  made. 

84.  Of  conflict  between  patent  and  entry  and  surey  made. 

8&  How  far  a  patent  may  be  impaired  eoUaterally. 

86.  Effect  of  entry  and  payment  on  the  title  to  pnblio  land. 

87.  The  fee  remains  in  United  States  nntil  patent  issued. 

88.  Effect  of  patent  obtained  by  fraud  or  against  law. 

89.  Entry  and  purchase  prevails  over  a  subsequent  location  and  survey. 

40,  41.  How  courts  apply  the  doctrine  of  legal  and  equitable  rights  to  public  lands. 

a,  When  a  patent  may  be  set  aside  in  favor  of  a  prior  right 

48.  Public  lands  disposed  of,  only  sections,  quarter  sections,  &o. 
44.  Of  grant  on  condition  which  becomes  impossible. 

4ft.    Of  right  of  heirs  and  representatives  of  purchasers  without  patents. 

49.  Who  may  make  entry  under  a  land  warrant 

47.  How  tu  land  warrants  are  regarded  as  real  estate. 

48.  Of  the  doctrine  of  pre-emption  of  public  lands. 

49.  Of  public  grants  in  New  England  and  other  original  States, 
f  0.  Of  confiscation  of  lands. 

1.  Though  the  word  grant  was  originally  made  use  of  in 
treating  of  conveyances  of  interests  in  lands,  to  denote  a  trans- 
fer by  deed  of  that  which  could  not  be  passed  by  livery,  and, 
of  course,  was  applied  only  to  incorporeal  hereditaments,  it 
lias  now  become  a  generic  term,  applicable  to  the  transfers  of 
all  classes  of  real  property,  and  will  be  used  in  that  broad 
sense  in  speaking  of  the  formal  transfer  of  titles  to  lands.^ 

2.  In  the  English  treatises  upon  this  subject,  one  mode  of 
creating  titles  to  lands  and  hereditaments  is  said  to  be  by  pri* 
vate  act  of  parliament,  and  another  by  the  king's  grant.  By 
the  former  is  meant,  an  act  of  parliament  concerning  a  particu- 
lar subject  or  person ;  by  the  latter,  an  act  evidenced  by  letters 
patent  under  the  great  seal,  granting  something  from  the  king 
to  a  subject.^ 

3.  By  public  grant,  as  used  in  this  chapter,  is  intended  the 
mode  and  act  of  creating  a  title  in  an  individual  to  lands 

>  4  Kent,  Com.  494,  550 ;  Wms.  Heal  Fft)p.  147,  195 ;  Stat.  8  &  9  Vict.  ch.  106, 
i  2 ;  3  Wood,  Conv.  7 ;  S  BL  Com.  310 ;  Dudley  v.  Sumner,  5  Mass.  438,  471 ;  Co. 
Lit  301  b;  Lttlor,  Beat  Estate,  249 ;  4  Kent,  Com.  492. 

3  Cnilse,  Dig.  Tit.  33,  84. 
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which  had  previously  belonged  to  the  government,  in  some 
cases  the  government  being  that  of  the  United  States,  and  in 
others,  that  of  the  respective  States. 

4.  Upon  the  discovery  and  setUemeut  of  this  country 
[*518]  by  *£uropeans,  there  was  a  kind  of  ownership  of  the 
territory  recognized  in  the  native  tribes,  though  there 
seems  to  have  been  no  well-defined  idea  of  individual  property 
in  lands  on  the  part  of  the  natives  beyond,  perhaps,  the  spot 
under  immediate  occupation. 

5.  Nor  has  any  title,  beyond  the  right  of  occupation,  been 
recognized  in  the  native  tribes  by  any  of  the  European  govern- 
ments or  their  successors,  the  Colonies,  the  States,  or  the  United 
States.  The  law  in  this  respect  seems  to  have  been  imiform 
with  all  the  Christian  nations  that  planted  colonies  here.  They 
recognized  no  seisin  of  lands  on  the  part  of  Indian  dwellers 
upon  it,  and  the  Indian's  deed  was  simply  regarded  as  an  ex- 
tinguishment of  his  claim,  and  not  as  passing  the  soil  or  free- 
hold. The  title  gained  by  the  grantee,  under  it,  grew  out  of 
his  making  an  actual  entry  upon  the  land  under  a  claim  of 
title.  It  is  accordingly  true,  that  in  none  of  the  English  pat- 
ents making  grants  of  the  country^  is  the  Indian  title  except- 
ed ;  and  even  Penn  had  begun  to  fix  his  settlement  under  his 
patent  before  he  conferred  with  the  Indians  as  to  the  lands.^ 

6.  The  sovereignty  and  general  property  of  the  soil  in  the 
territory  of  the  original  English. colonies,  were  claimed  by  and 
conceded  to  Great  Britain,  by  right  of  discovery.^  But  the 
discovery  of  an  island  in  the  ocean  gives  the  discoverer  no  title 
to  the  same.  Such  discovery  confers  on  the  United  States  the 
property  in  and  sovereignty  over  the  island,  and  all  citizens  have 
equal  rights  in  respect  to  the  same  until  exclusive  rights  have 
been  derived  from  the  United  States.'  The  claim  of  England 
to  that  part  of  this  continent  which  lies  between  Newfoundland 
and  the  Gulf  of  Mexico,  is  based  upon  the  discovery  of  that 
part  of  the  coast  by  John  Cabot  in  1496.^ 

7.  The  right  of  soil,  and,  more  or  less,  of  sovereignty,  were 

1  4Dane,  Abr.  68-70. 

*  See  Johnson  o.  Mlntosh,  8  Wheat  543,  a  ntq. ;  Martin  o.  Waddell,  16  M- 
867. 

*  Am.  Goano  Co.  v.  U.  S.  Gnano  Co.  44  part>.  27. 

*  1  Story,  Const.  S. 
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granted  to  companies  or  proprietors  by  letters  patent,  under 
which  communities  were  formed,  with  greater  or  less  powers 
of  jurisdiction  and  government,  into  colonies,  provinces,  or 
proprietaries,  according  to  the  style  and  form  of  their  organi- 
zation.^ 

8.  The  jurisdiction  over  and  disposal  of  the  lands  within  the 
limits  of  these  bodies  politic  were,  as  a  general  proposition, 
conunitted  to  and  subjects  of  the  inunediate  governing  power 
thereof,  in  place  of  the  original  jurisdiction  and  property  of 
the  royal  government.* 

9.  All  lands,  however,  lying  outside  of  these  colonies,  re- 
mained the  property  of  the  crown  as  representing  the  nation, 
subject  to  the  Indian  title  of  occupation,  and  this  was  also  true 
of  whatever  lands  the  crown  may  have  acquired  by  treaty  from 
other  European  nations.^  It  belongs  to  a  treatise  on  history 
rather  than  upon  law,  to  trace  the  changes  that  took  place  in 
the  sovereignty  over  and  the  title  to  the  public  lands  which  be- 
longed to  the  crown  and  the  respective  colonies,  prior  to  the 
peace  of  1788,  when  all  jurisdiction  of  the  mother  coimtry  over 
the  territories,  afterwards  embraced  within  the  jurisdic- 
tion ♦of  the  States,  individually  or  collectively,  was  [*519] 
abandoned.     It  is  therefore  only  necessary  to  start,  so 

&r  as  the  general  government  is  concerned,  with  the  condition 
of  things  as  they  were  left  by  the  adoption  of  the  Federal  Con- 
stitution. 

10.  Whatever  territory  had  belonged  to  the  British  govern- 
ment became  the  property  of  the  general  government,  as  suc- 
cessors to  the  British  crown.  To  these  lands  were  added  those 
extensive  regions,  especially  to  the  north  and  west  of  the  Ohio, 
which  New  York,  Virginia,  Connecticut,  and  other  States  ceded 
to  the  United  States  as  a  common  fund  for  the  joint  benefit  of 
the  Union,  and  also  the  more  recent  purchases  of  Louisiana 
and  Florida,  and  the  acquisitions  of  territory  by  cession  from 
Mexico.     All  this  public  domain  became,  from  time  to  time, 

^  Worcester  v.  Georgia,  6  Pet.  544.  The  chartered  Colonies  were  Massachusetts, 
Rhode  Island,  and  Connecticnt  The  Provinces  were  New  Hampshire,  New  Jersey, 
Virginia,  the  two  Carolinas,  and  Georgia.  The  Proprietaries  were  Maryland,  Penn- 
ijlTania,  Delaware,  and  New  York.    1  Curtis,  Const.  425. 

'  Jackson  r.  Hart,  1 2  Johns.  81 ;  Commonwealth  v.  Boxbnry,  9  Gray,  478. 

*  See  Johnson  p.  M'Intosh,  8  Wheat.  543 ;  Worcester  v.  Georgia,  6  Pet.  548. 
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subject  to  the  power  of  the  general  government  to  grant  and 
dispose  of  as  it  saw  fit,  while  so  much  of  the  lands  as  the 
several  States  acquired  as  successors  to  the  Colonies,  or  hy  ces- 
sion from  the  general  government,  and  which  had  not  been  ap- 
propriated to  the  individual  ownership  of  citizens,  was  subject 
to  a  like  power  on  the  part  of  those  States  respectively.^ 

This  sketch  of  the  origin  and  character  of  the  rights  of  prop- 
erty, and  disposal  of  the  public  domain  of  the  United  States 
and  that  of  the  several  States,  will  serve  to  explain  the  systems 
which  have  been  adopted  for  the  rights  and  the  principles  of 
legislation  and  adjudication  to  which  they  have  given  rise.  No 
examination,  however,  will  be  .attempted  beyond  the  briefest 
possible  notice,  from  the  extent  of  the  inquiry  opened,  in  un- 
dertaking to  treat  of  them  in  detail.  A  volume  recently  pub- 
lished, compiled,  by  Mr.  Lester  of  the  Department  of  the  Inte- 
rior, at  Washington,  contains,  in  one  part,  the  several  laws, 
public  and  private,  passed  by  Congress  upon  the  subject  of  the 
sale  and  disposition  of  the  public  lands,  amounting  in  all  to 
three  hundred  and  sixty  ;  while  the  decided  cases  contained  in 
the  reports  of  the  courts  of  the  United  States  and  of  the  several 
States,  may  be  counted  by  hundreds. 

11.  In  the  examination  of  the  subject,  the  mode  of  granting 
lands  adopted  by  the  United  States  will  be  principally  con- 
sidered, though  the  analogy  between  that  and  the  forms  in  use 
in  many  of  tlie  States  is  very  close,  except  as  to  the 
[*620]  character  *of  the  surveys  and  divisions  of  the  land. 
The  system  which  has  been  in  operation  for  the  last 

^  Terrett  v.  Taylor,  9  Cranch,  50.  The  Confederation  of  the  Colonies  was  formed 
in  1777,  but  some  of  the  smaller  ones  hesitated  to  come  into  it.  One  obstacle  in  the 
way  was  the  claim  of  Virginia,  New  York,  and  some  of  the  other  Colonies,  to  what 
were  called  the  crown  lands,  that  had  not  b«en  located  and  settled,  tbongh  within 
what  was  claimed  to  be  their  charter  limits.  The  indefinite  terms  in  which  the 
crown  grants  were  made  to  several  of  these  Colonies,  were  aouroes  of  confiiot 
among  them,  nnd  garo  rise  to  clairhs  of  an  almost  unlimited  extent  beyond  the 
actnal  settlements.  The  smaller  Colonies  who  were  excluded  from  these  territorial 
claims,  insisted  that  these  lands  ought  to  be  deemed  public  domain  and  Iteld  by  the 
Confederacy  for  public  purposes.  And  Maryland  refused  to  become  a  party  to  the 
Confederacy  until  1781.  In  the  mean  time.  New  York  had  taken  steps  towards 
ceding  the  lands  claimed  by  her,  and  was  followed  by  YiTginia,  Massachnsetta, 
Connecticut,  South  Carolina,  North  Carolina,  and  Geoigia,  and  these  lands  were 
finally  ceded  "  to  be  disposed  of  for  the  common  benefit  of  the  United  Statev.*'  1 
Kent,  259 ;  1  Story,  Const  215. 
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half  century,  provides,  in  the  first  place,  for  surveys  of  the  pub- 
lic lands,  and  a  division  of  the  same  into  townships  and  sections, 
aud  a  subdivision  into  halves,  quarters,  and  eighths  of  sections, 
the  townships  consisting  of  23,040  acres,  and  each  section  of 
640  acres.^  In  disposing  of  these  lands  various  modes  have 
been  adopted.  Many  of  them  have  been  disposed  of  by  public 
sale,  others  by  private  e^ry^  as  it  is  called,  upon  the  records  of 
certain  officers  within  the  districts  where  the  lands  lie,  by  those 
wishing  to  purchase,  while  others  are  selected  and  designated 
bj  persons  holding  warrants  from  the  government,  given  for 
meritorious  services  and  other  causes,  which  entitle  the  holders 
to  choose  aud  appropriate  a  certam  number  of  acres,  while  in 
some  cases  these  lands  are  disposed  of  by  treaty  or  special  acts 
of  Congress  which  operate  as  grants. 

12.   The  instrument  which  forms  the  evidence  of  title  to 
lands  acquired  in  either  of  these  ways  from  the  government,  is 
called  a  Patent.     It  is  signed  by  the  President,  or%ome  one  ap- 
pointed to  annex  his  signature,  with  the  seal  of  the  United 
States,  aud  is  designed  to  define  the  land  intended  to  be  grantr 
ed.^  aud  when  regularly  and  properly  issued,  becomes  a  complete 
evidence  of  title.     In  like  manner,  patents  under  the  States 
derive  their  authenticity  from  the  great  seal  of  the  State  being 
annexed  to  the  same.^    As  certain  preliminary  measures  are 
required  in  case  of  a  purchase  of  lands  from  the  government, 
before  issuing  this  patent,  namely,  the  entry  of  the  land  with 
the  proper  officer,  designating  the  section  or  part  of  section  to 
be  conveyed,  and  payment  of  the  purchase-money,  questions  of 
conflicting  claims  have  frequently  arisen  as  to  the  validity  of 
patents  already  issued,  and  as  to  priority  of  right  in  one  or  an- 
other to  have  a  patent  issued  in  his  favor,  which  have  been  the 
subjects  of  adjudication  of  the  courts  of  the  United 
States.     *And  the  same  may  be  said  of  many  of  the  [*521] 
more  recent  States,  where  a  system  of  entry  aud  issu- 
ing of  patents  has  been  adopted,  similar  in  most  respects  to 
that  of  the  United  States.    These  general,  and,  in  a  measure, 
preliminary  statements,  will  serve  to  explain  the  application  of 

2  Walk.  Am.  Law,  42,  43.  '  Owens  o.  Jackson,  9  Cal.  322. 

<  The  People  v.  LiTingston,  8  Barb.  253 ;  Doe  v.  McKilTaio,  14  Ga.  252 ;  Hulick 
V.  ScoTil,  4  Gilm.  174. 
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many  of  the  doctrines  laid  down  by  the  courts,  without  the 
necessity  of  giving  a  minute  history  of  the  scTeral  cases  in 
which  points  of  general  interest  have  been  decided. 

13.  In  the  first  place,  the  fee  of  all  the  unsold  lands  in  the 
United  States,  is  either  in  the  United  States  or  in  the  States* 
within  which  such  lands  are  situated.^  The  Indian  title,  or 
that  interest  which  originally  belonged  to  the  native  tribes, 
was  one  of  use  or  occupation  only.  It  was,  however,  an  inter- 
est which  could  only  be  divested  by  purchase  or  conquest. 
Accordingly,  grants  made  by  the  State  of  Tennessee  of  the 
Cherokee  lands,  before  the  title  of  the  tribe  had  been  extin- 
guished, were  held  to  be  void,  and  to  pass  no  title  to  the  gran- 
tee.' But  this  has  reference  to  the  source  of  title  rather  than 
the  capacity  to  hold  lands,  for  a  patent  from  the  United  States 
to  an  Indian  makes  him  the  owner  of  the  ultimate  title,  and 
renders  him,  as  such,  liable  to  be  taxed  therefor.^ 

14.  But  it  "would  seem,  that  either  the  State  or  the  United 
States,  according  as  the  one  or  the  other  owned  the  fee,  may 
grant  that,  subject  to  such  occupancy,  but  no  possession  can  be 
taken  until  such  right  of  occupancy  is  extinguished.^ 

15.  But  courts  will  not  recognize  a  title  to  lands  in  the  ter- 
ritory northwest  of  the  Ohio  river,  acquired  by  an  individual 
by  grant  from  an  Indian  tribe,  on  the  ground  that  the  nation 
making  the  discovery  of  the  country  has  the  exclusive  right  to 
acquire  the  title  of  the  aboriginal  inhabitants.^  A  title,  there- 
fore, conveyed  by  an  Indian  tribe,  to  any  one  other  than  the 

sovereignty,  would  be  of  no  validity.* 
[*522]      *16.  Although,  as  a  general  proposition,  the  title  to 

1  Doe  r.  Beardsley,  S  McLean,  412 ;  Johnson  v.  M'Intosh,  8  Wheat.  543,  571,  «t 
aeq. ;  Worcester  v.  Geoigia,  6  Pet.  543 ;  Fletcher  o.  Peck,  6  Cranch,  87. 

'  Gillespie  v.  Cunningham,  2  Humph.  19 ;  Commonwealth  v.  Boxbnrj,  9  Qnj, 
478. 

*  Blue  Jacket  v.  Commissioners,  &c  3  Kans.  349. 

*  Doe  V.  Beardsley.  2  McLean,  412;  Stockton  r.  VHlliams,  1  Dougl.  (IGch.) 
546;  Fletcher  o.  Peck,  6  Crunch,  87. 

*  Johnson  r.  M'Intosh,  8  Wheat.  571,  where  the  general  subject  of  Indian  title  m 
fuUj  examined.    Worcester  o.  Georgia,  6  Pet  543. 

*  Doe  V.  Beaidsley,  2  McLean,  412;  Stockton  v.  Williams,  1  Dougl.  (Mich.) 
546 ;  Jackson  r.  Porter,  Paine,  C.  C.  457 ;  Jackson  p.  Hudson,  3  Johns.  375 ;  Jack- 
ton  V.  Wood,  7  Johns.  290;  Marshall  v.  Claik,  4  Call,  268;  Stevens  v.  Smith*  % 
Kana.243. 
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and  disposition  of  land,  are  subject  exclusively  to  the  laws 
of  the  country  where  it  lies,^  yet  all  the  lands  in  the  terri- 
tories are,  in  the  first  instance,  the  exclusive  property  of  the 
United  States,  to  be  disposed  of  to  such  persons,  at  such  times, 
and  in  such  mode,  as  well  as  by  such  titles,  as  the  government 
may  deem  proper,  independent  of  locality.  And  no  territory 
or  State  can  interfere  with  the  exercise  of  this  control,  nor  af- 
fect the  title  of  the  United  States  by  the  exercise  of  the  right 
of  eminent  domain.^ 

17.  A  State  may  by  statute  prescribe  the  remedies  to  be  pur- 
sued in  her  courts,  and  may  regulate  the  disposition  of  the 
property  of  her  citizens,  by  descent,  devise,  or  alienation.  But 
where  the  United  States  has  acquired  a  patent  in  order  to  pass 
a  valid  title  of  their  lands  to  a  purchaser,  it  is  not  competent  for 
a  State  to  declare  that  anything  less  than  that  shall  originally 
pass  a  good  title,  though  the  land  be  situate  within  the  limits 
of  such  State.  The  law  of  the  United  States  in  such  cases  is 
paramount  to  the  law  of  the  State,  and  the  question  whether  a 
title  in  such  case  has  passed  from  the  United  States,  is  to  be 
determined  by  the  law  of  the  latter.  But  as  soon  as  the  title 
shall  have  passed  from  the  United  States,  it  takes  the  character 
of  other  property  within  the  State,  and  is  subject  to  State  leg- 
islation.^ 

18.  Sovereignty  over  a  territory  can  never  be  in  abeyance. 
Consequently,  upon  the  acquisition  of  the  present  territory  of 
California  from  Mexico,  the  sovereignty  as  well  as  the  fee  in  all 
the  public  lands  within  its  limits,  and  a  full  right  to  dispose  of 
them,  passed  at  once  to  the  United  States  as  successors  to  the 
former  sovereign.  This  sovereignty  passed  to  the  State 
*when  she  became  clothed  with  State  powers  by  a  law  [*523] 
of  Congress  to  that  effect.^  And  by  this  she  holds  the 
shores  of  the  sea.^ 

1  United  States  v.  CroBby,  7  Cranch,  115;  Kerr  v.  Mood,  9  Wheat.  565 ;  Darby 
*.  Majer,  10  VHieat.  465 ;  Calloway  v.  Doe,  1  Blackf.  372 ;  Cntler  d.  Davenport,  1 
Pkk.  81 ;  Nims  v.  Palmer,  6  Cal.  S. 

*  Irrine  v.  Marshall,  20  How.  55S ;  Pratt  v.  Brown,  3  Wis.  603. 

*  Wilcox  tr.  Jackflon,  13  Pet.  516,  517 ;  Bagnell  p.  Broderick,  13  Pet.  436 ;  Can. 
lion  V.  White,  16  La.  An.  69. 

*  The  People  v.  Folsom,  5  Cal.  873;  Friedman  r.  Goodwin,  1  McAU.  Ch.  142. 
^  People  V.  Morrill,  26  Cal.  353. 
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19.  Though  the  title  to  and  sovereignty  over  the  public 
lands  in  California,  passed  from  the  crown  of  Spain  to  the  gov- 
ernment of  Mexico,  and  through  the  latter  to  the  United 
States,  the  ownership  of  the  mines  of  gold  and  silver  within  the 
same,  was  incident  to  the  ownership  of  the  soil,  and  not  to  the 
sovereignty  of  the  government,  and,  therefore,  did  not  pass 
to  the  State  when  it  became  such.  Such  mines  consequently 
pass  with  the  soil  to  patentees  claiming  under  th^  United 
States,  unless  expressly  reserved  in  the  grant.^  Such  lands  as 
belong  to  the  United  States  within  the  limits  of  California, 
since  she  became  a  State,  are  held  by  them  as  private  proprie- 
tors, with  the  ordinary  incidents  of  such  ownership,  except  in 
the  matter  of  taxation.  The  United  States,  therefore,  could 
not  prescribe  rules  of  property  or  modes  of  its  disposition  or 
tenure,  in  derogation  of  the  rights  of  the  local  sovereign,  the 
State,  to  govern  the  relations  of  the  citizens  of  tlie  State. 
Like  any  other  proprietor,  therefore,  they  can  only  exercise 
the  rights  to  the  mineral  on  private  property,  in  subordination 
to  such  rules  as  the  local  sovereign  may  prescribe.^  So  when 
Alabama  became  a  State,  she  acquired  the  shores  of  the  navi- 
gable streams  within  the  same,  by  virtue  of  her  sovereignty.* 

20.  Of  the  lands  within  the  State  of  New  York,  not  actually 
granted  under  the  royal  government,  the  people  became  the 
immediate  successors  to  the  crown  .^  And  when  tlie  Revolu- 
tion took  place,  the  people  of  the  several  States  acquired  the 
absolute  right  to  all  their  navigable  waters  and  to  the  soQ  un- 
der them.* 

21.  After  the  cession  by  Virginia  to  the  United  States  of  her 
military  tract,  she  had  nothing  left  for  which  she  could  issue  a 
patent.^ 

22.  In  Pennsylvania,  the  soil  of  the  province  as  well 

[*524]  as  the  *sovereignty,  in  absolute  fee-simple,  was  in  the 

proprietaries   upon  the   original  constitution  of  that 

1  Hooro  17.  Smaw,  17  Cal.  199,  222,  OTerralmg  Hicks  v.  Bell,  3  CaL  219. 
'  BoggB  V.  Merced  Co.  14  Cal.  375,  376. 

*  Pollard  V.  Hagan,  3  How.  230. 

*  The  People  v.  Van  Rensselaer,  8  Barb.  189;  Van  Renaaelaer  v.  Haya,  19  N. 
Y.  96. 

«  Martin  v.  Waddell,  16  Pet.  367. 

*  Miller  a,  Lindsey,  1  McLean,  32. 
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province.^  lu  Massachusetts,  the  transition  of  title  to  the  public 
lands,  which,  by  the  charter,  was  at  first  in  the  colonial  gov* 
emment,  was  to  that  of  the  Province  under  the  new  charter, 
and  from  that  to  the  Commonwealth  at  the  revolution.  The 
fee  of  the  soil,  therefore,  from  that  time,  was  in  the  Common- 
wealth, unless  the  government  of  the  colony  or  province  had 
aliened  it.'  But  the  cession  of  territory  from  one  sovereignty 
to  another,  does  not,,  by  the  law  of  nations,  independent  of 
treaty  stipulations,  impair  the  rights  of  private  property.  The 
cession  passes  only  public  property,  and  sovereignty  over  the 
territory.' 

23.  It  is  well  known  to  most  readers,  that  in  the  early 
grants  by  the  crown  in  the  province  of  New  York,  large  tracts 
of  land  were,  in  some  cases,  given  to  individuals  with  manorial 
rights  attached  thereto,  and  questions  have  arisen,  within  a  few 
years,  liow  far  it  was  competent  for  the  crown  to  create  new 
manors,  after  the  passage  of  the  act  of  Quia  Mnptores  by  the 
English  Parliament  in  the  18  Edw.  I.^    It  has,  however,  been 
held  that  the  grant  of  lands  with  such  privileges  was  not  void, 
and  that  that  statute  did  not  restrain  the  king  from  granting  to 
his  own  tenants  authority  to  grant  lands,  to  be  holden  of  such 
tenants  instead  of  the  king  as  superior  lord.    And  that  even  if 
the  grant  of  the  manorial  privileges  and  franchises  was  void,  it 
did  not  affect  the  validity  of  the  grant  of  the  land  itself.^    But 
the  courts  of  that  State  hold,  that  the  principles  of  the  statute 
above  mentioned  have  always  been  the  law  of  that  State  as  well 
during  its  colonial  condition,  as  after  it  became  an  indepen- 
dent body  politic.^ 

24.  In  all  questions  of  construction  arising  under  grants, 
between  the  government  and  the  citizen,  a  different  rule  pre- 
vails, in  one  respect,  from  that  adopted  in  questions  between 

1  Penn  v.  Klyme,  1  Wash.  C.  C.  297. 

*  Commonwealth  v.  Roxbory,  9  Gray,  378. 

'  Tescbemacher  v.  Thompson,  18  Cal.  22;  United  States  v.  Bercheman,  7  Pe- 
ten,  87. 

*  Ante,  Tol.  1,  p  *30.  The  title  of  the  holden  of  these  manorial  lands  answered 
to  the  empkyUmU  of  the  ciTil  law.  Pomeroj's  Introd.  340 ;  Boavier,  Da  Emphy- 
teusis. 

*  The  Pleople  v.  Van  Rensselaer,  5  Seld.  291 . 

'  Van  Rensselaer  p.  Hays,  19  N.  T.  72,  74,  controlling  De  Peyster  v.  Michael^ 
S  Sdd.  467. 
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individuals.  Between  the  latter,  the  construction,  if  doubtfdl, 
is  always  to  be  in  favor  of  the  grantee  and  against  the  grantor, 
whereas  in  the  case  of  the  government,  the  construction  is  al- 
ways against  the  grantee  and  in  favor  of  the  government.  The 
act,  in  the  latter  case,  is  done  by  an  agent,  an<l  nothing  will 
be  presumed  beyond  the  letter  of  the  grant.^  Thus,  where  the 
government  granted  an  estate  upon  condition,  which  was  bro- 
ken, it  was  held  at  once  to  divest  the  title  of  the  grantelid  with- 
out any  entry  or  claim  on  the  part  of  the  grantors,  as  would 
have  been  necessary  to  defeat  the  estate  if  it  had  been  a  pri- 
vate grant.'  The  government  is  not  subject  to  estoppel  by  a 
grant,  unless  it  be  by  the  description  contained  in  a  valid 
grant,  nor  to  an  implied  warranty.'  This  strictness  of  con- 
struction in  favor  of  the  sovereign  and  against  the  subject,  ap- 
plies only  in  cases  where  there  is  a  real  uncertainty  or  ambi- 
guity in  the  terms  of  the  grant.  Nor,  as  it  seems,  is  the  rule 
applicable  where  the  grant  is  for  a  valuable  consideration.  In 
such  case,  the  rule  of  construction  between  the  government 
and  the  subject  is  the  same  between  private  grantors  and  gran- 
tees. And  the  rule  may  be  stated  as  a  general  one,  in  respect 
to  legislative  grants  in  this  country,  that  such  grants  should 
be  construed  liberally  in  favor  of  the  grantee,  and  in  such  a 
manner  as  to  give  them  a  full  and  liberal  operation,  so  as  to 
carry  out  the  legislative  intent,  where  that  can  be  ascer- 
tained.^ 
[*525]  *25.  A  State  cannot  maintain  an  action  of  trespass 
to  try  the  title  to  land  or  an  action  of  ejectment,  be- 
cause a  State  cannot  be  disseised.  The  remedy  against  a  tres- 
passer, in  such  case,  in  favor  of  the  State,  is  by  information  for 
intrusion.^ 

^  Hagan  r.  Campbell,  8  Port  9 ;  Townsend  v.  Brown,  4  Zab.  80 ;  Major,  fte. 
V.  Ohio  &  P.  Railroad,  26  Penn.  St.  355;  Green's  Estate,  4  Md.  Ch.  Dec  349; 
Dnbaqae  R.  R.  v,  Litchfield,  23  How.  88 ;  Gildart  v.  Gladstone,  1 1  East,  685. 

'  Kennedy  v.  McCartney,  4  Port  141. 

*  Elmendorf  v.  Carmichael,  3  Litt  472 ;  Mayor,  &c.  v.  Ohio  &  P.  RaHroad,  S6 
Penn.  St  355;  State  t;.  Cnxtchfield,  3  Head,  113. 

*  Hyman  v.  Read,  13  Cal.  444,  452,  455,  458 ;  Charles  Rirer  Bridge  r.  Wmnem 
Bridge,  11  Pet  589,  596,  601 ;  Commonwealth  v,  Roxbary,  9  Gray,  492 ;  Manu 
V.  Waddell,  16  Pet  411. 

*  State  V.  Arledge,  1  Bail.  551 ;  Jackson  v.  Winslow,  2  Johns.  80. 
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26.  A  grant  of  land  by  the  government  is  tantamount  to  a 
conveyance  with  liverj  of  seisin.^ 

27.  It  has  been  held,  that  Congress  does  not  possess  the 
power  of  granting  the  shore  of  tidal  navigable  waters,  at  least 
within  the  State  of  Alabama.^  But  a  State  may  grant  the  land 
adjacent  to  the  shore  and  covered  by  the  sea,  subject  to  the 
right  of  navigation  and  fishing  by  the  public  in  the  waters  of 
the  sea.  So  it  may  grant  an  exclusive  right  of  planting  oysters, 
or  erecting  a  wharf  thereon.^ 

28.  As  a  State  cannot  be  disseised,  so  its  rights  cannot  be 
barred  by  the  statute  of  limitations,  unless  by  express  provision 
of  some  statute  of  its  own.^ 

29.  For  the  transfer  by  the  United  States  or  by  a  State,  of 
the  title  of  land,  no  particular  form  is  required.  It  may  be 
done  by  special  act  of  legislation,  by  a  clause  inserted  in  a 
treaty  by  the  treaty-making  power,  or  by  a  patent  issued  by  one 
authorized  to  represent  the  sovereignty.  And  where  the  assent 
of  the  President  is  required  to  give  effect  to  a  grant,  but  no 
form  for  this  is  prescribed,  it  may  be  done  in  any  mode  he  may 
see  fit,  and  when  once  given  it  cannot  be  revoked.^  And  the 
legislature  may,  by  a  subsequent  statute,  confirm  a  grant  which 
was  void  at  the  time  of  making  it,  and  thereby  give  it  validity, 
if  it  be  of  public  land.  A  grant  may  be  made  by  law,  as  well 
as  by  a  patent  issued  pursuant  to  law  ;  and  a  confirmation  by 
law  is  as  fully,  to  all  intents  and  purposes,  a  grant,  as  if  it  con- 
tained, in  terms,  a  grant  de  novo.  And  such  grant,  or  confir- 
mation, vests  an  indefeasible  and  irrevocable  title.^    And  where 

1  Enfield  v.  Day,  11  N.  H.  620 ;  Enfield  v.  Permit,  S  N.  H.  512 ;  Bellows  v.  Cbpp, 
20  N.  H.  492;  McCooghal  o.  Byan,  27  Barb.  376;  Doe  v.  Craft,  1  Kerr,  N.  B. 
546;  Robinson  v.  Lake,  14  Iowa,  424. 

'  Kemp  o.  Tborp,  3  Ala.  291 ;  Mayor  v.  Eslaya,  9  Fort.  577 ;  Pollard,  Lessee,  v. 
Hagan,  9  How.  212 ;  Martin  v.  Waddell,  16  Pet.  367. 

'  Phipps  V.  State,  22  Md.  389. 

*  The  People  r.  Van  Rensselaer,  8  Barb.  189;  Lindsey  9.  Miller,  6  Pet  666; 
Jackson  o.  Winslow,  2  Johns.  80;  Gary  v.  Whitney,  48  Me.  516. 

*  Doe  p.  Beardsley,  2  McLean,  412 ;  Stockton  v.  Williams,  1  Dong.  (Mich.)  546, 
560 ;  Fletcher  v.  Peck,  6  Cranch,  87  ;  Sai^nt  v.  Simpson,  8  Me.  148 ;  Grignon  v. 
Astor,  2  How.  319. 

*  Strother  v.  Locas,  12  Pet  454 ;  Chontean  v.  Eckhart,  2  How.  372;  Challefonx 
V.  Doeharme,  8  Wis.  306 ;  Terrett  u.  Taylor,  9  Cranch,  50 ;  Wilkinson  v,  Leland, 
2  Pet  657  ;  Friedman  9.  Goodwin,  1  McAU.  Ch.  142 ;  Wilkinson  v.  Leland,  2  Pet 
662. 
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a  grant  was  made  by  the  State  of  Pennsylyania  to  one  upon  his 
paying  a  certain  sum,  after  a  survey  made,  it  was  held,  that 
upon  a  return  of  such  survey  and  payment  having  been  made, 
the  title  and  legal  possession  of  the  land  vested  at  once  in  the 

grantee.^ 
[*526]      *80.  As  a  general  proposition,  a  patent  is  necessary 

in  order  to  pass  a  perfect  and  consummate  legal  title  to 
public  lands,  with  one  exception,  namely,  where  an  act  of  Con- 
gress grants  lands  with  words  of  present  grant.  And  this  prop- 
ositiML  applies  as  well  to  prescriptions  as  to  other  purchases  of 
public  lands.^  So  in  Kentucky,  a  patent  is  declared  to  be  the 
completion  of  a  legal  title.'  So  it  is  laid  down,  that  a  patent  is 
a  title  from  its  date,  and  conclusive  against  all  those  whose 
rights  did  not  conmience  previous  to  its  emanation.^  But 
when  granted,  a  patent  enures  to  the  benefit  of  any  one  to  whom 
the  patentee  is  bound  to  convey  the  land,  or  for  whose  use  he 
ought  to  hold  it.^  And  where  two  patents  have  issued  for  the 
same  land,  the  elder  is  the  best  evidence  of  title,  and  is  con- 
clusive against  the  junior,  so  long  as  it  remains  in  force.^ 

31.  And  yet  it  has  been  laid  down  that  the  granting  of  the  pat- 
ent is  a  ministerial  act,^  and  that  it  does  not  pass  the  title,  but 
is  merely  evidence  that  it  has  before  passed,  a  doctrine  which 
gives  to  the  entry  and  payment  of  the  purchase-money,  virtu- 
ally, the  eflfect  of  creating  the  title  to  lands  purchased.' 

32.  Accordingly,  it  was  held,  that  where  a  patent  had  issued 
for  lands  which  were,  by  law,  reserved  from  sale,  it  was  void.^ 
And  so  when  made  of  land  which  had  already  been  granted  by 
treaty ,^^  or  otherwise.^* 

1  Potts  V,  Gilbert,  8  Wash.  C.  C.  475. 

*  Wilcox  V.  JackBon,  13  Pet.  516 ;  Grignon  v.  Aster,  S  How.  319. 

*  Green  v.  Liter,  8  Cranch,  229. 

*  Hoofhagle  v.  Anderson,  7  Wheat  213 ;  Lindsej  o.  Miller,  6  PeL  677 ;  Stringtr 
V.  Toang,  3  Pet.  320 ;  Boardman  v.  Reed,  6  Pet  328. 

>  Hennen  v.  Wood,  16  La.  An.  263. 

*  Gallipot  V.  Manlove,  I  Scamm.  156. 

7  Stoddard  v.  Chambers,  2  How.  284 ;  Hunter  o.  Hemphill,  6  Mo.  106 ;  Imier- 
arity  r.  Mims,  1  Ala.  660,  where  a  condition  appended  to  a  patent  whi^  waa  not 
authorized  by  law  was  held  to  be  void. 

*  Goodlet  V,  Smithson,  5  Port.  243  ;  Waterman  v.  Smith,  13  Cal.  419. 

*  Stoddard  v.  Chambers,  2  How.  284 ;  Hunter  v.  Hemphill,  6  Mo.  106. 

10  Stockton  V.  Williams,  1  Dong.  (Mich.)  560 ;  Fletcher  o.  Peck,  6  Cnnch.  87. 
u  Mayor  V.  De  Armas,  9  Pet  223. 
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33.  It  is  held,  that  a  certificate  of  the  register  of  the  land- 
office,  that  a  purchase  had  been  made  of  lands,  is  of  as  high  a 
nature  as  a  patent  itself.^  But  the  issuing  of  a  patent  is 
always  presumptive  evidence  in  itself,  that  the  previous  pro- 
ceedings have  'been  regular,  unless  it  can  be  shown 

that  the  land  to  *whic!i  it  relates  had  been  expressly  [*527] 
reserved  from  sale.^  Where,  therefore,  a  patent  and  a 
certificate  of  payment  for  the  same  tract  of  land  conflicted  with 
each  other,  having  been  issued  to  different  persons,  the  court  in- 
timate  that  the  grantee  of  the  United  States  by  patent  would  be 
preferred,  over  the  one  who  only  held  a  certificate  of  payment.' 

34.  So  it  is  held  that  a  patent  is  a  better  legal  title  to  land 
than  an  entry  with  the  register  and  a  survey,^  and  that  a 
patent  is  a  conveyance  from  the  primitive  owner  of  the  soil,  its 
recitals  being  evidence  against  one  who  claims  under  him  by  a 
subsequent  conveyance,  or  does  not  pretend  to  claim  under 
him  at  all.  And  in  an  action  of  ejectment,  a  patent  issued  to 
the  plaintiff  is  of  itself  evidence  of  title,  which  it  is  incumbent 
upon  his  adversary  to  rebut.^ 

35.  So  unless  letters  patent  for  land  are  void  upon  their  face, 
or  the  issuing  of  them  is  without  authority,  or  is  prohibited  by 
law,  they  cannot  be  impeached  collaterally,  in  a  court  of  law^ 
upon  the  trial  of  an  ejectment,  and  the  same  is  true  of  a 
grant.^    The  survey  and  patent,  under  the  laws  of  the  United 
States,  are  conclusive  evidence  of  the  title  to  the  land  embraced 
within  their  description.     And  where  there  had  been  two  con- 
firmatious  of  the  same  land,  the  elder  of  these  prevailed.^    A 
patent,  moreover,  relates  back  to  the  original  land-office  certifi- 
cate, and  the  purchaser's  title  dates  from  that  time.^ 

>  JJBcksoo  9.  Wilcox,  1  Scamm.  344 ;  Jeoniiigs  v,  Whitaker,  4  Mon.  50. 

*  Barry  v.  Gamble,  8  Mo.  8S ;  Stringer  v,  Yoang,  3  Pet  320 ;  Boardman  v.  Beed, 
€  Pet.  328  ;  Winter  v.  Crommelin,  18  How.  87. 

*  Goodlet  V,  Smithson,  5  Port  243. 
«  Griffith  9.  Beerfelt,  17  Mo.  31. 

*  Steiner  v.  Coze,  4  Penn.  8t  28 ;  Bagnell  o.  Broderick,  13  Pet  436 ;  Hill  v. 
Ifmer,  36  Ma  182. 

*  Tlie  People  v.  Livingiton,  8  Bari).  253 ;  Carle  v.  Barrell.  2  Sneed,  68 ;  nrker 
9.  CUiibome,  2  Swan,  565 ;  Stringer  r.  Yonng,  3  Pet  320 ;  Boardman  v.  Beed,  6 


T  Willot  V.  Sandrord,  19  How.  79. 
*  CaTeuder  v.  Smith,  8  Iowa,  360. 
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36.  On  the  other  hand,  it  has  been  held,  that  a  purchaser 
from  the  United  States,  by  the  act  of  entry  and  payment,  ac- 
quires an  inchoate  legal  title  which  may  be  aliened, 
[*528]  will  descend,  and  *may  be  divested  in  the  same  man- 
ner as  any  other  legal  title ;  that  an  estate  held  by  one, 
after  certificate  of  final  payment  made,*  may  be  taken  ou  exe- 
cution before  the  patent  has  issued ;  ^  that  land  held  by  en- 
try descends  to  heirs,  or  may  be  devised ; '  and  that  if  one  enti- 
tled to  a  certificate  or  patent  under  the  law  of  Congress  dies, 
the  certificate  or  patent  issues  to  his  heirs.'  In  another  case  it 
was  held,  that  a  certificate  of  final  payment  was  such  evidence 
of  a  legal  title  that  an  ejectment  could  be  maintained  upon  it^ 

87.  And  yet  the  fee  of  the  land  remains  in  the  United  States 
until  the  patent  has  actually  issued,  and  this  is  a  better  legal 
title  than  a  prior  entry.* 

88.  A  patent  obtained  by  fraud,  or  against  law,  or  for  re- 
served lands,  does  not  carry  the  legal  title,  nor  afiect  a  subse- 
quent patent.®  And  a  purchaser,  who  has  done  all  that  the 
law  requires  of  him  to  entitle  him  to  a  patent  of  land,  cannot, 
be  affected  by  the  ignorance,  negligence,  or  want  of  fidelity  of 
the  government  officers.^  And  if  a  register  of  the  land-office 
has  duly  admitted  the  location  of  land,  and  granted  a  certifi- 
cate thereof,  a  subsequent  sale  of  the  same  land  is  void,  al- 
though to  a  bona  fide  purchaser  without  notice.® 

89.  So  an  entry  and  purchase  of  land  from  the  United 
States  made  bona  ficky  will  prevail  over  a  subsequent  location 
and  survey,  confirmed  by  act  of  Congress.* 

40.  It  may  seem  somewhat  difficult  to  reconcile  these  vari- 
ous rulings  and  principles  of  construction,  but  it  is  appre- 
hended that  an  explanation  may  be  found,  pi^y  in  the  char- 
acter of  the  parties  engaged  in  the  suits  in  which  the  ques- 

1  Goodlet  V.  Smithson,  5  Port.  S48 ;  Wright  v.  Swan,  6  Fdrt.  S4. 

*  Adanu  v.  Logan,  6  Mon.  175. 

*  Shanks  o.  Lacas,  4  Blackf.  476;  Foraythe  v.  Ballanoe,  6  McLesa,  5CS.    Sea 
post,  p.  *531. 

«  Bullock  V.  Wilson,  8  Port.  436.    See  also  Goplej  v.  Riddle,  S  Waaii.  C.  C.  SH*, 
Yanhom  v.  Chestnut,  Id.  160. 

*  Carman  v.  Johnson,  SO  Mo.  108.  •  Wright  o.  Ratgera,  14  Ifo.  58S. 

T  Nelson  v,  Sims,  S3  Mi»s.  383.  *  Moyor  v.  McCnUoogh,  1  Ind.  S81 

*  Waller  v.  Von  Phnl,  14  Mo.  84. 
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tions  arose,  and  ^partly  from  the  courts  not  care-  [*529] 
fuUy  discriminating  between  the  legal  and  equitable 
title  which  the  purchaser  acquires,  upon  payment  of  his  pur- 
chase-money, and  before  actually  receiving  his  deed,  whereby 
alone  his  legal  title  becomes  complete.  Where  the  ejectment 
has  been  brought  against  a  stranger  without  title,  the  courts 
have  been  inclined  to  consider  the  equitable  right  to  possession 
in  the  plaintiff  as  so  far  identical  with  his  legal  title,  as  to 
allow  him  to  recover  in  a  suit  at  law  in  his  own  name.  This 
subject  has  arisen  in  different  forms,  in  the  courts,  and  from 
the  opinions  to  which  they  have  given  rise,  the  explanation 
here  made  seems  to  be  fully  sustained.  Thus,  it  was  held,  that 
neither  the  entry  nor  the  survey  was  a  legal  appropriation  of 
the  land.  The  claimant,  in  such  case,  being  only  vested  with 
the  equitable  estate  until  his  entry  and  survey  have  been  car- 
ried out  by  a  grant.^  But  it  was  also  held,  that  by  entry  and 
payment  of  the  purchase-money,  the  purchaser  of  land  from  the 
United  States  acquires  an  inchoate  legal  title  which  may  be 
aliened,  descend,  or  be  divested  in  the  same  manner  as  any 
other  legal  title.^  The  court,  in  the  last  case,  cite  a  case  from 
the  United  States  court  for  the  district  of  Pennsylvania,  to 
show  that  the  payment  of  the  purchase-money  and  a  survey, 
though  unaccompanied  by  a  patent,  give  a  legal  right  of  entry. 
In  that  case,  one  became  entitled  to  land  before  the  Revolution, 
under  the  king's  proclamation ;  after  the  peace,  Virginia  ordered* 
the  warrant  to  issue  to  the  assignee  of  the  right  under  whick 
the  land  was  located,  ^^  by  which  means,"  say  the  court,  ^'  Sims 
acquired  a  complete  equitable  title,  and  one  which  only  neededi 
a  patent  of  confirmation  to  render  it  a  complete  legal  title." 
The  court  say  further,  ^'  in  which  State  (Pa.),  payment  and  a^ 
survey,  though  unaccompanied  by  a  patent,  give  a  legal  right 
of  entry ^  which  is  sufficient  in  ejectment.  Why  they  have  been 
adjudged  to  give  such  right,  whether  from  a  defect  of  chan- 
cery powers,  or  for  other  reasons  of  policy  or  justice,  is  not 
now  material."  And  Iredell,  J.,  in  the  case  cited,  says : 
**  A  warrant  ^and  survey^  where  no  money  remained  [*530] 
to  be  paid,  and  a  patent  was  only  to  ascertain  that  all 
previous  requisites  had  been  complied  with,  has  been  uniformly 

1  Lindwj  V,  Miller,  6  Pet  666.  >  Goodlet  v,  Smithson,  5  Port.  24d. 
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deemed  a  legal  title,  as  opposed  to  an  eqaitable  one,  and  has 
all  the  consequences  as  such/'^  But  in  the  United  States 
courts,  nothing  short  of  a  valid  legal  title  will  enable  a  plain- 
tiff to  recover  in  ejectment.^  In  a  case  in  Kentucky,  the  court 
say :  '^  An  entry  or  survey  for  lands  is  an  inchoate  and  income 
plete  legal  title ;  they  will  descend,  may  be  devised,  or  aliened, 
and  they  vest  such  legal  interest  as,  under  the  provisions  of  the 
act,  may  be  sold  by  virtue  of  execution."  '  If  a  further  sug- 
gestion might  be  ventured  by  way  of  explaining,  and  in  part,  at 
least,  reconciling  the  seeming  discrepancies  which  are  found  in 
the  various  decisions  which  are  to  be  found  in  the  books,  it 
would  be  that,  while  in  equity  a  purchaser  acquires  a  good 
title  to  lands  which  he  may  have  entered  and  actually  paid  for, 
and  for  which  he  holds  the  certificate  from  the  proper  oflScer, 
in  order  to  prevail  in  a  court  of  law,  he  must  have  a  title  by  a 
patent.  Thus  it  is  held  in  Iowa,  that,  after  the  purchase  from 
the  United  States,  the  purchaser  acquires  all  the  property 
which  the  United  States  had  in  the  land,  that  the  equitable 
and  legal  title  passes  from  the  United  States,  which  only  re* 
tains  the  formal  technical  legal  title  in  trust  for  the  purchaser 
until  the  patent  issues.  But  even  this  strong  language  recog- 
nizes the  legal  title  as  only  passing  out  of  the  United  States  to 
the  purchaser  by  the  delivery  of  the  patent.  So  in  the  United 
States  courts,  it  has  been  held  that  where  land  has  been 
bought  and  paid  for,  a  certificate  to  that  effect  makes  it  as 
much  the  land  of  the  purchaser,  as  the  patent  itself.  ^^  Lands 
which  have  been  sold  by  the  United  States  can,  in  no  sense,  be 
called  the  property  of  the  United  States.  They  are  no  more 
the  lands  of  the  United  States,  than  lands  patented."  But  what 
follows  explains  the  sense  in  which  this  language  is  used: 
^^  When  sold,  the  government,  until  the  patent  shall  issue, 
holds  the  mere  legal  title  for  the  land,  in  trust  for  tlie  pur- 
chaser, and  any  second  purchaser  would  take  the  land  charged 
with  the  trust."  This  doctrine  is  recognized  by  the  courts  of 
Iowa  and  Missouri,  who  hold  that  the  patent  does  not  invest 
the  purchaser  with  any  additional  ^property  in  the  land.  It 
only  gave  him  better  legal  evidence  of  the  title  which  he  first 


1  SimB  V.  Irvine,  3  DaU.  456,  465. 
*  Thomas  v.  BCanhall,  1  Hard.  19. 
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acquired  by  certificate.  He  could,  in  the  mean  time,  sell  and 
eoDvey  tiie  land  as  completely  before  he  obtained  the  patent,  as 
he  could  after.  The  patent  is  not  to  be  considered  in  conflict 
with  this  right,  but  rather  contributes  to  its  support  and  con* 
finnation.^  While  regarded  as  evidence  of  legal  title  in  a  court 
of  law,  the  patent  is  held  by  all  the  courts  as  the  best,  and,  in 
fact,  the  only  conclusive  mode  of  establishing  the  fact  of  title, 
and  is  deemed  conclusive,  until  avoided  by  fraud  or  evident 
mistake  in  the  issuance  of  the  same.  Thus  it  is  held,  that  a 
patent  issued  by  government  is  evidence  of  title,  not  to  be  de- 
feated but  by  showing  an  equitable  or  legal  title  which  could 
]iot  be  defeated  by  the  action  of  the  land  department,  and  in 
other  cases  it  has  been  held,  that  a  patent  for  laud,  emanating 
from  the  government  of  the  United  States,  is  the  highest  evi- 
dence of  title,  and  in  courts  of  law  is  evidence  of  the  due  per- 
formance of  every  prerequisite  to  its  issuance,  and  cannot  be 
questioned  either  in  courts  of  law  or  equity,  except  upon 
ground  of  fraud  or  mistake ;  and  if  not  assailed  for  fraud  or 
mbtake,  it  is  conclusive  evidence  of  title.  Besides,  in  order  to 
annul  a  grant  of  the  government,  the  fraud  must  be  actual  and 
positive  in  fact,  committed  by  the  grantee  in  obtaining  the 
grant.^ 

This  subject  has  recently  been  considered  by  the  court  of 
California,  and  the  effect  to  be  given  to  a  patent  stated  by  the 
Chief  Justice,  in  the  following  language :  ^'  The  patent  which 
is  the  final  document  issued  by  the  government,  is  conclusive 
evidence  of  the  validity  of  the  original  grant,  and  of  its  recog- 
nition and  confirmation,  and  of  the  survey  and  its  conformity 
with  the  confirmation,  and  of  the  relinquishment  to  the  patentee 
of  all  interest  of  the  United  States  in  the  land."  '^  Individuals 
can  resist  the  conclusiveness  of  the  patent  only  by  showing  that 

1  Carender  v.  Smith,  5  Clarke  (Iowa),  189;  8.  c.  3  Greene,  349;  Arnold  v. 
Grimes,  3  Clarke  (Iowa),  1 ;  CarroU  v.  SafTord,  3  How.  460 ;  Morton  v.  Blanken- 
^hip,  5  Mo.  346 ;  Carman  v.  Johnson,  29  Mo.  94 ;  Dickinson  v.  Brown,  9  Sm.  & 
M.  130;  Sweatt  v.  Corcoran,  37  Miss.  516;  Bagnell  v.  Broderick,  13  Pet.  450; 
Forbes  v.  Hall,  34  111.  167 ;  McDowell  v.  Morgan,  28  Bl.  532. 

'  Leblanc  v.  Ladriqae,  14  La.  An.  772;  Sweatt  v.  Corcoran,  wp. ;  Bledsoe  v. 
Little,  4  How.  (Miss.)  13;  Carter  v.  Spencer,  Id.  42;  Harris  v.  McKissack,  34 
MiML  464  ;  Maxej  v.  O'Connor,  ti  Texas,  238 ;  Dickinson  t;.  Brown,  9  Sm.  &  M. 
ISa    For  what  mistakes  a  patent  will  be  avoided,  see  Bmsh  v.  Ware,  15  Pet  93* 
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it  conflicts  with  prior  rights  vested  in  them."  ^  In  this  he  is 
fully  sustained  by  the  case  of  Jackson  v.  Lawton,  in  an  opinion 
by  Kent,  G.  J. :  ^'  The  patent  granted  to  the  lessor  of  the  plain- 
tiff being  the  elder  patent,  is  the  highest  evidence  of  title.  As 
long  as  it  remains  in  force  it  is  conclusive  as  against  a  junior 
patent  for  the  same  lands."  ^  And  accordingly  it  was  held  that, 
to  annul  a  patent  absolutely,  proceedings  can  only  be  taken  by 
the  government  or  some  individual  in  its  name,  and  that  by 
scire  facias^  or  by  bill  or  information.  Individuals  can  main- 
tain no  proceedings  to  that  effect,  the  question  being  one  ex- 
clusively between  the  sovereignty  issuing  the  patent  and  the 

patentee.* 
[*581]       *41.  The  relation  of  lands  thus  situated  is,  perhaps, 

as  well  stated  as  can  be,  by  the  judge,  McLean,  in  As- 
trom  t;.  Hammond.  '^  Until  the  patent  is  issued,  the  purchaser 
has  not  the  legal  title,  but  having  made  his  entry  of  the  land, 
and  paid  for  it,  the  government  can  no  more  dispose  of  the  land 
to  another  person,  than  if  the  patent  had  been  issued.  The 
final  certificate,  obtained  on  payment  of  the  money,  is  as  bind 
ing  on  the  government  as  the  patent.  Lands  thus  purchased 
go  to  the  heirs  and  not  the  administrators,  and,  in  some  States, 
are  liable  to  be  sold  on  execution  before  the  patent  issues. 
When  the  patent  issues,  it  relates  back  to  the  entry,  and  makes 
good  any  conveyance  which  the  purchaser  may  have  made."  ^ 

42.  A  prior  certificate  of  entry,  where  no  patent  has  issued, 
gives  a  better  title  in  equity  than  a  patent  issued  upon  a  subse- 
quent entry,  and  the  patent  will  be  set  aside  on  a  process  for 
that  purpose.^  So  where  a  patent  was  dated  February,  1822, 
of  land  which  had  been  granted  by  the  United  States,  and  the 
grant  accepted  in  December,  1821,  it  was  held,  that  the  title 

1  Boggg  V.  Merced  Co.  U  Cal.  361,  363 ;  Lum  v.  Clark,  18  Cal.  535 ;  Water- 
man  v.  Smith,  13  Cal.  419. 
3  10  Johns.  84. 

*  Boggs  V.  Merced  Co.  14  Cal.  365 ;  Jaduon  v.  Lawton,  10  Johns.  S4 ;  Field  sl 
Beabnry,  19  How.  332. 

*  Astrom  v.  Hammond,  3  McLean,  107.  See  also  Mix  v.  Smith,  7  Ptea.  St 
75;  Garretson  v.  Cole,  2  Harr.  &  M'H.  459;  West  9.  Hughes,  1  Hait.  &  J.  6; 
Black w.  Tax  Titles,  453;  Cavender  v.  Smith,  5  Iowa,  189;  Carman  o.  Jotmtm, 
29  Mo.  94. 

'  Hester  v,  Kembrongh,  12  S.  &  M.  659;  Warren  v.  Shaman,  5  Tex.  441 ; 
Hunt  V.  Wickliffe,  2  Pet  201. 
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was  in  the  grantee  in  preference  to  the  patentee.^  But  ejectr 
ment  will  not  lie  upon  an  entry  in  a  land-office.  It  will  only 
lie  upon  a  patent.^ 

43.  Under  the  United  States'  system  of  disposing  of  the 
public  lands,  it  is  not  competent  for  the  surveyor-general  to 
divide  a  fractional  part  of  a  section  by  arbitrary  lines,  so  as  to 
prevent  a  regular  quarter  section  from  being  taken  up  by 
entry,  if  the  fraction  will  admit  of  such  a  division,^  and  it  is 
always  deemed  a  sufficient  description  of  land  to  refer  to.  it 
by  the  range,  township,  and  section,  as  contained  in  the  public 
surveys.* 

44.  If,  in  making  a  grant,  there  be  a  condition  subsequent 
aunexed  which  becomes  impossible  by  act  of  the  grantor,  the 
estate  becomes  absolute.^ 

*45.  Different  rules  have  been  adopted  by  different  [*532] 
courts,  in  case  of  the  decease  of  a  person  entitled  to  the 
benefit  of  an  entry  and  purchase  of  land  before  any  patent  has 
issued,  some  of  which  have  already  been  stated.^  In  one  case, 
.a  patent  which  had  issued  to  a  person  then  deceased,  was  held 
to  enure  to  the  benefit  of  his  heirs  in  the  same  manner  as  if  it 
had  issued  in  his  lifetime.^  In  another,  such  patent  was  held 
to  be  void,^  while  in  another,  it  was  held,  that  an  entry  and 
survey  in  the  name  of  a  dead  man  is  void,  though  he  held  a 
warrant  therefor  in  his  lifetime.^ 

46.  An  entry  under  a  land  warrant,  can  only  be  made  in  the 
name  of  the  person  to  whom  it  was  issued,  or  that  of  his  as- 
signee.^^  And  a  patent  issued  to  a  fictitious  person  conveys  no 
title  to  the  land  therein  described.^^ 

47.  It  may  be  stated  that,  in  some  of  the  States,  land  war- 
rants are  not  regarded  as  real  estate  in  the  settlement  and  dis- 
tribution of  estates  in  the  probate  office.^    But  a  different  doc- 

^  Cabnnne  v,  LindeU,  12  Mo.  184.  '  Hooper  v.  Scheimer,  S3  How.  Sd5. 

*  Brown  V.  ClementB,  S  How.  650.  *  Bledsoe  v.  Doe,  4  How.  (Miss.)  13. 

*  UDited  States  r.  Arredondo,6  Pet.  691.  ^  Ante,  p.  *S27. 
^  Scbedda  v.  Sawyer,  4  McLean,  181. 

*  Wood  p.  FerguBon,  7  Ohio  St.  288 ;  Galloway  v,  Finley,  12  Pet.  264. 

*  Price  u.  Johnston,  1  Ohio  St.  390. 
»  Oak  V,  Galloway,  4  Pet.  332. 

u  Thomas  v.  Wyatt,  25  Mo.  24;  Thomas  vd  Boenier,  Id.  27. 
^  Moody  V.  HatchinsoOi  44  Me.  57. 
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trine  is  held  in  Virginia  and  Ohio,  in  respect  to  land,  where 
one  who  is  entitled  to  a  patent  dies  before  it  is  issued.  The 
right,  unless  devised,  goes  to  his  heirs.^ 

48.   In  addition  to  the  interests  in  public  lauds,  and  the 
modes  of  acquiring  the  same  under  the  several  acts  of  the 
United  States,  there  is  a  "  right  of  pre-emption,"  so  called, 
secured  by  law  to  actual  settlers  upon  lands,  who  have  entered 
upon  and  occupied  the  same  without  title,  whereby  such  settler 
may  secure  to  himself  a  title  to  a  quarter  section  at  the  mini- 
mum price  fixed  by  law  to  be  paid  for  such  lands,  by  entering 
the  same  in  the  proper  office  and  making  payment  therefor, 
thereby  excluding  all  other  persons  from  entering  and  purchas- 
ing the  same  lands.    This  right  cannot  be  exercised  in  respect 
to  any  lands  of  which  the  Indian  right  of  occupancy  has  not 
been  extinguished.'    This  right  gives  no  title,  in  fact,  to  the 
land,  so  that  one  can  convey  or  encumber  it.    It  is  a 
[*533]  mere  right  to  acquire  *the  legal  title  at  a  certain  price, 
in  preference  to  others.^    And  though  it  was  held,  in 
Illinois,  that  it  was  a  right  which  might  be  transferred  by  deed 
as  property,  it  gave  merely  a  right  of  occupancy,  and  a  right  to 
acquire  the  legal  title.*    A  pre-emptive  right  confers  no  title, 
until  the  holder  of  it  makes  an  entry  and  pays  for  the  land.^ 
But  when  one,  having  such  right,  conveyed  it  with  covenants 
in  his  deed  that  if  he  should  acquire  a  title  it  should  euure  to 
the  benefit  of  the  grantee,  it  bound  by  estoppel  all  persons 
claiming  through  the  grantor,  vrith  a  knowledge  of  the  deed.* 
The  object  and  meaning  of  these  pre-emption  laws,  which  have 
been  numerous  at  different  times,  are  thus  explained.     The 
pre-emption  law  gives  a  preference  to  the  actual  settler,  exclud- 
ing the  rights  of  all  others  so  long  as  this  preference  can  be 
claimed.     It  constitutes  an  equity  in  favor  of  the  occapant, 
located  upon   and  identified   and  attached  to  the  particular 
quarter  section,  occupied  and  cultivated  by  the  claimant.    The 
act  of  Congress  was  an  appropriation  of  all  land  so  occupied, 

1  Brash  0.  Ware,  15  Pet  93 ;  Reeder  v.  Ban,  4  Ohio,  45S. 
'  Rossell  V.  Beebe,  1  Hempst  704. 

*  Craig  V.  Tappin,  2  Sandf.  Cb.  78 ;  Brown  v.  Throckmorton,  11  m.  S99. 
^  Delaonay  v.  Barnett,  4  Oilm.  454. 

•  Phelps  V.  KeUogg,  15  111.  131.  •  IbiiL 
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and  during  the  time  prescribed  by  statute,  the  occupant  had  a 
right  to  make  an  entry  to  the  exclusion  of  all  other  entries.  A 
patent  issuing  to  such  an  one,  is  superior  in  a  court  of  equity 
to  a  prior  patent  issuing  upon  a  mere  entry,  although  the  latter 
patent  is  prior  in  date  to  the  former  one,  based  upon  a  senior 
pre-emption  right.  The  patent  relates  to  the  inception  of  title, 
and,  ui  a  court  of  equity,  the  person  who  has  first  appropriated 
the  laud  has  the  best  title.^  And  when,  under  a  pre-emption 
right,  the  entry  was  made  in  the  name  of  '^  the  heirs,"  without 
naming  them  individually,  it  was  held  to  be  a  valid  en  try  .^ 
The  pre-emptive  right  to  enter  lands,  which  has  been  acquired 
by  an  intestate,  descends  to  his  heirs.^ 

49.  The  subject  would,  obviously,  be  incomplete 
without  ^noticing,  more  at  length,  the  titles  which  [*534] 
have  been  acquired  by  public  grant  in  some,  if  not 
ail  of  the  New  England  States,  under  a  system  which  had 
grown  up  while  they  were  colonies. 

King  James  I.  made  a  grant  of  all  that  part  of  America  ly- 
ing-between  the  fortieth  and  forty-eighth  degrees  of  latitude, 
*^and  in  length  of,  and  within  all  the   breadth  aforesaid, 
throughout  all  the  main  lands  from  sea  to  sea,"  to  the  Ply- 
mouth   Company  in    England.      In    1629,  this  corporation 
granted  the  territory  of  the  Colony  of  New  Plymouth  to  Brad- 
ford and  his  associates,  who  had,  for  years,  been  in  possession 
thereof,  and  exercised  the  power  of  disposing  of  the  lands 
therein.     The  same  company,  by  deed  or  charter,  conveyed  to 
Sir  Henry  Boswell  and  others,  the  territory  of  the  Colony  of 
Massachusetts  Bay,  in  1627,  and  a  patent,  incorporating  the 
grantees  as  a  government,  was  made  to  them  by  King  Charles 
in  1628.     This  government  assumed  the  right  to  divide  out 
and  grant  the  lauds  in  the  Colony,  independent  of  any  other 
authority.     And  in  this  way,  the  territory  of  many  townships 
had  been  granted  to  proprietors,  or  companies  of  proprietors, 
who  were  made  corporations  for  the  purpose  of  managing  such 
territory,  and  was  regulated  and  controlled  by  the  legislation  of 
the  Colony,  in  which  both  the  soil  and  the  sovereignty  of  the 

>  McAfee  v.  Keirn,  7  S.  &  M.  7S0;  Fettigrew  v.  Shirley,  9  Mo.  683;  United 
Sutes  V.  Fitzgerald,  15  Fet.  407. 
*  Hunt  V.  WkUifie,  2  Fet.  201.  "  Johnson  v.  Collins,  12  Ala.  322. 
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territory  were  united.  These  legislative  grants  vested  in  the 
grantees  and  their  heirs,  estates  in  common,  and  such  is  the 
rule  of  construction  in  respect  to  all  grants  made  to  two  or 
more  persons  by  virtue  of  acts  or  resolutions  of  the  legisla- 
ture.^ Thus,  among  other  acts,  authority  was  given  in  1636, 
to  the  freemen  of  every  town  to  dbpose  of  their  lands.'  A 
simple  act  of  incorporation,  however,  without  words  of  grant  of 
the  soil,  would  vest  no  part  of  the  property  of  the  government 
in  such  town.^  It  is  said,  besides,  that  no  formal  act  of  incor- 
poration of  any  of  these  towns  was  passed  during  the  contina- 
anco  of  the  colonial  charter.*  There  was  a  practice  after  the 
establishment  of  the  provincial  government  by  the  charter  of 
1692,  to  grant  a  tract  of  land  or  township  to  a  body  of  indi- 
viduals named,  constituting  them  proprietors  and  tenants  in 
common,  with  a  view  to  their  incorporation  afterwards  as  a 
town.  But  then  they  took  the  fee  in  the  land  by  force  of  the 
act  of  incorporation,  when  once  passed.^  *  It  is  apprehended, 
that  not  only  had  extensive  grants  been  made  by  the  Colony, 
by  means  of  legislative  acts,  under  its  first  charter,  but  that 
the  titles  of  individuals  were,  in  numerous  instances,  mere 
grants  from  towns  or  proprietaries,  evidenced  by  no  other  act  or 
instrument  than  the  votes  adopted  and  recorded  by  those  bodies 
corporate.  But  upon  the  dissolution  of  the  charter  under 
which  these  titles  had  taken  their  rise,  one  of  the  first  measures 
of  Andros,  the  new  governor,  was  to  treat  them  as  of  no  validi- 
ty, and  to  require  the  proprietors  to  take  out  new  grants  and 
patents  from  the  crown.    The  mischief  threatened  by  such  & 

sweeping  overthrow  of  titles  was  obviated  by  the  forci- 
[*585]  ble  deposition  of  the  governor,  and  the  grant  of  a  *new 

charter  in  1692,  embracing  Plymouth  and  Massachu- 
setts, with  the  Province  of  Maine,  Sagadahoc,  Nantucket,  and 

*  Note.  —  For  a  further  aocoont  of  the  charter  and  its  history,  see  9  Gray, 
605,  et  seq. 

1  Higbee  v.  Rice,  5  Mass.  350. 

*  Rogers  o.  Goodwin,  S  Mass.  475;  Commonwealth  v.  Rozbarj,  9  Graj,  479; 
Sallir.  Land,  Tit  37,  48,  49;  Mass.  Col.  Law,  195;  Commonwealth  r.  Alger.  7 
Cush.  53,  66. 

*  Commonwealth  v.  Rozbnxy,  9  Grajr,  494,  500. 

«  Id.  435  «t  ieq.  511.  *  Id.  500,  501. 
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Martha's  Vineyard,  by  which  the  land  was  granted  to  the  in- 
habitants of  the  Province,  and  the  former  grants  already  made, 
were  ratified  and  confirmed,  and  the  General  Court,  with  the 
approbation  of  the    governor,  had   authority  to   make   new 
grants.    At  the  Revolution,  the  St%tte  became  successor  to  the 
ProYince,  with  all  its  rights  as  to  lands  then  undisposed  of.^    In 
disposing  of  these  lands,  the  General  Court  still  continued  to 
proceed  by  way  of  grants  by  legislative  acts,  and  to  create  pro- 
prietaries who  managed  their  business  as  corporations,  by 
means  of  recorded  votes.*     It   has,  accordingly,  been  held, 
that  the  government  may  grant  the  lands  of  the  commonwealth 
without  any  deed.     And  where  the  General  Court  granted 
lands  to  proprietors  by  vote,  which  bounded  upon  the  sea,  in 
1640,  it  was  held  that  their  subsequent  ordinance  of  1647,  an- 
nexing the  flats  adjacent  to  upland  so  as  to  pass  with  that, 
enured  to  the  benefit  of  these  first-mentioned  proprietors.^ 
And  the  doctrine  that  a  State  may  grant  its  lands  by  a  resolve 
of  its  legislature,  is  adopted  both  in  Maine  and  California,  and 
may  be  effectual  without  a  deed  or  a  patent.*    But  where  the 
legislative  resolve  contains  no  words  of  grant,  but  simply  au- 
thorizes a  public  officer  to  convey  land  to  the  person  named,  the 
title  will  not  pass  till  such  deed  is  executed  and  delivered.^ 
In  grants  of  townships  in  Massachusetts,  the  fee  of  the  land 
nested  in  the  proprietors,  who  might  grant  their  lands  to  indi- 
viduals, and,  among  other  things,  they  might  grant  the  waters  of 
the  ponds  therein,  and  rights  of  control  over  these.     But,  after 

*  NoTS.  —  In  some  cases  grants  of  a  million  or  more  acres  were  made,  as 
^  the  case  of  the  Kennebec,  Fejepscut,  and  Waldo  Patents.  In  1712, 
proprietors  of  common  lands  were,  by  law,  authorized  to  organize  them- 
selves and  act  as  corporations,  and  to  manage  their  lands  by  corporate  votes. 
This  general  power  of  proprietors  of  wharves,  common  lands,  &c.  to  act  as 
corporations,  still  subsists,  though  it  is  apprehended  it  is  no  longer  competent 
for  such  proprietaries  to  convey  their  lands  by  vote.  4  Dane,  Abr.  120; 
Gen.  Stat  ch.  67.     See  Higbee  v.  Rice,  5  Mass.  S50. 

^  Salliv^.  Land  Tit.  55,  57;  1  Barry,  Hist  Mass.  493-495;  Washb.  Jad.  Hist. 
112. 

'  Tappan  v.  Bnmham,  8  Allen,  72 ;  CommonwOBlth  v.  Roxbnry,  9  Gray,  498. 

'  Gary  v.  Whitney,  48  Maine,  526  ;  Megerle  v,  Ashe,  27  Cal.  327 ;  Keman  v. 
Griffith,  27  Cal.  89.     See  also  Mayo  t;.  Libby,  12  Mass.  339. 

*  Caiy  r.  Whitney,  Bup. ;  Thomdike  v.  Richards,  13  Me.  430. 
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the  ordinances  of  1641  and  1647, "  great  ponds  were  to  be  held 
for  the  public  use  of  the  inhabitants  thereof,  for  fishing,  fowling, 
bathing,  and  the  use  of  the  waters  for  washing,  watering  cattle, 
Ac."  The  cutting  of  ice  is  one  of  these  uses,  so  is  boating,  skat- 
ing or  riding  on  the  ice,  and  all  these  are  free  and  lawful  to  all 
persons  who  can  obtain  lawful  access  to  them  over  their  own 
lauds,  or  those  of  others  without  being  trespassers.  Sut  thoj 
are  not  to  be  used  by  any  so  as  to  interfere  with  the  reasonable 
use  of  these  ponds  by  others.^  It  has  been  done  by  resolve, 
and,  since  the  adoption  of  the  constitution,  conunittees  of  the 
legislature  have  given  deeds  setting  forth  the  authority  under 
which  they  acted,  and  affixing  their  own  seals.'  In  construing 
legislative  conveyances,  great  liberality  was  applied  in  carrying 
out  the  intention  of  the  grants,  giving  to  these  votes  the  effect 
of  limiting  a  fee  without  words  of  succession,  or  inheritance, 
when  necessary.^  Such  grants  made  the  grantees  tenants  in 
common.^  And  when,  in  1651,  an  act  of  the  legislature  re- 
quired that  '^  heirs "  should  be  inserted  in  the  habendum  of 
deeds,  in  order  to  carry  a  fee,  grants  by  towns  were  excepted.^ 
Probably,  therefore,  a  very  large  proportion  of  the  early  es- 
tates in  Massachusetts  and  Maine,  were  held  by  no  better  title 
than  a  vote  of  the  legislature,  or  that  of  proprietaries  acting  as 
ordinary  corporations.  Originally,  it  seems,  it  was  supposed 
that  this  power  of  towns  and  other  proprietaries  to  dispose  of 
their  lands  by  votes  of  majorities,  was  intended  only  to  apply 
to  a  partition  of  them  into  shares  among  themselves.  But  it 
soon  grew  to  be  a  customary  mode  of  making  grants  of  lands 
to  others,  and  the  titles  thus  created  have  been  recognized  as 
valid  by  the  courts.^   But  it  is  said  by  the  court  of  New  Hamp- 

1  Berry  r.  Roddin,  11  Allen,  577;  W^est  Rozbuyv.  Stoddard,  7  AUen,  156^ 
171. 

'  Ward  V.  Bartholomew,  6  Pick.  414. 

*  Baker  v.  Fales,  16  Mass.  497. 

«  Higbee  v.  Rice,  5  Mass.  350.    See  Hymaii  v.  Read,  13  Cal.  444,  455  ;  Feofices 
of  Grammar  School,  &c.  v.  Andrews,  8  Met.  591. 

t  4  Dane,  Abr.  61. 

>  Rogers  i7.  Goodwin,  2  Mass.  475,  477;  Anc.  Chart.  402,  403;  Codman  v. 
Winslow,  10  Mass.  146,  150;  Adams  v.  Frothingham,  3  Mass.  352;    Commoii- 
wealth  V,  Roxbury,  9  Gray,  479;  Plymouth,  Col.  Laws,  29,  30,  198;  I>ecker  r. 
Freeman,  3  Me.  338;  Pike  v.  Dyke,  2  Me.  213;  Thomas  v.  MarshfleM.  10  Vkk. 
367;  Springfield  v.  Miller,  12  Mass.  417;  Bachelder  v.  Wakefield,  8  Oish.  247; 

[551] 


CH.  m.  §  1.]  TITLE  BY  GRANT.  187 

shire,  that  '^  towns  cannot  now  pass  the  title  to  real  estate  by  a 
Tote/'^    This  doctrine  of  legislative  grant  has  been  adopted 
also  in  New  Hampshire,  and,  in  applying  it,  their  courts  hold, 
that  no  particular  terms  are  necessary  to  constitute  a  grant  by 
the  legislature,  and  where  they  have  fixed  a  particular  line  as 
the  line  of  a  township,  the  State  is  estopped  to  say  that  the  title 
of  the  proprietors  of  the  township  does  not  extend  to  such  line, 
and  that  a  State  may  be  estopped  by  the  acts  of  its  legislature.^ 
In  a  case  in  Maine,  Massachusetts,  before  their  separation,  in 
order  to  quiet  the  title  of  certain  lands  to  the  settlers  in  the 
town,  authorized  a  committee  to  execute  releases  to  these  set- 
tlers, respectively,  of  the  interest  of  the  commonwealth 
in  the  land.  The  occasion  for  doing  this  was,  that  *the  [*536] 
commonwealth,  while  a  province,  had  granted  the 
township,  when,  by  the  tei*ms  of  the  charter  of  1692,  it  was 
necessary  for  the  king  to  approve  of  the  grant  in  order  to  its 
validity.    This  had  never  been  done,  and  consequently  nothing 
lias  passed  by  such  former  grant,  and,  as  successors  to  the  pro- 
vince, the  commonwealth  might  claim  the  land.     Nor  was  the 
State  disseised,  though  there  were  persons  in  possession  of  the 
lands  claiming  them.    The  committee,  instead  of  executing  a 
deed  of  release,  made  one  by  which  the  interest  of  the  State 
was    granted,  sold,  and    quitclaimed,  and   a  question    arose 
whether  this  was  a  valid  exercise  of  the  power  delegated  to 
them.    But  it  was  held,  that  the  deed,  as  given,  might  be  con- 
btrued  as  a  deed  of  release,  and  that  it  was  competent  for  the 
commonwealth,  in  the  exercise  of  its  legislative  power,  to  pre- 
scribe any  form  they  might  deem  expedient,  and  that  the  same 
would  be  effectual,  though,  if  used  by  an  individual  or  a  cor- 
poration, it  would  have  been  inoperative.^    And  in  a  similar 
case  it  was  held,  that,  whether  the  deed  was  in  proper  form  or 
not,  the  resolve  itself,  authorizing  the  release  to  be  made,  was 

Green  9.  Patnam,  8  Cash.  25 ;  Shrewsbary  v.  Smith,  14  Pick.  297  ;  Higbee  r. 
HkXf  5  Mas«.  350 ;  Gloucester  t;.  Gafinej,  8  Allen,  11  ;  Gary  v.  Whitney,  48  Mc. 
526,  and  a  vote  of  proprietors  authorizing  a  committee  to  sell  lands  empowers  the 
committee  to  make  deeds  in  the  name  of  the  proprietors.  Thomdike  v.  Barrett,  3 
Me.  380. 

1  Cofiran  i*.  Cockran,  5  N.  H.  461. 

«  Enfield  r.  Permit,  5  N.  H.  280. 

»  Hill  r.  Dyer,  3  Mc.  441. 
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itself  virtually  a  grant.^  In  closing  this  subject  it  is  only 
necessary  to  add;  that  it  was  always  competent  for  the  State  or 
proprietaries  to  make  grants  by  means  of  deeds  executed  by 
agents  or  committees  chosen  and  appointed  for  that  purpose, 
and  that  such  is  the  mode  which  has  been  adopted  for  many 
years,  in  disposing  of  the  public  lands.' 

50.  Since  the  publication  of  the  first  edition,  circumstances 
have  unfortunately  occurred  which  render  it  proper  to  briefly 
refer  to  one  other  mode  of  changing  the  title  to  lands  by  the 
action  of  the  government,  and  that  is  by  confiscation.     In 
doing  this,  it  will  only  relate  to  an  earlier  period  of  history 
tlian  the  present.    It  was  a  measure  resorted  to  by  the  govern- 
ments of  Massachusetts,  Maryland,  New  York,  Georgia,  and, 
probably,  of  the  other  Colonies,  against  those  who  continued 
to  adhere  to  the  crown  at  the  time  of  the  Revolution.     They 
were  regarded  as  conspirators  against  the  government.     In 
Massachusetts,  the  legislature,  at  first,  by  special  acts,  declared 
that  certain  persons  by  name,  were  conspirators  and  absentees, 
and  that  their  estates  should  escheat  to  the  commonwealth. 
Out  of  these,  provision  was  made  for  the  payment  of  their 
debts,  and  for  the  wives  of  such  as  remained  within  the  govern- 
ment.     But  no  trial  or  judicial  proceedings  were  required 
before  the  escheat  was  to  take  efiect.     By  a  subsequent  act, 
1779,  a  general  provision  was  made  whereby  the  estates  of  such 
as  had  levied  war  or  conspired  to  do  so  against  any  of  the 
Colonies,  or  the  United  States,  were  declared  to  be  escheated. 
But  before  any  estate  could  be  adjudged,  forfeited,  and  confis- 
cated, it  required  judicial  proceedings  to  be  had.      These 
proceedings  were  commenced  and  carried  on  by  the  publie 
prosecuting  officer,  and,  upon  an  adjudication  had,  commis- 
sioners, of  whom  there  were  a  certain  number  appointed  in 
each  county,  proceeded  to  sell  and  pass  deeds  to  convey  the 
same,  in  the  name  of  the  commonwealth,  which  were  valid  if 
executed  by  a  major  part  of  such  commissioners.     It  was 
usual,  upon  such  proceedings  of  escheat,  for  the  court  to  issue 
a  writ  of  habere  facias.     But  it  was  decided,  that  this  for- 

^  Sargent  t;.  Simpson,  8  Me.  143,  148.    See  Lambert  v.  Carr.  9  Mass.  185. 
>  See  Church  v.  Gilman,  15  Wend.  656,  and  such  deed  roust  be  proved  to  lisve 
been  delivered,  as  any  other  deed.    Hulick  v.  Scovil,  4  Qilm.  174. 
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mality  was  not  necessary  in  order  to  perfect  the  title  in  the  pur- 
chaser, the  judgment  being  conclusive  of  the  right,  and  the 
deed  perfecting  the  title.  In  New  York,  the  proceedings  seem 
to  haye  been  bj  a  simple  legislative  act  of  attainder,  whereby 
the  estate  of  the  delinquent  was  declared  forfeited  to  the  State, 
and  was  then  disposed  of  by  commissions  of  forfeitures.^ 

1  4  Dane,  Abr.  77,  703,  707 ;  M'Neil  o.  Bright,  4  Ubbb,  282  ;  Gilbert  v.  Bell,  15 
MiM.  44 ;  Higginson  v.  Mein,  4  Cranch,  415;  Jackson  v,  Catlin,  2  Johns.  248> 
260;  McGregor  v.  Comstock,  17  N.  T.  164. 
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SECTION  II. 

TITLE  BY  OFFICE  GRANT. 

1.  What  oonwyaaeat  are  indaded  in  this  term. 

X  Of  modes  of  applying  lands  of  debtor  to  pay  debts. 

9.  Of  sales  by  execnton  and  administrators. 

4.  Of  sales  by  guardians. 

6.  Of  the  limits  of  the  power  of  legislation  In  transferring  title. 

6.  Of  sales  by  decrees  of  courts  of  chancery. 

7.  Effect  of  a  decree,  on  title,  before  deed  made. 
€.  Of  sales  made  under  bnilder*s  liens,  &o. 

9.  Of  sales  for  payment  of  taxes. 

10.  Power  of  taxation  incident  to  government  itself. 

11.  Lands  held  under  public  grant  liable  to  tax. 

12.  Power  to  sell  for  taxes  a  naked  one. 

18.  Recitals  in  a  tax  deed  no  evidence  against  original  owner. 

14.  Purchaser  under  tax  sale  to  see  that  proceedings  are  correct. 

16.  What  a  purchaser  under  tax  sale  must  prove,  as  to  title. 

16.  No  power  of  sale  attaches  till  prerequisites  are  complied  with. 

17.  A  tax  deed  not  of  itself  evidence  of  a  compliance  with  the  statatau 

18.  Exceptions  by  which  such  deeds  are  prima  fade  evidence  of  title. 
IB.  Requisites  of  such  deeds  as  to  form. 

^0.  Tax  deed  must  be  delivered  to  be  valid. 

21.  How  far  the  deed  must  recite  the  power  by  which  it  is  made. 

22.  The  deed  must  be  to  the  one  who  bids  off  the  land. 
28.  How  far  necessary  to  record  a  tax  deed. 

24.  Effect  of  the  death  of  original  owner,  and  what  deed  is  null. 

26.  Of  the  redemption  of  lands  sold  for  taxes. 

26.  Of  selling  lands  of  proprietaries  for  assessments. 

27.  General  considerations  as  to  titles  by  official  grants. 

28.  How  far  the  original  judgment,  decree,  &c  are  open  to  inquiry. 

29.  How  far  competent  to  deny  the  allegations  of  an  officer  as  to  his  own  act. 
80.  The  official  return  of  the  doings  of  a  ministerial  officer  conclusive. 

1.  There  are  several  modes  and  forms  of  divesting  the  title 
of  one  owner  to  lands,  and  creating  a  title  to  the  same  in 
another,  which  derive  their  force  and  effect  from  stat- 
[*537]  utc  provisions,  *whereby  conveyances   are    made  by 
some  officer  of  the  law  to  effect  certain  purposes  where 
the  owner  is  either  unwilling  or  unable  to  execute  the  requi- 
site deeds  to  pass  the  title.    Among  these  are  levies  or  sales  to 
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satisfy  execution  creditors,  sales  by  order  or  decree  of  a  court 
of  chaucerj,  sales  bj  orders  or  licenses  of  courts,  or  by  special 
acts  of  the  legislature  for  the  payment  of  the  debts  of  persona 
deceased,  or  the  investment  of  funds  for  infants,  and  the  like, 
and  sales  made  under  the  provisions  of  the  statutes  of  the  sev* 
eral  States,  for  the  enforcement  of  the  payment  of  taxes,  or  of 
special  liens  thereon. 

This  mode  of  creating  title  which,  for  convenience,  may  be 
called  title  by  office  grants  would  open  too  extensive  and  varied 
a  field  of  inquiry  to  consider  in  detail,  and  the  examination  is 
tfaerefore  confined  to  limits  more  suitable  to  a  work  like  the 
present.    To  carry  the  purposes  of  such  levy  or  sale  into  effect, 
impHes  the  execution  of  a  statute  power,  varying  according  to 
the  subject-matter  upon  which  it  is  exercised.     The  subject 
of  levies  and  sales  of  land  upon  execution  was  spoken  of  in  a 
former  part  of  this  work,^  where  a  summary  of  the  several  stat- 
Tites  relating  to  it  may  be  found.     The  reader  will  also  find  it 
treated  of  by  Chancellor  Kent  in  the  fourth  volume  of  his  com- 
mentaries,^ and  to  these  he  is  referred,  with  what  may  be  here- 
after said  of  the  requisite  formalities  to  be  observed  in  the 
terms  and  execution  of  such  and  similar  deeds. 

2.  But  it  may  be  observed  that  whatever  is  the  form  pre- 
scribed by  statute  whereby  the  land  of  a  debtor  is  appropriated 
by  act  of  law  to  the  payment  of  a  judgment  creditor,  the  title 
thereby  acquired  is,  to  all  intents,  as  valid  and  effectual,  with 
few  if  any  exceptions,  as  if  it  had  been  conveyed  by  the  debtor 
himself  by  a  deed  in  the  proper  and  requisite  form.     It  is  the 
policy  of  the  law,  in  all  the  States,  to  give  to  creditors  a  right 
to  avail  themselves  of  tlie  property  of  their  debtors,  with  cer- 
tain limitations  and  restrictions,  and  which  is  to  apply  as  well 
to  the  case  of  deceased  as  living  debtors,  and  the  law,  accord- 
ingly, provides  means  for  carrying  out  this  policy. 

•In  case  of  persons  dying  intestate,  provision  is  made  [*638] 
whereby  courts  are  authorized  to  empower  their  ad- 
miQistrators  to  sell  and  convey  the  lands  of  the  deceased,  and 
thereby  to  pass  a  good  title  to  the  same.  The  same  is  true  in 
respect  to  testate  estates  of  persons  indebted,  whose  executors 
are  not  empowered  by  their  wills  to  make  sale  of  their  lands. 

^  Vol.  1,  p.  •464,  daeq,  >  4  Kent,  Com.  428,  H  teq, 
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8.  In  these  cases,  as  the  executor  or  administrator  acts  sole- 
ly under  a  power  conferred  by  statute,  he  must,  in  order  to 
render  the  sale  effectual,  comply  with  the  various  requirements 
of  the  statute,  and,  regularly,  the  deed  by  which  it  is  attempted 
to  pass  the  title  to  a  purchaser,  should  show,  upon  its  face,  a 
recital  of  the  steps  which  have  been  taken  in  consummating 
the  sale,  as  well  as  a  statement  of  the  authority  by  which  it  is 
executed  ;  though  it  would,  probably,  be  sufficient  if  the  deed 
in  any  part  of  it  showed  the  capacity  in  which,  and  the  power 
imder  which,  the  person  executing  it  acted  in  making  the  con- 
veyance.^ If  a  will,  under  which  an  executor  acts,  authorizes 
him  to  sell  testator's  lands,  there  is  no  need  of  a  surrogate's  or- 
der to  make  his  sale  effectual.^  But  in  order  to  the  receiving 
of  an  executor's  deed  as  valid  and  effectual,  it  must  be  shown, 
preliminary  thereto,  that  the  statutory  requirements  have  been 
complied  with,  or  that  an  express  power  was  given  in  the  vrill 
under  which  he  acts.^  There  are  cases  where  the  law  will  pre- 
sume that  an  act  required  by  law  to  be  done,  is  done,  as  where 
it  is  imposed  upon  one  as  a  duty,  and  a  failure  to  perform  the 
act  would  make  him  guilty  of  a  criminal  neglect  of  such  duty. 
So  the  regularity  of  official  proceedings  will  often  be  presumed 
after  a  long  lapse  of  time.  Thirty  years  have  been  held  suffi- 
cients 

4.  Much  and  perhaps  all  that  has  been  said  of  sales  of  estates 
of  deceased  persons,  would  apply  to  sales  by  guardians  of 

1  Kingsbnry  v.  Wild,  3  N.  H.  30 ;  Griswold  v.  Bigelow,  6  Conn.  258 ;  Lockwood 
r.  Startevant,  6  Conn.  373 ;  Planters  Bank  v.  Johnson,  7  Smedes  &  M.  449 ;  Camp> 
bell  V.  Knif^hts,  26  Me.  224;  Janris  v.  Rassick,  12  Mo.  63;  Worthy  v.  Johnaoo,  8 
Ga.  236 ;  Sheldon  v.  Wright,  1  Seld.  497 ;  Jones  v.  Taylor,  7  Tex.  240;  Doolittle 
V.  Holton,  28  Verm.  819;  Longworth  v.  Bank  of  United  States,  6  Ohio,  536.  If 
land  is  regularly  sold  on  execution,  a  reversal  of  the  judgment  afterwards  wUI  noC 
direst  the  title  of  the  purchaser.  Feger  v.  Keeler,  6  Watts,  297.  But  a  sale  by  a 
sheriff,  of  land  not  belonging  to  the  judgment  debtor,  gives  no  title  or  right  of  entry 
to  the  purchaser.  Smith  v.  Steele,  17  Penn.  St.  SO.  A  sale  on  execution  relates 
back  to  the  time  when  the  judgment  became  a  lien,  cutting  off  intermediate  in- 
terests. Fell  V.  Price,  3  Gilm.  190.  See  Boyd  o.  Longworth,  II  Ohio,  252; 
Alexander  v.  Merry,  9  Mo.  514. 

*  Payne  ».  Payne,  18  Cal,  291. 

*  White  V.  Moses,  21  Cal.  44. 

*  Williams  v.  East  India  Co.  3  E.  192,  and  cases  illustrating  this  on  pp.  199,  SOO; 
Haitwell  V,  Root,  19  Johns.  347 ;  King  v,  Hawkins,  10  E.  211 ;  1  Greenl.  St.  f  80; 
lb.  §20. 
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minors,  spendthrifts,  lunatic  persons,  <tc.,  when  made  by  li- 
cense and  authority  of  courts  under  the  statutory  provisions  of 
Ae  seTcral  States.    These  statutes  prescribe  the  requisite  steps 
to  be  taken  and  formalities  to  be  observed  to  give  effect  tp  such 
sales,  and  it  is  necessary  that  these  should  be,  substantially, 
and  often  strictly  complied  with,  in  order  to  give  validity  to  any 
deed  which  may  be  executed  under  such  power.     But  it  would 
occupy  space  which  can  be  better  employed  upon  other  topics, 
to  undertake  to  give  the  statutes  of  the  several  States 
*regulating  these  and  sales  by  executors  or  adminis-  [*589] 
trators,  or  any  considerable  number  of  the  cases  upon 
the  subject  which  are  scattered  through  the  volumes  of  re- 
ports. 

5.  The  same  may  be  said  of  any  attempt  to  define  the  power 
of  the  legislature,  by  special  laws,  to  authorize  sales  or  to  ratify 
imperfect  sales  made  by  persons  acting  officially,  or  to  transfer 
the  title  of  lands  from  one  person  to  another,  such  as  the 
special  act,  in  one  case,  where  an  executor  of  a  will,  made  and 
proved  in  New  Hampshire,  sold  lands  in  Rhode  Island  without 
authority,  to  pay  debts  of  the  deceased,  and  the  title  was  con- 
finned  by  the  legislature  of  Rhode  Island.^    This  opens  an 
interesting  inquiry  upon  a  subject  which  has  often  been  before 
the  courts,  but  upon  which  their  decisions  have  not  been  xmi 
form.     It  is  not  proposed  to  consider  these  decisions  in  detail,, 
and  it  may  be  remarked,  that  very  little  aid  in  furnishing  a. 
guide  by  which  to  determine  the  questions  involved,  can  be 
derived  from  the  action  of  the  British  Parliament,  to  whose 
power  there  is  no  such  limitation  as  is  provided  in  the  Amen-  . 
can  constitutions,  and  the  checks  which  courts  are  thereby 
authorized  to  interpose  to  the  action  of  the  legislature.     As 
a  general  proposition,  a  legislature  may  do  any  thing  not  in- 
hibited by  the  constitution.     Beyond  that  it  is  omnipotent.^ 
But  a  law  so  passed  as  to  depend  upon  a  vote  of  the  people 
whether  it  shall  take  effect  or  not,  if  it  be  a  general  one,  is  not 

1  Wilkinson  o.  LeUnd,  2  Pet.  637  ;  8.  o.  10  Pet.  294.  Bat  see  Jones  v.  Peny, 
10  Yerig^.  59  ;  l^axie  v.  I>onnan»  3  Scamixi.  238 ;  Blackw.  Tax  Titles,  SO,  31 ;  Bott 
V.  Perley,  II  BiaM.  169,  174.  See  also  Price  v.  Huey,  22  Ind.  25;  Florentine  v. 
Barton,  2  WaU.  tJ.  S.  210. 

'  Chicago  V.  I^rned,  34  III.  280 ;  Clarke  v.  Rochester,  24  Barb.  470,  480,  489; 
WelUngton  r.  PetitionerB,  &c.  16  Pick.  95 ;  Merrill  v,  Sherbame,  1  N.  H.  199. 
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a  valid  act  of  legislation.^    The  government  has  a  right  to 
provide  the  mode  in  which  existing  rights  may  be  forfeited, 
but  it  cannot  transfer  or  deprive  the  citizen  of  them,  except 
for  an  offence  against  the  laws  of  the  government.^    A  legis- 
lature cannot  pass  a  retrospective  act  which  shall  impair  vested 
rights.    But  this  does  not  apply  to  remedial  statutes,  provided 
they  do  not  impair  contracts,  but  only  go  to  confirm  rights 
already  existing,  or  provide  a  remedy  to  cure  defects.'    Thus 
a  statute  giving  validity  to  deeds  made  by  married  women, 
defectively  executed,  was  held  good.^    In  respect  to  tlie  right 
to  take  private  property,  by  the  exercise  of  what  is  called  emi- 
nent domain  in  the  State,  there  is  little  that  needs  to  be  said. 
It  can  only  be  done  for  public  uses,  and  that  upon  making  a. 
just  compensation  to  the  owner  for  the  same.    To  that  extent, 
it  is  a  power  inherent  in  the  sovereignty  of  every  State,  and  is. 
based  upon  the  idea  that  private  interests  must  yield  to  public 
necessity.^    The  only  restriction  upon  this  power  is,  that  it 
should  provide  for  compensation  being  made.®    But  this  power 
does  not  imply  any  right  on  the  part  of  the  State  to  take  the 
property  of  one  citizen  and  give  it  to  anotlier,  whether  with  or 
without  compensation.^    An  act  taking  the  estate  of  A  aad 
giving  it  to  B  was  held  void,  though  passed  while  the  State 
was  a  Colony.'    This  power  can  be  exercised  by  the  direct 
action  of  the  legislature,  or  by  creating  corporations  with 
autliority  to  take  lands  where  it  is  for  a  public  use^  like  the 

1  Clarke  v,  Rochester,  sup. ;  Barto  v.  Himrod,  4  Seld.  483. 

*  Russell  v,  Ramsey,  35  BL  374. 

*  Deatsel  v.  Waldie,  SO  Cal.  144 ;  1  Kent^  455. 

«  Chesnat  v.  Shane,  15  Ohio,  599 ;  Mercer  e.  Watson,  I  Watts,  355 ;  Watoon  v. 
Mercer,  8  Petere,  108 ;  Tate  v.  Stooltzfoos,  16  S.  &  R.  35. 

*  See  Commissioners,  &e.  v.  Withers,  29  Miss.  21,  as  to  appropriating  wsuars  of 
public  streams,  &c  for  public  use.  Heyward  v.  Major  N.  Y.  3  Seld.  324  ;  Taylos 
V.  Porter,  4  Hill,  143 ;  Bufialo  R.  R.  v.  Brainard,  5  Sdd.  IDS;  Carson  n.  ColeoMU, 
3  Stockt  Cb.  108 ;  Chicago  v.  Lamed,  34  IlL  276 ;  Clarke  v.  Rochester.  24  Bsot. 
481 ;  Moale  o.  Baltimore,  5  Md.  314, 

*  East  Tenn.  &  V.  Railroad  v.  LoTe,  3  Head,  64. 

7  VaridL  o.  Smith,  5  PWge,  159 ;  Arrowsmith  v.  Burlingim,  4  McIjqmi,  495 ; 
Powers  V.  Bei^gen,  2  SeM.  358 ;  People  v.  Mm^ot,  ftc.  4  Comst.  422 ;  Common- 
wealth o.  Alger,  7  Cnsh.  53,  85 ;  Gillan  v.  Hutchinson,  16  Cal.  156 :  Adam»  v. 
Palmer,  51  Me.  494,  495. 

*  Bowman  «.  Ifiddlelon,  I  Bnj,  252;  iHn  «.  Sii^letoa,  MaitiD,  K.  Q.  49 ; 
Qniacy,  Rap.  529-d30,  note  and  eases  cited. 
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(wnstractUNft  of  nulroads,  canaisy  and  like  public  works«^  la 
attempiuag  to  define  the  cases  in  which  a  legislature  maj,  by 
special!  ac4^  change  the  ownership  of  land,  or  authorize  one  man 
to  traaster  the  interest  of  another  ift  lands,  Acre  are  certain 
principles  which  may  be  regarded  as  elementary,  which  will 
serre  as  tests  to  be  applied  to  the  questions  as  they  arise.  And, 
in  the  first  place,  the  power  to  do  this  does  not  depend  upon 
its  being  by  a  general  law  or  special  act.'  In  the  next  place, 
wherever  the  act  is  based  upon  the  assumption  or  exercise  of 
judicial  power,  it  is  void,  since  legislatures  are  prohibited  from 
Uie  exercise  of  such  powers.^  In  tile  next  place,  a  legislative 
act  cannot  authorize  the  property  of  a  citizen  to  be  taken  from 
him  through  the  instrumentality  of  a  sale  or  otherwise,  so  long 
as  he  is  under  no  legal  disability  to  manage  his  own  affairs, 
where  the  elBbct  is,  not  to  convert  it  to  the  use  of  the  govern- 
ment, but  to  transfer  it  from  the  original  owner  to  a  third 
person.  The  cases  under  this  head  are  numerous,  and  the 
proportion  can  be  best  illustrated  by  refaring  to  some  of 
them.  The  language  of  Story,  J.,  in  Wilkinson  v.  Leland,^  is, 
'^  we  know  no  case  in  which  a  legislative  act  to  transfer  the 
property  of  A  to  B,  without  his  consent,  has  ever  been  held 
a  constitutional  exercise  of  legislative  power,  in  any  State  of 
the  Union.''  Bronson,  J.,  in  Taylor  v.  Porter,  above  cited,^ 
says :  ^  When,  a  man  wants  the  property  of  another,  I  mean 
to  say  that  the  legislature  cannot  help  him  in  making  the  ac- 
quisition." And  the  language  of  the  court  of  Ohio,  in  one 
case  was,  *'  the  legislature  may  cure  the  titie  to  property,  but 
cannot  create  it."  ^  In  New  York,  the  legislature,  by  a  sj^cial 
act,  discontinued  an  ancient  street  in  a  city,  and  gave  the  soil 

1  BnifAlo  R.  R.  v.  Brainard,  5  Seld.  100 ;  Bloodgood  v.  Mohawk  &  H.  Railroad,  IS 
Wend.  9 ;  Hookor  v.  N.  H.  &  N.  Co.  14  Conn.  146 ;  Cnshman  v.  Smith,  34  Me. 
947,  where  the  point  is  esamined  how  hr  this  can  he  lawftillj  exercised  before  pajr- 
mant  or  pioriaion  for  asoertaining  aad  payment  of  damages  shall  have  been  made. 
See  also  the  cases  there  collected. 

'  Edwards  v.  Pope,  3  Scam.  473 ;  Kibby  v.  Chitwood,  4  Mon.  95 ;  Sohier  v. 
Mass.  Geo.  HoajHtal,  8  Cnsh.  483. 

*  Edwards  o.  Ftope,  m^p. ;  Lane  v.  I>orman,  8  Scam.  23S ;  Rice  v,  Piirkman,  16 
Masi.  886  ;  Jones  v.  Perry,  10  Teig.  59. 

*  8  Pec.  658 ;  Hejward  v.  Major,  3  Seld,  9H ;  Adams  v.  Palmer,  fit  Me.  4M. 

•  4  Hfll,  147. 

•  Good  VL  Zerdanr,  19  Ohio,  36a 
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of  it  to  the  city.    It  was  held  void  so  far  as  it  undertook  to 
dispose  of  the  soil,  as  that  belonged  to  private  persons.^    So 
the  court  of  Pennsylvania  took  the  distinction  above  alluded 
to,  between  the  act  of  the  legislature  affecting  lands*  whose 
owner  is  under  a  disability,  and  one  where  he  is  not.    Thus, 
ixi  one  case,  lands  had  been  given  to  trustees  to  be  held  during 
the  life  of  a  son,  for  his  support,  and,  after  his  death,  to  be 
divided  among  heirs,  and  an  act  of  the  legislature  author- 
ized the  sale  of  this  land,  and  the  investing  the  proceeds  to 
the  same  uses  as  the  land  itself  was  held  ;  but  the  reversion- 
ers, having  been  adults  at  the  time  of  this  being  done,  objected 
to  the  sale,  and  it  was  held  to  be  void.'    So  in  Massachusetts, 
where  devisees  for  life  sold  the  land  in  fee,  and  the  legisla- 
ture by  special  act  confirmed  the  title,  it  was  held  void  as  to  the 
reversioners,  in  depriving  them  of  their  estate  without  their 
consent,  and  without  compensation  made.^    In  Illinois,  a  spe- 
cial act  authorizing  J.  L.  to  sell  the  land  of  a  deceased  person, 
and  out  of  the  proceeds  to  pay  himself  and  J.  B.  a  certain  sum 
advanced  by  them  on  account  of  the  estate,  was  held  to  be  un- 
constitutional and  void.    1st.  Because  the  legislature  was  not 
a  competent  body  to  determine  what  sum  was  due,  and  2d. 
Because  the  sale  was  not  for  the  benefit  of  the  general  creditors 
of  the  estate,  but  for  a  part  only  of  them.^    The  case  of  Powers 
V,  Bergen,  was  in  some  respects  like  those  above  mentioned. 
In  that  case  there  was  a  special  act  authorizing  executors  to 
sell  lands  in  fee,  the  use  of  which  was  given  to  certain  tenants 
for  life,  with  a  remainder  over,  and  held  to  be  void,  as  it  was 
authorizing  the  sale  of  one  man's  estate  to  another,  without  any 
agency  on  the  part  of  the  owner,  or  any  reasons  given  for  creat- 
ing the  power.    The  court  say :  "  If  the  legislature  should  pass 
an  act  to  take  private  property  for  a  purpose  not  of  a  public 
nature,  as  if  it  should  provide,  through  certain  forms  to  be  ob- 
served, to  take  the  property  of  one  and  give  or  sell  it,  which  is 
the  same  thing. in  principle,  to  another,  the  law  would  be  clea^ 

1  Matter  of  Albany  Street,  11  Wend.  149,  1S2;  John  and  Cheny  Streeti,  19 
w^end.  676. 

*  Errine'a  Appeal,  16  Penn.  St  256. 

*  Sohier  v.  Mast.  Geo.  Hospital,  8  Cash.  483,  498. 

*  Lane  r.  Dormao,  8  Scam.  238. 

[669] 


CE  ra.  §  2.]     '  TITLE  BY  GRAOT.  197 

ly  anconstitutional  and  void."  ^  The  cases  in  which  it  has  been 
held,  that  a  legislative  act  may  avail  in  creating  a  good  title  to 
land,  seem  to  be  of  three  classes,  and  the  authority  to  pass  such 
acts  seems  to  be  limited  to  these.    1st.  In  confirming  a  title, 
where  the  proceedings  or  sale,  by  which  it  has  been  attempted 
to  convey  land,  have  proved  to  be  defective  or  incomplete  for 
informality.     2d.  Where  the  owners  of  the  land  to  be  conveyed, 
have  been  under  a  disability  like  that  of  infancy,  lunacy,  or  the 
like,  where  the  State  acts  as  a  kind  of  parens  patruB  in  taking 
care  of  the  property  of  its  subjects  incapable  of  managing  their 
own  affairs.     8d.  Where  the  sale  is  made  for  the  purpose  of 
satisfying  the  debts  of  a  person  deceased.    Among  the  cases 
under  the  first  class,  was  an  act  confirming  the  title  to  lands, 
the  deed  to  which  was  defective  in  form,  by  reason  of  the  ac- 
biowledgment  of  the  wife  not  having  been  properly  certified.^ 
Bat  a  legislative  act  cannot  make  a  defective  tax  title  good.^  In 
another  case,  where  commissioners,  in  order  to  make  partition 
of  lands,  were  authorized  to  sell  them,  but  instead  of  making 
deeds  to  the  purchasers,  as  they  should  have  done,  made  them 
to  others,  who  had  purchased  of  the  first  purchasers,  an  act 
confirmatory  of  tlie  title  was  held  valid.^    In  another,  an  ex- 
ecutor, under  a  license  of  court  to  sell  lands,  omitted  to  publish 
notice  of  his  petition  for  leave  to  sell,  and  the  legislature  con- 
finned  the  title  to  lands  sold  by  him,  the  children  of  the  testa- 
tor having  assented  to  the  sale.^    But  where  the  devise  was  of 
real  estate  to  a  charity,  with  power  in  the  managers  to  rent,  but 
not  to  sell,  it  was  held  that  the  legislature  could  not  empower 
these  managers  to  sell  the  land  and  convert  it  into  money.^  The 
second  class  is  much  more  comprehensive  in  the  subjects  to 
which  it  applies,  and  the  law,  in  respect  to  them,  rests  upon 
the  general  idea  that  the  State  is  bound  to  take  care  of  the  in- 
terests of  its  citizens  who  are  incapacitated  to  act  for  themselves, 

^  2  Sdd.  S58.    See  abo  Cheinnt  o.  Shane'n  Lemee,  16  Ohio,  599 ;  Jackson  o. 
Cadin,  S  Johns.  863. 

*  Wataon  v.  Mercer,  S  Pet.  8S ;  Chesnnt  v.  Shane's  Lessee,  16  Ohio,  599 ;  con- 
tm.  Good  9.  Zerdier,  12  Ohio,  364 ;  Adams  v.  Pakner,  51  Me.  494. 

'  Conway  v.  Cable,  37  III.  82,  90. 

*  Keaniej  v.  Taylor,  15  How.  494. 

^  Sohier  v.  Mass.  Gen.  Hospital,  3  Cosh.  4S3. 

*  Tharp  p.  Fleming,  1  Hoost.  592. 
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and,  for  that  purpose,  powers  adequate  are  delegated  to  the 
legislature.^    Among  the  oases  illustrative  of  this  is  one  pot  in 
Sohier  v.  Massachusetts  General  Hospital,  above  cited,  where 
an  act  authorized  the  sale  of  land  of  which  there  was  a  life  es- 
tate, with  a  reversion  in  persons  who  oould  not  be  ascertained, 
but  were  represented  by  trustees.    It  was  not,  in  fact,  depri?- 
ing  a  party  of  his  property,  but  authorising  a  change  im  its  form. 
So  in  Rice  v,  Parkman,  cited  also,  the  act  autlioriEed  a  father 
to  sell  the  land  of  his  minor  children,  and  oonvert  the  same  into 
money  for  investment.    ^^  This  power,"  say  the  courts  *^  most 
rest  in  the  legislature  of  this  Oommonwealth,  that  body  being 
alone  competent  to  act  as  the  general  gnardian  and  protector 
of  those  who  are  disabled  to  act  for  themselves.''^    And  in 
Sohier  v,  Massachusetts  General  Hospital,  the  court  say,  it  goes 
upon  the  necessity  of  the  legislature  having  the  power  to 
(authorize  the  «ale  of  estates  of  infants,  idiots,  insane  persons, 
and  persons  not  known  or  not  in  being,  who  cannot  act  for 
themselves.    In  such  cases  the  legislature,  as  paren$  pabrim^ 
4san  disentangle  and  unfetter  the  estates,  by  authorizing  a  sale, 
taking  precaution  that  the  substantial  rights  of  all  are  pro- 
tected  and  secured.'    In  Davison  v.  Johonnot,  tiie  act  author- 
ized a  guardian  of  an  insane  person  to  sell  his  land,  and  the 
^oourt  sustained  it,  as  being  the  exerdse  of  a  pr(^)er  tuicrial 
power  in  sudi  cases,  although  one  purpose  of  making  the  sale 
was  to  raise  money  to  pay  off  an  incumbrance  upon  another 
part  of  the  ward's  estate.^     In  Doe  v.  Douglass,  the  act 
authorized  an  administrator  of  an  intestate  estate  to  sell  the 
Teal  estate  of  the  deoeased,  up(m  such  terms  as  he  should 
deem  most  advantageous,  the  proceeds  of  the  sale  to  be  in 
his  hands,  to  be  disposed  of  according  to  law,  the  heiiB  of 
the  intestate  being  minor  children.^     In  another  case,  the 
act  gave  a  guardian  of  a  minor  authority  to  seU  his  wd^ 
lands  for  his  maintenance  and  education.*   And  in  still  another. 


1  Sohier  v.  Mass.  Gen.  Hospital,  3  Cosh.  48S,  497  ;  Rioo  v.  Bufcun,  IS 
SSS;  DaviMm  V.  JcAoDBOt,  7  Met.  395;  Esfeep  v.  Hatehmtti,  14  8.  a  R.  4S5. 43S 
CUrke  v.  Van  Sorlsy,  15  Wea4.  436,  44S;  Fowan  v.  Bergea,  t  Md.  SM^  aSfi 
CUrke  v.  Hajes,  9  Grajr,  426. 

•  16  BCflM.  SS6, 329.    See  Blagge  v.  Mike,  1  8terf,  4tS. 

•  3  Cosh.  4S3, 497.  «  7  Met.  395.       '  *  S  BUtiUt  1% 

•  Cochran  v.  Van  Snriaj,  20  Wend.  365;  a.«.  Ift  W«nd.«8S^4«. 
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it  authorized  a  guardian  of  minors  to  convey  their  estate  to 
n  particular  person  to  whom  their  father  had  bargained  it  in 
bis  lifetime.^    The  doctrine  of  some  of  the  above  cases  is  con^ 
troverted  by  Green,  J.,  in  Jones  v.  Perry ,^  while  the  Court,  in 
Bice  V,  Parkman,  held,  that  it  was  no  objection  to  the  legisla- 
ture acting  specially  upon  these  cases,  that  they  had  delegated 
a  like  power  to  tribunals  which  were  created  by  a  general  law.^ 
The  tliird  class  of  legislative  powers  in  respect  to  the  disposal 
of  private  estates  by  special  acts,  rests  upon  the  idea  that,  upon 
the  decease  of  a  debtor  leaving  property,  his  creditors  have  a 
paramount  claim  to  so  much  of  it  as  is  necessary  to  satisfy 
their  debts,  and  that  an  act  of  legislation  which  accomplishes 
this  idea,  will  be  valid,  though  the  form  in  which  it  is  done 
may  vary  from  the  general  law.    The  leading  case  upon  this 
part  of  the  subject  is  that  of  Wilkinson  t^.  Leland,  where  an 
executor,  appointed  in  New  Hampshire,  sold  land  in  Rhode 
Island,  without  having  the  will  approved  there,  for  the  pay- 
ment of  the  debts  of  the  testator.    After  this  the  legislature 
of  Rhode  Island,  by  a  special  act,  confirmed  the  sale.    It  was 
held  to  make  a  good  title,  although  utterly  void  until  thus  con- 
firmed.^   In  another  case,  the  act  authorized  one  of  two  ad- 
ministrators to  convey  the  land  of  the  intestate  directly  to  his 
creditors,  they  taking  the  same  at  twenty-five  per  cent,  dis- 
count from  the  appraised  value  thereof.    The  act  was  permis- 
sive, and  not  compulsory.^    In  Kentucky,  the  validity  of  acts 
have  been  sustained,  by  which  the  lands  of  a  deceased  debtor 
were  sold  for  the  payment  of  his  debts,  although  the  mode  of 
doing  it  was  variant  from  that  required  by  the  general  statute 
upon  the  subject.^    So  in  Alabama,  an  act  authorizing  an  ad- 
ministratrix of  an  intestate  debtor,  who  died  there,  to  sell  his 
lands  for  the  payment  of  his  debts,  either  by  herself  or  her 
attorney,  was  held  good,  and  a  sale  made  by  her  attorney  valid, 
although  she  was  a  resident  in  Massachusetts.'*^ 
6.  Sales  under  and  by  virtue  of  decrees  of  courts  of  chan- 

1  Estep  r.  Hntchman,  U  8.  &  R.  435.  *  10  Terg.  59. 

*  Kibbj  V.  Chitwood,  4  Mod.  95 ;  Shehan  v.  Barnett,  6  Hon.  594. 

*  2  Pec  627. 

*  Langdon  v.  Strong,  2  Venn.  234. 

'  Kibbj  V.  Chitwood,  tup. ;  ShehaQ  v,  Barnett,  sup, 
T  Watkina  v,  (loimaQ,  16  Pet  59. 

[561] 


200  LAW  OF  REAL  PBOPERTT.  [BOOK  m. 

eery  stand  upon  somewhat  different  groimd.  The  subject  is 
treated  of,  in  its  practical  application,  in  Mr.  Daniell's  Chan- 
cery Practice.  Such  sales  are  usually  made  through  the 
agency  of  a  master  who,  ordinarily,  is  required  to  make  the 
sale  by  public  auction  to  the  highest  bidder,  but  sometimes  is 
authorized  to  do  it  by  private  contract.  But  the  duty  of  the 
master  seems  to  be  merely  to  make  the  contract.  He  then  re- 
ports his  proceedings  to  the  court,  who,  thereupon,  require  of 
the  parties  to  execute  the  proper  deeds,  the  master  being  a 
kind  of  agent  to  bring  about,  by  means  of  the  court,  a  conyey- 
ance  by  deed  from  the  vendor  to  the  purchaser.^  But  the 
powers  and  duties  of  courts  of  chancery,  in  the  matter  of  mak- 
ing sales  in  the  several  States,  will  be  found  to  be  very  various. 
Such  are  the  authorizing  of  sales  of  mortgaged  estates  for  pur- 
poses of  foreclosure,^  or  to  satisfy  a  vendor's  lien,'  tlie  appoint- 
ment of  special  trustees  to  sell  the  estate  of  deceased  persons 
for  payment  of  their  debts,^  and  the  like,  in  all  which  cases,  it 

is  believed,  courts  empower  the  trustee,  conmiissioner, 
[*540]  or  master,  as  *he  may  be  named,  to  make  the  sale  and 

execute  the  deed,  in  most,  if  not  all  respects  in  like 
manner  as  these  are  done  in  making  sales  by  sheriffs  or  other 
officers.  The  deeds,  in  such  case,  ought  regularly  to  show  the 
grounds  and  purposes  of  sale,  and  the  authority  by  which  the 
act  is  done.^  But  where  a  trustee  was  authorized  to  sell  trust 
property,  if  he  deemed  it  necessary,  and  he  conveyed  it  by 
a  deed  wherein  he  was  neither  named  as  trustee,  nor  was  tliere 
any  recital  of  a  sale  being  deemed  necessary,  it  was  held  to  be 
a  valid  and  effectual  deed.^  A  sale  by  a  master  is  a  judicial 
sale,  and  binds  all  the  parties  to  the  suit  who  have  right  or 
claim.^  And  where  the  sale  is  made  under  a  decree  of  a  court 
of  equity,  it  is  competent  for  the  court  to  put  the  purchaser 

1  Daniell,  ChAnc.  Pract.  1447.  1459. 

^  Kershaw  v,  Thompson,  4  Johns.  Ch.  609 ;  Creighton  v.  Paine,  8  Ala.  1S8L 
See  Denning  t;.  Smith,  3  Johns.  Ch.  344. 
'  Jones  V.  Froman,  6  Mon.  127. 

*  Shrivcr  V,  Lynn.  2  How.  57,  58. 

*  Wood  V.  Mann.  3  Sumn.  318;  Tooley  v.  Kane,  1  Smedes  &  Bi.  Ch.  518; 
Aftins  V.  Kinnan,  20  Wend.  241. 

*  Hamilton  v,  Crosby,  32  Conn.  347. 
7  Sands  o.  Codwise,  4  Johns.  602. 
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in  possession.     Such  would  be  the  case  where  a  sale  of  the 
premises  is  made  to  foreclose  a  mortgage.^ 

7.  A  decree  for  a  conveyance  does  not  operate  as  a  convey- 
ance.^ It  has  no  effect  upon  the  position  of  the  parties  in  re- 
spect to  the  land,  until  it  has  been  executed.'  But  a  deed 
made  to  carry  out  a  sale  under  a  decree  in  chancery,  is  evi- 
dence of  title  in  the  grantee,  against  all  the  world.^  If  the 
deed  be  not  executed  within  the  time  limited,  it  still  operates 
as  a  conveyance,  subject,  as  between  the  parties,  to  have  the 
title  revert  if  the  decree  is  reversed.  But  if  the  decree  is  exe- 
cuted in  good  faith,  a  reversal  of  it  will  not  divest  the  title  of 
the  purchaser.^ 

8.  There  is  another  class  of  sales  and  conveyances  of  real  es- 
tate unknown  to  the  common  law,  provided  for  by  the  statutes 
of  many  of  the  States,  whereby  a  mechanic  who  does  labor,  or 
furnishes  materials  in  erecting  buildings  on  lands,  acquires  a 
lien  upon  the  buildings,  and  the  land  on  which  they  stand,  by 
virtue  of  which,  upon  judicial  proceedings  had,  courts  are  au- 
thorized to  cause  the  same  to  be  sold  by  an  officer' duly  em- 
powered, who,  upon  sale  made,  executes  a  deed  or  deeds  there- 
of to  the  purchaser.    Laws  of  a  similar  character  exist  in  a 
majority  of  the  States,  but  their  nature  and  effect  may  be  illus- 
trated by  the  statute  of  a  single  State.    Thus  in  Massachusetts, 
the  statute  provides  for  filing  a  statement  of  the  lien  which  is 
churned,  in  the  clerk's  office  of  the  town  or  city,  and  for  com- 
mencing a  suit  for  enforcing  the  same,  and  for  a  joinder  therein 
of  the  several  persons  having  liens  on  the  same  building.    The 
court  are  to  ascertain  the  amount  due,  and  thereupon 

to  order  a  sale  of  the  property  to  be  made  by  any  *offi-  [*541] 
cer  authorized  to  serve  civil  process.  The  mode  of 
proceeding  in  making  such  sale  is  prescribed  and  pointed  out, 
and  how  the  proceeds  are  to  be  distributed  and  applied,  giving 
the  debtor  a  right  to  redeem  the  estate  from  such  sale  within 
certain  limits  as  to  time.    It  will  be  perceived,  that  the  lien 


1  Kerahaw  v.  Thompson,  4  Johns.  Ch.  609 ;  Schenck  v.  Conover,  2  Beaslej,  S20. 

*  Rjder  v.  Inneraritj,  4  Stew.  &  P.  14. 

*  Sheppard  r.  Comm'rs  of  Ross  Co.  7  Ohio,  271. 

*  MamiDj  V.  Johnston,  S  A.  K.  Marsh.  220. 
<  Tajlor  V.  Boyd,  3  Ohio,  337. 
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•here  spoken  of,  is  itself  no  title  to  the  land,  but  merely  fur- 
nishes the  basis  for  proceedings,  tinder  which,  by  means  of  a 
statute  power,  a  title  is  created  in  whoever  becomes  the  pu> 
chaser  of  such  estate.^ 

9.  It  only  remains  to  notice  the  sales  of  land  by  officers  for 
the  payment  of  taxes,  before  reaching  the  main  subject  of  tide 
by  grant,  or  that  of  conveyances  by  deed  from  one  individual  to 
another.  The  subject  of  Tax  Titles  has  been  somewhat  pro- 
lific in  cases  and  decisions  under  the  various  statutes  of  the  sev- 
eral States,  in  determining  which,  no  aid  can  be  borrowed  from 
the  common  law,  and  a  work  of  seven  hundred  and  fifty-two 
pages  on  the  power  to  sell  lands  for  the  non-payment  of  taxes, 
has  recently  been  published  by  Mr.  Blackwell  of  the  Illinois  bar. 
But  it  can  only  be  briefly  treated  of  in  the  present  work, 
though  the  number  of  decided  cases  is  said  to  exceed  a  thou- 
sand, and  one  reason  is,  that  these,  from  the  nature  of  tiie 
case,  must  be  principally  local  in  their  bearing  and  (^ration. 
The  work  of  Mr.  Blackwell  is  so  exhaustive  of  the  subject, 
that  it  has  been  freely  used  in  the  preparation  of  what  is  b&n 
found  collected. 

10.  The  power  of  taxation  is  inherent  in  the  very  existence 
of  government,  like  that  of  eminent  domain,  whereby  the  prop- 
erty of  the  citizen  may  be  taken  for  public  uses.  But  both  are 
limited,  and  can  only  be  exercised  on  the  principle  of  equality 
and  unifontiity.'  But  it  is  unlike  the  latter  power,  since  it 
does  not  consist  in  taking  the  property  of  one  and  making  him 
compensation  therefor,  out  of  the  general  property  of  the  body 
politic,  but  in  taking  from  each  and  all  the  citizens,  a  propor- 
tionate sum  for  defraying  the  expenses  incident  to  government. 

It  is  a  power  always  incident  to  sovereignty,  essential 
[^542]  to  the  maintenance  of  ^government,  and  operates  on 

all  the  persons  and  property  belonging  to  the  body 
politic* 

^  2  Kent,  Com.  828,  8th  ed.  note;  Bdasfl.  Gen.  Stat  cb.  150;  Clark  o.  Ktng;iley, 
8  Allen,  543. 

*  Chicaf^  V.  Larned,  84  HI.  279. 

•  Blackw.  Tax  Titles,  8 ;  Providence  Bank  v.  Billings,  4  P^t.  561 ;  Doe  v. 
Deavors,  1 1  Qa.  79 ;  M'Colloch  v  .Maryland,  4  Wheat  428 ;  People  v.  Mayor,  &c 
4  Comst  422,  424 ;  Clarke  v,  Rochester,  24  Barb.  482,  484,  489 ;  Moale  v.  Balti- 
more, 5  Md.  314. 
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11.  Nor  would  this  right  be  restricted  in  respect  to  land  of 
irlHch  the  State  itself  had  granted  the  title  to  the  party  who  is 
taxed,  for  it  has  its  foundations  in  society  itsetf,  and  what  shall 
ke  the  portion  which  any  individual  shall  contribute  to  the 
pttMic  burdens,  is  to  be  determined  by  the  legislature  alone.^ 
it  is  to  the  statute  law  alone,  that  refeorence  insist  be  had  for 
the  power  o(  selling  lands  for  the  non-payment  of  taxes 
assessed  upon  them,  since  it  is  neither  a  oommon4aw  nor  civil 
law  remedy  or  principle.* 

12.  This  power  to  sell  lands  for  the  payment  d  taxes,  is  a 
naked  one,  not  coupled  with  any  interest  in  the  land  in  the 
effioer  who  effects  it,  and,  in  order  that  the  deed  which  he  ex- 
"ecutes  should  give  even  t,  prima  fade  evidence  of  title,  unless  a 
different  effect  is  given  to  it  by  statute,  it  is  necessary  to  show, 
affirmatively,  that  the   prerequisites   required  by  law  have 
been  complied  with.    As  Ifee  'collector  hats  a  power  to  sell 
oidy  in  particular  cases  described  in  the  afet,  it  must  appear 
&at  such  a  case  has  arisen  to  authorize  the  exercise  of  the 
power.    Indeed,  it  is  required  as  a  'condition  precedent  to 
passing  a  good  title  by  such  a  sale,  that  all  the  proceedings  of 
the  several  -officers  who  have  any  act  to  do  preliminary  to  such 
sale,  such  as  lietinffj  and  valuation  of  Die  land,  laying  or  col- 
lecting the  tax,  advertising  and  selling  the  land,  the  making  of 
proper  returns,  and  the  filing  or  recording  of  the  proceedings, 
whether  the  acts  are  to  be  performed  before  or  after  the  sale, 
must  be  sfhown  to  have  been  done  in  strict  compliance  with  the 
irtatute  authorizing  the  sale.^    And  the  proof  of  the  reg- 
ularity of  these  *8everal  proceedings,  devolves  upon  the  [*643] 
person  who  claims  title  under  the  collector's  sale.^ 

13.  Oonsequently,  the  recitals  in  a  tax  deed  or  deed  of  an 
officer,  are  not  evidence  against  the  owner  of  the  property. 

1  pTOYidence  Bank  v,  Billings,  4  Pet.  563 ;  Blackw.  Tax  Titles,  37. 

*  Biackw.  Tax  Tides,  89. 

*  Williams  v,  Peyton,  4  Wheat.  78,  79 ;  BonkendodF  •.  Taylor,  4  Pet.  349 ; 
Morton  v.  Reeds,  6  Mo.  64 ;  Blackw.  Tax  Tililes,  47,  and  cases  cited ;  Thatcher  v. 
Powell,  6  Wheat.  119;  Alvord  v.  Collin,  20  Pick.  418,  421 ;  Minor  v.  President 
of  Natcbes,  4  S.  &  M,  627  ;  Jackson  v.  Shepard,  7  "Cow.  88 ;  Weyand  v.  Tipton,  5 
B.  &  R.  3SS  ;  Harrington  v.  Wofoeiter,  6  Allen,  576  ;  Abell  v.  Cross,  17  Iowa, 
176 ;  Conwaj  v.  Cable,  37  III.  88. 

*  Bonkendorff  v.  Taylor,  4  Pet  349. 
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The  facts  recited  most  be  proved  by  evidence  aliunde.  Nor  is 
the  formal  conveyance  itself,  even  prima  facie  evidence  that  the 
officers  of  the  law,  upon  the  regularity  of  whose  acts  its  valid- 
ity depends,  have  complied  with  the  requisite  forms  in  their  pro- 
ceedings.^ To  make  a  good  tax  title,  the  one  claiming  under  it 
must  show  the  authority  by  which  it  was  granted,  and  the  pro- 
ceedings of  the  officer  are  to  be  construed  strictly.  Parol  evi- 
dence is  not  admitted  to  explain  a  latent  ambiguity  in  the  de- 
scription of  the  granted  premises,  or  to  locate  the  land,  and  if 
the  description  by  the  officer  be  not  so  certain  and  complete  as 
not  to  require  the  aid  of  extrinsic  evidence,  the  deed  will  be  ia- 
operative.^  This  principle  of  the  common  law,  however,  is 
modified  by  the  statutes  of  several  of  the  States  so  far  as  to 
give  to  the  deed  of  a  collector  the  effect  of  primd  facie  evi- 
dence of  title. 

14.  The  ground  upon  which  this  doctrine  rests,  seems  to  be, 
that  the  purchaser  knows,  in  the  first  place,  that  the  one  who 
sells  and  attempts  to  convey  has  no  personal  interest  to  part 
with,  that  he  is  a  public  officer,  acting  under  the  provisions 
and  subject  to  the  requirements  of  a  public  law,  which  are 
known  or  presumed  to  be  known  to  the  purchaser,  and  he  is 
therefore  put  upon  his  inquiry  to  ascertain  whether  these  re- 
quirements have  been  complied  with,  for  it  is  a  principle  of  law 
&at  a  purchaser  is  chargeable  with  notice  of  all  defects  appar- 
ent upon  the  face  of  his  muniments  of  title.^    And,  according 
ly,  it  has  been  held  in  Ohio,  that,  in  order  to  have  a  tax  sale 
and  deed  received  as  evidence  of  title,  there  must  be  prelimi- 
nary evidence  submitted  to  the  court,  that  the  land  was  prop- 
erly listed^  taxed,  and  advertised,  and  that  all  other  prerequi- 
sites were  complied  with.^    And  one  who  relies  upon  a  tax 
sale,  is  bound  to  show  not  only  the  existence  of  an  assessment, 
but  its  legality  also.^ 

1  Blackw.  Tax  Titles,  93,  94, 104,  and  cases  cited ;  Jackson  v.  Shepaid,  7  Gov. 
8S ;  Weyand  v.  Tipton,  5  S.  &  R.  332. 

s  Woffbrd  o.  McKinna,  23  Tex.  43 ;  Erwin  v.  Helme,  13  S.  &  B.  151 ;  BaUanoe 
V.  Forsyth,  13  How.  23. 

«  Blackw.  Tax  Titles,  67,  S5 ;  DeoDiDg  v.  Smith.  3  Johns.  Ch.  344. 

«  Games  v.  Stiles,  14  Pet  322 ;  Holt  v,  Hemphill,  3  Ohio,  232.  See  ako  Tot- 
man  V.  Emerson,  4  Pick.  162. 

*  Sntton  9.  Calhoun,  14  La.  An.  209. 

[666] 


Ctt  ffl.  §  2.]  TITLE  BT  GRANT.  205 

15.  How  far  the  party,  claiming  under  such  a  deed,  must  go 
in  making  out  his  proof,  that  is,  to  what  extent  of  minuteness 
and  accuracy  of  detail  he  must  show  a  compliance  on  the  part 
of  the  seyeral  officers  with  the  requirements  of  the  statute,  is 
spoken  of  in  different  terms  hy  different  courts.  Tims 

in  *Langdon  v.  Poor,  the  judge,  in  giving  the  opinion  [*544] 
of  the  court,  says :  ^'  It  has  sometimes  been  said,  that  a 
literal  compliance  with  the  statute  proyisions,  by  all  the  officers  ^ 
connected  with  the  proceedings,  is  a  condition  precedent  to  the 
passing  of  any  title.  Perhaps  the  term  literal^  in  its  confined 
sense,  is  rather  too  strong.  A  clear  and  strict  compliance  has  al- 
ways been  held  indispensable,  even  in  regard  to  matters  which, 
but  for  the  statute,  could  appear  to  be  of  no  importance."  ^ 
And  the  language  of  C.  J.  Marshall  in  Thatcher  v.  Powell  is : 
^In  summary  proceedings,  where  the  court  exercises  an  extra- 
ordinary power  under  a  special  statute  prescribing  its  course, 
we  think  that  course  ought  to  be  exactly  observed,  and  those 
fiicts  especially,  which  give  jurisdiction,  ought  to  appear,  in 
order  to  show  that  its  proceedings  are  coram  jvdice,^^  ^ 

16.  Indeed,  it  is  uniformly  held,  that  the  power  of  sale  does 
not  attach  until  after  every  prerequisite  of  the  law  has  been 
complied  with.^  And  the  stringency  of  the  law  in  this  respect, 
as  well  as  the  great  liability  there  is,  that  some  step  in  the  pro- 
cess by  which  alone  a  title  can  be  gained  under  a  collector's 
sale  for  taxes,  seems  to  justify  the  remark  of  Sewall,  J.  in  Ool- 
man  tr.  Anderson :  *^  The  title  under  which  the  tenant  has  been 
permitted  to  succeed,  so  far  as  to  obtain  a  verdict  in  support 
of  it,  is  of  that  kind  almost  proverbially  denominated  a  collec- 
tor's title ; "  *  or  even  the  declaration  ascribed  to  the  Superior 
Court  of  New  Hampshire  :  "  That  a  tax  collector's  deed  was, 
prima  facie,  void."  *  But  still,  if  all  the  requirements  of  the 
law  have  been  strictly  complied  with,  so  as  to  confer  on  the  of- 

^  Langdon  v.  Poor,  20  Yerm.  15.  In  one  case  where  the  statate  required  the 
nle  to  be  nude  before  the  couri-houae  door,  and  it  was  made  inside  of  it,  it  was  held 
void.    Rnbey  v.  Hantsman,  32  Mo.  501. 

*  Thatcher  v.  Powell,  6  Wheat.  127.  See  also  Keene  v.  Hooghton,  19  Me. 
368 ;  Minor  v.  President  of  Natchez,  4  S.  &  M.  627. 

*  Minor  v.  President  of  Natchez,  4  S.  &  M.  627. 

*  Colman  v.  Anderson,  10  Mass.  105,  HI. 

*  Minor  v.  President  of  Natchez,  4  S.  &  M.  628. 
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fioer  a  pov«r  ta  sell,  aod  the  conveyanee  b»  ia  r^uUu-  f«nn,  it 
will  vest  a  good  title  in  the  porchaser.^ 

17.  And  when  the  form  and  effect  of  such  a  deed  is  caa- 
flidered,  Blackwall  Beeras  to  be  sustained  when  he  says :  "  Th« 
operative  character  of  the  deed  depends  upon  the  regularity  aS 
the  anterior  proceedings.  The  deed  is  not  the  title  itself,  nor 
even  evidence  of  it.     Its  recitals  bind  no  one.     It  creatas  no 

estoppel  upon  the  former  owner.  No  prosiunptiQn 
[*545]  uisee  from  *the  mere  production  of  the  deed,  tbat  the 

facte  upon  which  it  is  based  had  any  existence.  Whea 
it  is  shown,  however,  that  the  ministerial  oflSoers  of  the  lav 
have  performed  every  duty  which  the  law  imposed  npon  them 
and  every  condition  essential  to  Us  character,  then  the  deed 
becomes  conclusive  evidence  of  title  in  the  grantee  according 
to  its  extent  and  purport."  '  By  a  doctrine  of  the  common 
law,  whoever  claims  a  title  under  a  tax  deed,  must  show  affif- 
matively  that  tlia  requirements  of  the  statute  have  be^,  fimai 
the  first  to  the  last,  complied  with  strictly.'  Nor  will  a  conit 
of  chancery  reform  a  tax  deed.  If  it  is  a  title  at  all,  it  ie  sbieti 
jurit,  and  depends  upon  a  strict  compliaaoe  with  the  statute.* 
And  yet  possession  under  such  a  deed  is,  as  baa  been  before: 
said,  under  color  of  title.'  Nor  will  any  recitals  in  such  tax 
deed  raise  any  presumption  in  favor  of  such  compliance,  uo- 
less  they  are  made  so  by  some  legislative  act.  "  Without  such- 
an  act,  the  burden  of  proof  in  making  out  a  compliance  widi' 
the  requisitions,  is,  iu  all  things,  upon  the  claimant.  The  only 
exception  to  this  is  where  the  deed  is  an  ancient  one,  accom- 
panied by  a  long-continued,  unint^rupted  pod&ession." '  In 
California  and  Arkansas,  such  a  deed  ib  prima  faeie  evidence  oC 
the  recitals  therein  twing  true,  and  b  made  so  by  statute.  Bub 
if  any  essential  fact  be  omitted  in  such  recital,  and  especiaUy, 
if  the  recitals  show  the  omission  of  an  important  requiremeBt, 

1  Woflbrd  D.  HcKinu*,  83  T«z.  U ;  Harding  n.  Tibbila,  15  Wia.  ssa. 

*  Blackw.  Tax  Title*,  430. 

■  Fcnis  f.  Coo*w,  lOCiLSSV;  Imm  v.  B«nnMJnMUin,  91  IU.  143;  G^totd» 
S«ar<r,  6  CUrk«  (lowk),  IT9;  HcOabea  v.  Ctir.Ik  381 ;  Wottbingvt  WabiHr,4» 
IbiDB.  S70. 

*  Auea  B.  Hindll«r,  36  HI.  MT. 

*  Dillingluin  v.  Brows,  38  AU.  311. 

*  Worthing  n.  Wetxur,  np. ;  Fetni  v-  Coorer,  a^ ;  Edn;  k  Abbots  IS  QL 

to». 
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the  deed  will  be  Toid.^  In  Michigan  and  Wisconsin,  a  collet 
tor's  deed  is  by  statute  to  be  taken  as  prima  facie  evidence  of 
the  legality  of  the  proceedings  up  to  the  date  of  the  deed,  mA^, 
after  two  years,  is  declared  to  be  conclusive  evidence  of  this. 
Bat  while  the  first  part  of  the  statute  is  sustained  by  the^ 
courts,  the  second  is  held  by  them  to  be  unconstitutional.^ 

18.  Exceptions  to  this,  where  they  exist,  are  created  by  stair 
ute,  making  such  deed  prima  facie  evidence  of  the  facts  recited^ 
aod^  in  some  cases,  of  a  compliance  by  the.  officers  with  the 
requirements  of  the  law.  But  even  in  such  cases,  with  the 
common  law  thus  modified,  if  a  non-KSompliaace  with  any  sub- 
stantial prerequisite  of  the  law  is  shown,  all  presumptions  in 
favor  of  the  deed  are  at  once  overthrown,  and  the  rules  of  the 
Qoounon  law  prevail.^ 

19.  The  deed  must  have  certain  requisites  in  itself,  to  be 
valid  as  a  deed«  In  the  first  place,  it  should  come  within  what 
is  meant  as  one  ^^  of  conveyance,"  which  requires  it  to  be  ia 
writing,  and  under  the  seal  of  the  officer.^ 

20.  In  the  next  place,  it  is  not  like  a  patent  from  govern- 
ment, which  requires  no  formal  delivery  in  order  to  its  taking 
effect ;  tbe  deed  must,  like  other  deeds,  be  delivered  before  it 
can  be  operative.^ 

21.  It  is  a  principle  of  law,  that,  on  the  execution  of  a  power,, 
tbe  execution  must  have  reference  to  the  power  itself,  and  that 
a  person  claiming  under  the  execution,  takes  under  the  deed 
by  which  the  power  is  created  ;  ^  and  as  it  is  not  by  the  mere 
execution  and  delivery  of  a  deed,  but  a  deed  based  upon  the 
necessary  prerequisite  acts  by  which  it  became  lawful  to  sell 
the  land  which  it  conveys,  that  a  title  can  alone  be  created 
io  the  purchaser,  it  seems  to  be  requisite  to  the  validity 
of  a  collector's  deed,  that  it  should  recite  the  power  im- 
der  which  it  is  made.     And,  in  practice,  it  usually  goea 

^  Ferris  v.  Coover,  sup. ;  Kelsey  v.  Abbott,  tup.;  Pillow  v.  Roberts,  18  How. 
475. 

>  Stewan  v.  McSweenej,  14  Wis.  472;  Groesbeck  v.  Seelej,  IS  Mich.  340; 
Wright  r.  Dunham,  13  Mich.  414. 

•  Black w.  Tax  Titles,  431. 

*  Blackir.  Tax  THles,  432;  Cfaarch  v.  Gilmw,  15  Wend.  653. 

•  Blackw.  Tax  Titles,  434. 

*  BoMnaon  v.  Hardcastle,  2  T.  B.  252 ;  ante,  pp.  •304,  «3S0. 
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[*546]  further,  and  recites  the  acts  of  *compliance  with  the 
statute  which  preceded  the  making  of  the  deed.  In 
some  of  the  States  a  form  of  deed  is  prescribed  by  statute  in 
such  cases,  and  it  is  hardly  necessary  to  say,  that  when  such  is 
the  case,  the  form  prescribed  must  be  adopted  and  strictly  ad- 
hered to.^  A  tax  deed  in  Massachusetts  is  void,  if  it  omit  to 
recite  that  the  taxes  were  not  paid  within  fourteen  days  after 
being  demanded.' 

22.  The  deed  must  be  made  to  the  one  who  bids  off  the  land 
at  the  sale.^ 

23.  In  respect  to  the  necessity  of  recording  a  collector's  deed, 
there  are  different  rules  in  different  States,  dependent  upon  the 
statutory  provisions  upon  the  subject.  In  Massachusetts,  re- 
cording is  required  ;  so  in  Vermont,  while  in  Illinois  a  different 
rule  is  adopted.* 

24.  If  the  owner  of  the  land  die  between  the  time  of  the 
sale  and  the  making  and  delivery  of  the  deed,  it  does  not 
affect  the  sale  or  impair  the  validity  of  the  collector's  deed 
afterwards  given.  But  if  the  deed  show  upon  its  face  the 
want  of  compliance,  on  the  part  of  the  officer,  with  any  of  the 
substantial  requisitions  of  law,  as,  for  instance,  that  it  is  made 
to  one  who  did  not  bid  off  the  land,  it  is  a  nullity.^ 

25.  The  peculiarity  of  a  tax  title,  by  which  the  land  is 
always  subject  to  redemption  by  the  original  owner,  upon  pay- 
ing the  tax  assessed,  with  such  interest  and  charges  as  are  pre- 
scribed by  law,  prevails  in  all  the  States,  though  the  terms  and 
time  of  redemption  may  not  be  uniform.  In  some  States  the 
deed  is  not  given  until  after  the  time  of  redemption  has  ex- 
pired, and  during  this  time  the  interest  of  the  purchaser  is  an 
equity  which  he  can  assign  and  thereby  give  to  his  assignee  a 
right  to  claim  the  deed  from  the  officer.  In  others,  the  deed 
is  made  at  once,  and  the  estate  may  then  be  redeemed  by 
the  owner,  in  which  case  the  title  of  the  purchaser  is  at  an 

1  Blackw.  Tax  Titles,  434,436;  Smith  v.  Hileman,  1  Scamm.  323;  Atkins  « 
Ejnoan,  20  Wend.  241,  247. 

*  Harrington  v,  Worcester,  6  Allen,  576. 
s  Blackw.  Tax  Titles,  444. 

*  Allen  V,  Ererts,  3  Verm.  10 ;   Tilson  v.  Thompson,  10  Pick.  859,  362 ; 
Blackw.  Tax  Titles,  438. 

*  Blackw.  Tax  Titles,  449,  450. 
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end,  without  any  other  act  done  or  entry  made  on  the  part  of 
the  owner.^  But  a  d^d  made  to  one  in  possession  to  whom 
he  tax  b  set,  and  who  is  in  duty  bound  to  pay  it,  would  be 
Old ;  bis  performing  a  duty  in  respect  to  the  estate  does  not 
change  the  title  to  the  same.^  And  the  same  rule  would  apply 
in  all  cases  where  the  one  paying  the  tax  is  under  moral  or 
legal  obligation  to  do  so.  If  he  suffers  the  estate  to  be  sold 
and  buys  it  in,  directly  or  indirectly,  he  gains  no  title  thereby. 
But  being  in  possession  of  an  estate,  does  not,  of  itself,  pre- 
clude the  right  to  buy  at  a  tax  sale.^ 

*26.  There  was,  under  the  colony  laws  of  New  Eng-  [*547] 
land,  a  right  in  proprietaries  to  assess  taxes  upon  the 
conunon  lands,  and  sell  them  to  enforce  payment  of  such  assess- 
ments. But  it  applied  only  to  the  lands  which  were  retained 
by  original  proprietors,  and  did  not  extend  to  such  as  had  been 
Bold  and  conveyed  to  third  persons  to  be  held  in  severalty.^ 

27.  In  closing  these  brief  sketches  of  the  law  relative  to  the 
acquisition  of  title  by  what  has  been  called  an  office  or  official 
grant,  there  are  one  or  two  considerations  to  be  presented, 
which  apply,  substantially,  to  all  these  modes  which  have  been 
enumerated.    Where  land  is  conveyed  under  a  special  author- 
ity, that  authority  must  be  strictly  pursued,  and  every  pur- 
chaser is  to  be  presumed  to  know  that  especial  authority, 
where  it  is  derived  from  an  act  of  the  legislature,  and  if  he 
purchases  where  that  special  authority  has  not  been  pursued, 
he  purchases  at  his  peril.*    Where,  therefore,  the  law  required 
a  guardian,  upon  making  sale  of  land,  to  make  return  to  the 
court,  and,  if  approved  by  the  court,  it  was  to  be  recorded, 
and  should  ^^  vest  in  the  purchaser  all  the  interest  the  ward 
had  in  the  estate  so  sold,"  and  a  sale  was  made  and  deed 
given,  but  no  return  made  to  or  accepted  by  the  court,  it  was 
held  that  nothing  passed  by  such  deed.^    And  this  doctrine 

1  Blackw.  Tax  Titles,  445, 490 ;  Blight  9.  Banks,  6  Mon.  S06 ;  Taylor  v.  Steele^ 
1  A.  K.  Marah.  315 ;  Cooper  v.  Brockway,  8  Watts,  162. 

*  McMinn  v.  Whelan,  27  Cal.  319. 

■  Moss  V.  Shear,  25  Cal.  45 ;  Piatt  v.  St.  Clair,  6  Ohio.  227 ;  Choteaa  o.  Jonet, 
n  BL  322. 

*  Bott  V.  Perlej,  II  Mass.  169. 

*  l>eiimiig  V.  Smith,  3  Johns.  Ch.  344 ;  Blackw.  Tax  Titles,  52,  56,  57,  65. 

*  YooDg  r.  Keogh,  11  111.  642. 
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extends  to  all  cases  of  involuntary  alienations  of  lands  belong- 
ing to  persons  other  than  those  who  inake  such  alienation. 
Their  validity  depends  upon  a  strict  compliance  with  all  the 
substantial  requirements  of  the  law  by  which  such  alienation 
is  made.  Such  is  the  case  where  private  property  is  taken  for 
public  use,^  and  where  land  is  taken  by  levy  of  execntion 
against  the  judgment  debtor.'  So  with  the  sale  of  land  by  an 
administrator  to  pay  debts  of  the  deceased,  by  order  of  court 
^d  where  the  statute  required  such  a  deed  to  ^^  set  forth  at 
large"  the  order  of  the  court  directing  the  sale,  a  recital 

merely  of  the  substance  of  such  order  was  held  not 
[*548]  to  be  a  compliance  with  the  act,  *and  ineffective  as  a 

deed.^  And,  in  case  of  sales  for  non-payment  of  taxes, 
^'  to  make  out  a  valid  title  under  such  sales,  great  strictness  is 
to  be  required,  and  it  must  appear  that  the  provisions  of  lav 
preparatory  to  and  authorizing  such  sales,  have  been  pane- 
tiliously  complied  with*"* 

28.  And  in  establishing  a  claim  to  a  title  by  virtue  of  a  sale 
of  or  levy  upon  land  tmder  an  execution,  or  of  a  sale  by  a 
guardian  or  administrator  tmder  order  of  court,  or  by  a  mas- 
ter or  commissioner  under  a  decree  of  a  court  of  chancery, 
not  only  must  the  requirements  of  law  have  been  complied 
with  in  all  respects,  but  the  judgment  and  execution,  the  order 
or  decree,  must  be  produced,  unless,  as  has  already  been  stated, 
some  statute  shall  obviate  the  necessity  of  this,  by  raising  pre- 
sumptions in  favor  of  the  regularity  of  proceedings,  under 
which  a  deed,  regular  in  form,  shall  have  been  executed  and 
delivered.* 

29.  But  if,  in  the  case  of  a  sale  by  a  sheriff,  guardian,  &c 
a  judgment  and  execution,  or  order  or  decree,  and  sale  be 
established,  it  is  not  competent  to  impeach  the  title  by  contra- 
dicting the  deed,  made  in  pursuance  of  the  power  thus  vested 
in  the  officer,  by  evidence  that  he  did  not  make  it  under  that 

1  Flatbash  Avenae,  1  Barb.  286. 

*  Metcalf  o.  Gillet,.5  Conn.  400;  WeUin^n  v.  Gale,  13  Mass.  4eS,  468; 
Morton  v.  Edwin,  19  Venn.  77  ;  Sargent  o.  Peiroe,  S  Met.  80. 

*  Smith  V.  Hileman,  1  Scamm.  323  ;  Atkins  v.  Kinnan,  20  Wend.  241. 

*  Brown  v,  Veazte,  25  Me.  359  ;  Langdon  v.  Poor,  20  Verm.  13. 

*  Hamilton  v.  Adams,  1  Mnrph.  161 ;  Jackaon  v.  Roberts,  11  Wend.  425 ;  Mkior 
V.  President  of  Natchez,  4  S.  &  M.  602;  Dunn  v,  Meriwether,  1  A.  K.  llanh.  158; 
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power,  but  some  other,  or  that  he  did  not  intend  to  sell  a  part 
of  what  is  conveyed.^ 

30.  And  it  may  be  added  that,  as  a  general  proposition, 
where  a  statute  requires  a  ministerial  officer,  like  a  sheriff,  to 
make  a  retuhi  of  his  doings  in  making  a  levy,  for  instance, 
upon  land,  such  return  is  conclusive  evidence  between  the 
creditor  and  debtor  in  the  execution,  and  all  persons  claiming 
under  them  respectively.' 

Weymnd  o.  Tipton,  5  Serg.  &  B.  S3S ;  Ware  v.  Biidfbrd,  2  AU.  676 ;  Bledsoe  v. 
Doe,  4  How.  (Hias.)  25 ;  Den  v.  Wheeler,  11  Ired.  288 ;  Doe  v.  Bedford,  10  Ired. 
198. 

I  Jackson  v.  Boberts,  11  Wend.  425 ;  Snyder  o.  Snyder,  6  Binn.  489 ;  JmIemii 
V.  Croy,  12  Johns.  427;  Jackson  v.  Vanderheyden,  17  Johns.  167.  See  Minor  v. 
President  of  Natches,  4  S.  &  M.  602;  Ware  v.  Bradford,  2  Ala.  676. 

*  Bott  V.  Bomell,  11  Mass.  163,  165;  Whitaker  v.  Snmner,  7  Pick.  551,  555. 
See  Butts  v.  Frands,  4  Conn.  424. 
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CHAPTER   IV. 

TITLE  BY  PRIVATE  GRANT. 

SsoT.  1.    General  Eeqniatei  of  Grant  bj  Deed. 
8soT.  8.    Ezecntion  of  Deeds. 

[♦649]  ♦SECTION  L 

GENERAL  REQUISITES  OF  GRANT  BT  DEED. 

1.  Origin  tod  modes  of  Alienatizig  estttat. 

1  a.  Of  parol  oonireTftiices  enforcad  in  eqoit^. 

5.  Division  of  tiie  subject 

8.  Tnosfer  of  estates  govemed  b  j  ka  hcL 

4.  Deed  defined. 

6.  EssentlalB  of  a  good  deed  as  given  hj  Ooke. 

6.  Most  be  written  on  paper  or  parehmeuL 

7.  Mnst  be  wholly  written  before  deliyeiy. 

8.  Effect  of  erasores  and  interlineations  in  a  deed. 

9, 10.  Which  party  is  to  explain  erasures,  &o.  in  a  deed. 

11.  How  erasores,  &c.  should  be  noted. 

15.  After  title  passed,  alterations  in  deeds,  of  no  effect 

18.  Who  may  be  parties  to  a  deed. 
14.  Deeds  otfemei  cootrL 

16.  Deeds  of  perwns  Hon  toMc. 
16.  Deeds  by  infants. 

17, 18.  American  law  of  conTeyanoes  by/smsf  oovsri. 

19.  Effect  of  the  hnBband*s  abjuring  the  reahn. 
SO.  How  wife  must  join  with  husband  in  a  deed. 
81.  How  far  /erne  covert  may  make  an  attorney. 
88.  How  the  wife  may  convey  to  her  husband. 
88.  Ftmet  eowrt  not  bound  by  covenants  in  deeds. 
84.  Of  conveyances  by  aliens. 

86.  Effect  of  duress  on  deeds. 

86  0.  Of  conveyances  by  one  of  joint  owners. 

86.  How  ftur  names  are  essential  to  deeds. 

87.  Grantor  estopped  to  deny  the  name  he  uses. 

88.  Of  the  use  of  Christian  names. 
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89.    A  deed  in  the  alternative  void. 

80.  No  person  not  named  can  take  a  present  estate. 

81.  Grantee  need  not  be  named  if  ascertained. 

8S,  88.    When  grantee  must  be  shown  to  be  a  person  in  esse. 
*84.    Capacity  of  grantees  less  restricted  than  that  of  grantors.      [*660] 
85.    Of  mortmain  and  capacity  of  corporations  to  take. 

1.  Although,  at  the  present  day,  the  mode  in  universal  use, 
by  which  one  individual  aliens  or  conveys  his  land  to  another, 
is  hj  deed,  it  should  not  be  forgotten  that  the  requirements  of 
a  formal  instrument  in  writing,  in  order  to  pass  title  to  lands 
themselves,  is  as  recent  as  Charles  the  Second,  near  seventy 
years  after  the  first  settlement  of  Virginia.  It  should  be  re- 
membered too,  as  a  part  of  the  social  and  political  history  of 
the  kbgdom,  whose  subjects  settled  these  Colonies,  that  for 
more  than  two  hundred  years  after  the  Norman  Conquest, 
the  principle  of  free  alienation  of  lands  was  ignored  by  the 
English  law,  and  was  only  yielded,  at  last,  to  the  imperative 
demands  of  a  fireer  spirit  and  growing  commerce  among  the 
people.* 

Under  the  Saxon  rule,  lands  were,  substantially,  free  in 
their  capacity  of  alienability,  at  least  such  parts  of  them  as 
were  held  by  charter,  called  Boc-lands^  and  had  been 
allotted  to  individual  *proprietors,  who  had  not  only  an  [*f552] 
absolute  title  thereto,  but  also  a  purely  allodial  tenure. 
In  making  conveyances  of  these  lands,  no  technical  or  set  form 
was  requisite,  nor  was  it  necessary  that  it  should  be  done  in 
writing,  though  it  was  usual  to  accompany  the  transfers  of  such 
land  by  a  charter  or  land-hoc.  Sometimes  the  conveyance  was 
made  by  a  delivery  of  possession  by  symbol.  But  the  symbol 
or  the  boc  was  regarded  not  as  the  conveyance  or  transfer,  but 
only  as  a  mode  of  proof  of  its  having  been  niade.^ 

*  Note.  —  Barrington  states  that  the  oldest  conveyance  of  which  we  have 
any  aocount,  was  that  of  the  cave  of  Macpelah,  from  the  sons  of  Heth  to 

^  Saxon  deeds  were  short  and  simple.  The  conveying  words  were  **doH  con- 
ctio**  "diJbo,"  **trado"  and  the  like,  either  in  Latin  or  Saxon.  A  consideration 
was  inserted.  The  premises  were  briefly  described  with  the  particular  boandaries 
of  the  land.  The  tenare,  whether  in  perpetuity  or  for  life,  &c.  then  followed.  The 
date  was  sometimes  at  the  beginning,  and  sometimes  at  the  end.  The  Saxon  deeds 
had  no  wax  seals ;  these  were  introduced  after  the  Norman  conquest  2  Turner's 
Aag.  Sax.  351,  352;  41  No.  Law  Mag.  &  Bev.  156. 
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These  boc$  were  usually  deposited  for  safe-keeping  in  mon- 
asteries, and  were  the  title  deeds  of  the  great  proprietors, 
which  the  conqueror  was  eager  to  seize  upon  and  destroy, 
that  all  the  lands  in  the  kingdom  might  only  be  claimed 
through  his  own  grant.^    The  change  in  the  tenure  of  lands, 
and  the  obstructions  interposed  in  the  way  of  their  free  aliena- 
tion under  the  first  Norman  kings  of  England,  have  been,  per- 
haps, sufficiently  referred  to  in  a  former  part  of  this  work.' 
And  although  charters,  as  evidence  of  title,  had  been  common, 
there  was  no  law  which  required  a  deed  or  other  written  in- 
strument, as  a  means  of  conveying  lands,  prior  to  the  statute 
of  frauds,  so  called,  29  Charles  II.,  although  the  statute  of  Qtda 
Umptores  had  made  lands  freely  alienable,  and  the  statute  of 
uses  had  done  away,  substantially,  with  the  form  of  livery  of 
seisin  or  feofDnent  known  to  the  common  law.'   The  excep- 
tions to  this,  however,  were,  first,  in  respect  to  the  conveyance 
of  interests  in  land  which  could  not  be  evidenced  and  accom- 
panied by  formal  livery  of  seisin,  because  of  their  being  of  an 
incorporeal  nature,  which,  therefore,  lay  only  in  grant  and  not 
in  livery,  and  always  required  a  deed  as  a  means  of  transfer  ;^ 
and,  second,  the  requirements  of  the  act  of  enrolment,  27  Hen. 
Yin.  ch.  16,  which  rendered  a  deed  indented  and  enroDed 
necessary  in  order  to  give  effect  to  a  conveyance  by  bargain 

and  sale.  But  this  did  not  apply  to  other  deeds  which 
[*658]  took  their  rise  under  the  statute  of  *uses,  nor  to  deeds 

of  feofiment.^  The  English  statute  of  frauds  has  been 
followed,  more  or  less  exactly,  by  the  statutes  of  the  several 
United  States,  all  of  which  require  an  instrument  in  writing  in 

Abraham.  He  quotes  from  Genens  xxiii,  and  remarks,  that  it  had  Buny 
unnecessary  and  rediyidant  words,  though  the  parcels,  in  a  modem  ccinfey- 
ance,  cannot  weU  be  more  minutely  particularized.  **And  the  fidd  of 
Ephraim  which  was  in  Macpelah,  which  was  before  Mamre,  the  fidd 
the  cave  which  was  therein,  and  all  the  trees  that  were  in  the  field,  that 
in  all  the  borders  round  about,  were  made  sure  unto  Abraham." 
Statutes,  4th  ed.  1 76. 


1  1  Spence,  Eq.  Jar.  8,  SO,  SS;  i  Kent,  Com.  441,  44S;  BeeTes, 
Law,  8. 
s  Vol.  1,  ch.  2.    See  Beeres,  Hist  Eng.  Law,  319,  335,  443. 
*  Roberts,  Frauds,  970;  Browne,  Stat.  Frauds,  3,  4 ;  Wms.  Beal  Prop.  198^ 
«  1  Wood,  Cony.  7, 8;  2  BL  Com.  317.  •  Wms.  Baal ^ra^L  IM. 
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order  to  the  oonveyance  of  lands  or  any  instmment  therein. 
And,  with  the  exception  of  three  or  four  States,,  a  deed  under 
die  hand  and  seal  of  the  grantor  is  necessary,  if  the  interest  to 
be  thereby  transferred  is  a  freehold  one.^ 

1  a.  There  is  a  class  of  cases  which  ought  to  be  referred  to  in 
this  connection,  where,  though  no  formal  deed  has  been  made, 
such  proceedings  have  been  had  in  pau  between  the  parties  as 
to  lay  the  foundation  for  proceedings  in  a  court  of  equity  to 
enforce  a  conyeyance  by  deed.    As  where,  under  a  contract  to 
convey  land,  acts  have  been  done  by  the  parties  which  are 
deemed  to  be  a  part  performance  of  the  contract,  and  the  court  is 
applied  to,  to  compel  a  complete  specific  performance  of  contract 
by  giving  a  deed.    These  remarks,  however,  are  not  intended 
to  apply  to  cases  where  the  purchaser  holds  a  written  agreement 
from  the  vendor  of  the  estate.    Thus,  it  has  been  held,  that  if, 
under  a  parol  contract  to  convey,  and  after  part  or  full  payment 
of  the  purchase-money  is  made,  the  possession  of  the  estate  is 
delivered  to  and  taken  by  the  purchaser,  and  he  enters  upon 
and  occupies  the  estate,  it  takes  it  out  of  the  statute  of  frauds, 
and  the  court  will  decree  a  specific  performance,  '^  if  vendor 
fraudulently  withholds  a  conveyance,  or,  by  so  doing,  he  com- 
mits a  fi-aud."^    The  rule  upon  this  subject,  as  applied  in 
Pennsylvania,  is  understood  to  be  this :   Payment  of  the  pur- 
chaso-money  is  not  enough.     But  if  the  parol  contract  be  so  &r 
executed  that  it  would  work  a  fraud  to  rescind  it,  that  is,  if 
what  has  been  done  under  it  is  incapable  of  being  compensated 
for  at  law,  an  equitable  title  passes,  notwithstanding  the  statute. 
There  mast  be  a  delivery  of  possession.    Thus,  a  sale  by  a  land- 
lord to  his  tenant  would  not  be  su£Bicient,  nor  by  one  tenant  in 
common  to  another,  because  the  purchaser  is  already  in  posses- 
sion.   Nor  is  mere  taking  possession  enough,  unless  followed 
by  such  improvements  and  arrangements  as  will  not  reasonably 
admit  of  a  compensation  in  damages.^    In  all  these  cases,  it  is 

1  Stewart  v.  Clark,  13  Met  79;  Colriii  v.  Warford,  20  Md.  396 ;  Underwood  ». 
CainpbeU»  U  N.  H.  396. 

*  Rjaa  V.  Doz,  34  N.  Y.  312;  Phillips  v.  Thompson,  1  Johns.  Ch.  131  149; 
WetxDore  v.  White,  2  Caines'  Gas.  87 ;  Fonbl.  £q.,  Lanssat's  ed.  150,  151 ; 
Lowry  V.  Tew,  3  Barb.  Ch.  407 ;  Paitiinnt  v.  Van  Cortland,  14  Johns.  15,  36, 
S.  a  I  Jobofl.  Ch.  284,  285. 

*  HiU  p.  Meyen,  43  Penn.  170, 172, 173. 
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apprehended  that  in  order  to  have  a  court  of  equity  interpose 
to  compel  a  conveyance,  there  must  be  a  definite  specific  agree- 
ment to  sell  and  purchase  proved.  It  must  have  been  followed 
by  acts  of  the  parties  which,  in  their  nature,  form  a  part  per- 
formance of  such  an  agreement.  If  the  vendor  refuses,  to 
execute  on  his  part,  the  vendee  would  be  without  an  adequate 
remedy  in  damages  by  a  suit  at  law,  and  a  failure  to  perform 
works  a  fraud  upon  the  party  who  seeks  performance.  There 
is,  in  Laussat's  note  to  Fonblanque,  a  collection  of  cases  upon 
the  point  of  what  amounts  to  a  part  performance,  and  these, 
with  the  other  cases  cited  above,  it  is  believed  will  sustain  the 
other  points  as  here  stated.^ 

2.  In  carrying  out  the  plan  of  this  work,  it  is  proposed,  first, 
to  consider  what  constitutes  a  deed,  and  what  are  the  requisites 
necessary  to  give  effect  to  a  deed  as  a  means  of  conveyance  of 
real  property ;  and,  second,  what  are  the  several  essential  parts 
of  such  a  deed. 

8.  It  may  be  assumed,  as  a  preliminary  maxim,  that  title  to 
lands  can  only  be  acquired  or  lost  according  to  the  laws  of  the 
State  in  which  they  are  situate.^  '^  No  man  has  any  vested 
right  to  dispose  of  any  property,  by  whatever  title  he  holds,  in 
any  way  other  than  that  by  which  the  law  prescribes." '  A 
qualification,  more  seeming  than  real  to  the  above  propositions, 
consists  in  the  provisions  of  the  United  States  revenue  laws 
which  require  stamps  on  every  "  instrument "  which  any  per- 
son shall  make  or  sign,  declaring  that  '^  such  instrument  not 
being  stamped  according  to  law,  shall  be  deemed  invalid  and 
of  no  effect,"  and  forbidding  the  recording  of  any  instrument 
required  by  law  to  be  stamped,  unless  the  same  shall  have 
been  stamped  accordingly.^  And  in  speaking  therefore  of  the 
requisites  of  a  good  deed  or  instrument  of  conveyance,  or  lease 

1  Fonbl,  Eq.  Laassat's  ed.  152,  note  B.  l,c.  3,  §  8.  PhiUips  v.  Thompson,  I 
Johns.  Ch.  131, 149 ;  Parkhnrst  v.  Van  Cortland,  U  Johns.  36. 

*  Clark  V.  Graham,  6  Wheat.  577 ;  Doe  v.  Nelson,  3  McLean,  383.  Bj  statsta 
in  niinois,  a  deed  good  in  the  State  where  made,  will  convey  lands  in  Illinois,  asd 
the  same  is  the  law  in  Michigan.  Root  v,  Brotherson,  4  McLean,  280 ;  Bntteifieid 
V.  Beall,  3  Ind.  203. 

*  Lies  V.  De  Diablar,  12  Cal.  330. 

*  If  no  actaal  consideration  is  paid  npon  the  conreyanoe  of  an  estate,  the  stamp 
to  be  annexed  to  the  deed  is  regulated  by  the  yalne  of  the  estate  conyeyed.  GrosB- 
beck  V.  Seeley,  13  Mich.  345. 
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of  land,  the  requirement  of  a  proper  stamp  will  be  borne  in 
mind,  though  not  specially  repeated  in  treating  of  these. 

4.  A  deed  is  defined  to  be  a  writing  containing  a  contract 
$aled  and  delivered  by  the  party  thereto.  This  is  Lord  Coke's 
ifinitioD,  and  does  not  embrace  the  ngning  of  the  instrument 
^ich,  at  common  law,  was  not  necessary,  as  will  appear  more 
ftdly  hereafter.  In  most  of  the  States,  however,  a  signing  is 
re<(iiired,  and  in  all,  it  is  uniformly  practised.  But  a  deed,  un- 
der all  circumstances,  implies  and  requires  a  seal,  and  without 
sonBthing  answering  to  a  seal  according  to  the  law  of  the  State 
wh^e  the  land  lies,  it  cannot  be  a  deed.^ 

5.  In  considering  the  character  and  qualities  of  a  deed,  re- 
fereoie  is  had  to  the  materials  of  which  it  is  composed,  and  the 
mannir  of  making  it,  and  the  requisite  forms  to  be  observed  to 
give  it  validity,  and  these  preliminary  to  the  consideration  of 
its  parti,  its  construction,  or  its  effect.  This  order  is  intended 
to  be  8iA)stantially  adopted  in  the  present  chapter.  Lord  Coke 
considers  ten  things  essential  to  a  valid  deed  of 
*conveyaace :  first,  writing ;  second,  parchment  or  pa-  [*554] 
per ;  thiri^  a  person  able  to  contract ;  fourth,  a  suffi- 
cient name^  fifih^  &  person  able  to  be  Contracted  with  ;  sixth,  a 
sufficient  name ;  seventh,  a  thing  to  be  contracted  for ;  eighth, 
apt  words  required  by  law ;  ninth,  sealing ;  tenth,  delivery.* 

6.  It  will  not  be  necessary  to  consider  each  of  these  requi- 
sites in  detail.  It  may  be  stated,  generally,  that  writers  upon 
the  subject,  aud  courts  in  their  opinions,  adopt  the  dogma, 
that,  in  order  to  be  a  deed,  the  materials  on  which  its  contents 
are  written  musk  be  parchment  or  paper,  and  the  reason  given 
places  the  rule  upon  the  ground  of  policy,  that  writing  upon 
such  materials  is  Itss  likely  to  be  altered,  vitiated,  or  corrupted  ; 
though  it  is  not  entirely  obvious,  why  a  deed  written  upon 
cloth  of  a  suitable  texture  and  substance,  or  the  skins  of  ani- 
mals properly  prepared,  though  not  manufactured  into  parch- 
ment, if  susceptible  of  showing  what  is  written  upon  them, 
might  not  be  of  equal  validity  with  instruments  written  on 

1  Co.  Lit.  171  b;  Wms.  Beal Prop.  123 ;  Shep.  Touch.  50;  I  Wood,  Cony.  129; 
Van  Santwood  v.  Sandfbrd,  12  Johns.  198 ;  Hammond  v.  Alexander,  1  Bibb,  333; 
Tajlor  V.  Biorton,  5  Dana,  865.    See  Hntchinsv.  Byrnes,  9  Gray,  367. 

*  Co.  lit.  85  b;  1  Wood,  Cony*  126 ;  Shep.  Touch.  54. 
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paper  or  proper  parchment.  Bat  the  rule  seems  to  be  otihe^ 
wise.^  *  The  law,  fortunately,  is  fSeir  from  being  strict  in  re- 
quiring any  great  accuracy  or  precision  in  respect  to  what  i& 
written,  so  fltr  as  the  rules  of  grammar  or  orthography  are  coin 
cemed,  or  as  to  the  chirography  or  evenness  of  the  page,  or  the 
straightness  of  the  lines.  False  Latin,  though  it  be  very  bad, 
will  not  avoid  a  deed.* 

7.  The  writing  upon  the  deed  must  all  be  completed  before 

the  same  is  consunmiated  by  delivery ;  what  is  added 

[*555]  afterwards  *being  of  no  avail,'  though  there  are  some 

authorities  which  sustain  the  doctrine,  that  blanks  ex-* 

isting  at  the  time  of  the  delivery  of  a  bond  under  seal,  may  be 

filled  by  an  agent,  afterwards.^ 

Nor  is  it  easy  to  reconcile  the  caaes,  some  of  which  may  bo 
found  cited  below.  l%ough  it  would  seem  to  turn  in  some,  if 
not  all  of  them,  upon  whether  the  blanks  were  fill^  before  or 
after  the  delivery  of  the  deed.  Thus,  where  a  wife  signed  and 
sealed  a  blank  deed  and  handed  it  to  her  husband  to  fill  in  the 
name  of  the  grantee,  the  description  and  the  release  of  her 
dower,  which  he  did,  and  then  executed  it,  and  informed  her  and 
she  assented,  but  the  deed  was  not  present  and  had  been  de- 
livered, it  was  held  'not  to  be  her  deed,  though  it  would  have 
been  efiectual  if  she  had  delivered  it  after  it  had  been  filled  up.* 
And  the  same  court,  in  another  case,  held  that  where  a  deed 

*  Note. — Chancellor  Kent  cites  from  tbe  October  No.  1640  of  the  North 
American  Beview,  the  notice  of  a  deed  having  been  recently  diflcovered  hj 
the  Bide  of  a  mummy,  in  a  tomb  in  Upper  Egypt,  written  upon  papyros,  106 
years  b.  c,  in  the  Greek  language,  sealed  by  the  grantur,  and  certified  to 
hare  been  reeorded^  conveying  land  in  Thebes,  Egypt,  and  adds,  **  it  is  one 
of  the  most  curious,  instructive,  and  interesting  legal  documents  that  has  been 
rescued  from  the  ruins  of  remote  antiquity.**    4  Kent,  Com.  462. 


1  Co.  Lit  35  b;  1  Wood,  Conv.  126;  Shep.  Touch.  00,  54;  2  Bl.  Com.  197; 
Warren  v.  Lynch,  6  Johns.  246. 

>  Shrewsbury's  case,  9  Bep.  48 ;  Shep.  Touch.  55 ;  1  Wood,  Conv.  125 ;  PeridBS» 
4123. 

*  1  Wood,  Conv.  125;  Sbep.  Touch.  541 ;  Duncan  v.  Hodges,  4  M'Cord,  139; 
Permtoier  v.  M'Daniel,  1  Hill  (8.  C),  267.  See  American  cases  collected  in  tfia 
note  to  6  M.  &  W.  216,  Am.  ed. ;  Bums  o.  Lynde.  V  Allen,  305,  fully  snstams  the 
text,  aad  is  opposed  to  Texira  v,  Bvans. 

*  Texira  o.  Evans,  cited  I  Anstr.  228. 

*  Bums  V,  Lynde,  6  Allen,  305. 
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was  executed  by  husband  aud  wife  with  a  blank  left  for  the 
grantee's  name,  and  the  covenants  which  it  contained  were 
qualified,  but  she,  by  parol,  expressly  authorized  him  to  insert 
the  name  and  strike  out  the  qualification  of  the  covenant,  and 
he  did  so  before  he  delivered  it,  which  was  known  to  the  gran- 
tee, but  not  to  her,  this  avoided  the  deed  as  to  her.    The 
alteration  and  filling  of  the  blank,'  to  be  efiectual,  must  have 
been  done  by  some  one  acting  under  a  power  of  attorney  under 
seal,  or  by  a  delivery  by  her  after  these  changes  had  been 
made.^    Accordingly,  where  one  signed,  sealed,  and  acknowl- 
edged a  blank  deed,  and  afterwards  inserted  the  grantee's 
name,  and  a  description  of  the  premises  intended  to  be  granted, 
and  then  delivered  it,  it  was  held  to  bind  him  as  a  valid  deed.' 
The  case  of  Texira,  cited  below,  was  that  of  a  bond  which  the 
maker  signed,  leaving  the  sum  blank,  and  handed  it  to  an 
agent  to  take  to  the  obligee  and  fill  up  with  the  sum  he  shoidd 
be  willing  to  loan.    This  was  done,  and  the  bond  held  good. 
The  court  in  Iowa  examine  this  case  carefully,  and  hold  that  a 
sealed  instrument  executed  and  delivered  with  blanks  in  the 
material  parts,  would  be  void,  though  afterwards  filled  up. 
But  if  filled  up  before  delivery,  it  would^  be  good.^    In  a  case 
in  New  York,  a  mortgage  with  the  mortgagee's  name  in  blank, 
was  held  void  even  in  a  bona  fide  holder's  hands.    But  two  of 
the  judges  thought  it  might  have  been  filled  by  parol  authority 
of  the  maker,  and  have  been  valid  .^    In  one  case  in  the  Ex- 
chequer, it  was  held  that  a  deed  of  stock,  under  seal,  with  the 
name  of  the  purchaser  in  blank,  was  void,  the  names  having 
been  inserted  after  delivery,  denying  Texira  v.  Evans  to  be 
law.^     Some  of  the  cases  have  turned  upon  the  point  whether 
a   parol  authority  by  the  grantor  in  a  deed,  to  one  to  fill 
material  blanks  would  be  sufficient  to  bind  him,  though,  prob- 
ably,  if  this  were  done  before  it  was  delivered,  any  knowledge 

1  Basford  v,  Peanon,  9  Alleii,  SS8 ;  Drary  v.  Foster,  2  Wall  U.  S.  24 ;  ofite, 
vol.  1,  fx  •901. 

*  CoooTer  v.  Porter,  14  Ohio,  450. 

•  Simint  9.  Henrjr,  19  Iowa,  890-296.    Bee  also  People  v.  Oigan,  27  UL  29; 
Oflbert  V.  AnthoDj,  1  Teig.  69 ;  WjDne  o.  Qovemor,  lb.  149. 

*  Ch&aocey  v,  Arnold,  24  N.  Y.  SSO. 

•  Hibblewhite  v.  M'Morine,  6  M.  &  W.  200 ;  Com.  Dig.  Fait,  A.  I,  reaffirmed 
by  Fftrke,  B.  in  DaTidson  v.  Cooper,  11  M.  &  W.  794 ;  Peik.  §  118 ;  Touch.  54. 
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or  presumed  assent  on  the  part  of  the  grantor  might  give  effect 
to  such  act  of  the  attorney.  The  language  of  the  court  in 
Drurj  V.  Foster,  cited  above,  seems  to  favor  the  notion  that  if 
one  hand  a  deed,  duly  executed,  with  parol  authority  to  fill 
blanks,  and  this  is  done,  he  is  estopped  to  deny  its  validity. 
Nelson,  J.,  says :  '^  The  better  opinion  at  this  day  is,  that  the 
power  is  sufficient."  And  the  court  in  Maine  say :  ^'  It  seems 
to  be  now  settled  that  where  a  party  executes  a  deed  or  bond, 
and  delivers  the  same  to  another  in  an  imperfect  state,  and  gives 
authority  to  that  person  to  fill  up  the  blanks,  and  thus  perfect 
the  instrument,  and  he  does  so,  its  validity  cannot  be  contro- 
verted. This  authority  may  be  by  parol ;  it  may  be  impUed 
from  the  facts  proved,  when  those  facts,  fairly  considered,  justify 
the  inference.^  Without  attempting  further  to  reconcile  the 
numerous  cases  which  seem  to  conflict  with  each  other,  and 
not  wishing  to  occupy  unnecessary  space  by  citation  of  cases  in 
detail,  reference  is  made  to  the  collections  of  these  below.^ 

8.  This  rule  leads  to  the  inquiry  how  far  alterations,  era- 
sures, or  interlineations  in  the  writing  of  a  deed,  affects  its  val- 
idity. To  give  the  instrument  the  effect  designed  by  such  al- 
terations, this  must*  be  made  before  the  delivery  of  the  deed.' 
If  made  afterwards,  it  either  avoids  the  instrument  altogether, 
or  is  treated  as  of  no  effect.  If  the  contract  thereby  evidenced, 
is  an  executory  one,  any  material  alteration  made  by  the  hold- 
er or  a  stranger  will  avoid  it,  unless  done  by  consent  of  the 
maker,  or  without  the  knowledge  and  assent  of  the  holder.^ 
If  the  alterations  be  in  an  unimportant  matter,  and  made  by  a 
stranger,  it  will  not  affect  the  instrument.^  Thus,  where  the 
lessee,  after  the  lessor's  death,  altered  the  words  ''  E.  Street" 
to  "  W.  Street,"  it  was  held  not  to  be  a  material  alteration,  be- 
cause other  parts  of  the  lease  showed  that  the  original  should 
have  been  W.  Street.^  And  a  like  doctrine  was  applied  to  the 
interlineation  of  an  important^  clause  in  one  part  of  a  deed, 

1  Inhabitants,  &c.  v,  Hantress,  53  Me.  90.    See  also  Wiley  v.  Moor,  17  S.  4 
B.  438 ;  McDonald  v.  Eggleaton,  26  Verm.  161,  162. 
>  1  TJ.  S.  Dig.  433,  pi.  10 ;  6  M.  &  W.,  Am.  ed.  216,  note. 

*  1  Wood,  Cony.  126 ;  Shep.  Touch.  69. 

*  Shep.  Touch.  Prest,  ed.  69 ;  Com.  Dig.  Fait,  F.  I. 
B  Shep.  Tonch.  69 ;  Com.  Dig.  Fait,  F.  1. 

*  Jordan  v.  Steyens,  51  Me.  78. 
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from  the  circumstance  that  the  same  clause  was  found  in  an- 
other part  of  the  deed.^ 

9.  In  these  cases,  therefore,  it  becomes  exceedingly  impor- 
tant to  settle,  as  a  rule  of  law,  upon  which  party  lies  the  bur- 
den of  proof  to  determine  the  character  of  such  alterations. 
If  the  law  presumes  them  to  have  been  made  before  the  deliv- 
ery of  the  instrument,  then  any  apparent  erasure,  interlinea- 
tion, or  alteration,  does  not  affect  its  validity,  unless  affirma- 
ti?ely  shown  to  have  been  made  after  the  delivery.  Otherwise 
it  would  be  void,  unless  the  contrary  were'  established.  The 
rules  given  by  the  books  and  laid  down  by  different  courts,  are 
singularly  diverse  and  unsatisfactory.  Thus,  in  Wood's  Con- 
Teyancing,  Preston's  edition  of  the  Touchstone,  and  Perkins,  it 
is  treated  as  ^^  greatly  suspicious,"  if  the  erasure  or  alteration 
be  material,  if  it  is  not  proved  to  have  been  made  be- 
fore delivery.*  Coke  *says :  "  Of  ancient  time,  if  the  [*566] 
deed  appeared  to  be  rased  or  interlined  in  places  mate- 
rial, the  judges  adjudged,  upon  their  view^  the  deed  to  be  void. 
But  of  later  times,  the  judges  have  left  that  to  the  jurors  to 
try  whether  the  rasing  or  interlining  were  before  the  deliv- 
ery." •  While  the  court  in  Keble  say,  an  interlineation  with- 
out anything  appearing  against  it,  will  be  presumed  to  be  at  the 
time  of  the  making  the  deed  and  not  after.^  But  in  Penn- 
sylvania, the  court  in  one  case,  in  the  language  of  McKean, 
G.  J.,  say  :  '^  An  interlineation,  if  made  after  the  execution  of 
a  deed,  will  avoid  it,  though  in  an  immaterial  part,  nor  is  it  to 
be  presumed  to  have  been  made  before,  —  the  presumption  is 
the  contrary  unless  proved."  * 

10.  This  subject  is  discussed  by  Mr.  Greenleaf  in  his  work 
on  Evidence,  and  numerous  cases  are  cited.  The  cases  are 
also  collected  in  the  American  edition  of  Smith's  Leading 
Cases,  cited  below,  to  which  the  reader  is  referred.®  The  mod- 
ern doctrine,  however,  seems  to  be,  that  it  would  not  be  com- 
petent for  the  court,  upon  mere  inspection  of  an  instrument, 

^  Goidon  V.  Sizer,  39  Miss.  818. 

*  1  Wood,  Conr.  126;  Perkins,  Sh  125,  128;  Shep.  Touch.  55. 

*  Co.  Lit  225  b ;  Shep.  Touch.  69. 

*  Trow«l  p.  Castle,  1  Keble,  22. 

*  Morris  V,  Yanderen,  1  Dall  67. 

*  1  Oreenl,  Et.  ^  564;  1  Smithy  Lead.  Cm.,  5th  Am.  ed.  961,  d  uq. 

[677] 


222  LAW  OF  BEAL  PBOPEBTT.  [BOOK  m. 

to  declare  it  void  by  reason  of  alterations  or  erasures  apparent 
upon  its  face,  nor  for  the  jurj  to  do  so  bj  mere  inspection,  and 
detecting  that  such  alterations  have  been  made,  but  that  is  a 
matter  of  evidence  in  which  the  presumptions  are  against  the 
party  holding  and  offering  the  instrument  in  evidence,  and  he 
is  to  be  called  on  to  explain  them,  as  being  exceedingly  suspi- 
cious, especially  if  the  alterations  are  found  to  be  favorable  to 
him,  on  inspection  of  the  whole  instrument.  Though  even  in  this 
respect,  the  rule  is  not  uniform,  that  of  the  United  States  court 
seeming  to  be  more  stringent  than  that  of  many  of  the  States. 
Thus,  in  United  States  v.  Linn,  the  court  remark :  ^^  But  it  is 
said,  the  law  imposes  upon  the  party  who  claims  under  the  in- 
strument the  burden  of  explaining  the  alteration.  This  is  the 
rule,  undoubtedly,  where  the  alteration  appears  on  the  fiEbce  of 

the  instrument  as  an  erasure,  interlineation,  and  the 
[*557]  like.    In  such  case,  the  party  ^having  the  possession  of 

the  instrument,  and  claiming  under  it,  ought  to  be 
called  upon  to  explain  it.  It  is  presumed  to  have  been  done 
while  in  his  possession."  ^  But  in  Massachusetts  the  court  say : 
"  There  is  no  such  legal  presumption  (that  the  alterations 
were  made  before  delivery).  The  burden  is  on  the  party  of- 
fering the  instrument  to  prove  the  genuineness  of  the  instra- 
ment,  and  that  the  alterations  apparent  on  the  same  were  hon- 
estly and  properly  made.  To  what  extent  he  shall  be  required 
to  introduce  evidence  will  depend  upon  the  peculiar  circum- 
stances of  each  case.  There  is  no  presumption  of  law,  either 
that  the  alterations  and  interlineations  apparent  on  the  face  of 
the  deed  were  made  prior  to  the  execution  of  the  instrument, 
or  that  they  were  made  subsequently.  That  question  is  to  be 
settled  by  the  jury  upon  all  the  evidence  in  the  case."  '    The 

1  United  States  v,  Linn,  1  How.  104;  Galland  9.  Jackman,  96  CaL  S5,  aoc'dt 
>  Ely  V,  Ely,  6  Gray,  439,  441.  See  Hills  v.  Barnes,  11  N.  H.  395,  nUber  fever- 
ing the  rale  of  the  United  States  Ck>art.  Knight  v,  Clements,  S  A.  &  B.  >1S| 
fayors  the  rule  in  Massachusetts.  See  also  Clifford  v.  Parker,  2  Mann.  &  Q.  909, 
which  seems  to  incline  to  that  of  the  United  States  Court.  Wilde  v.  Armsbj,  6 
Cash.  314,  SIS;  Wickes  v.  Caale,  5  H.  &  J.  36 ;  Mattiiews  v,  Coalter,  9  Ma  70S; 
Beaman  v.  Rnssell,  20  Verm.  205,  go  to  sustain  the  rule  in  Massachosetts.  Jack- 
son V.  Osborn,  2  Wend.  555 ;  Herrick  v.  Maltn,  22  Wend.  3S8 ;  Waring  p.  Smjth, 
2  Barh.  Ch.  133.  See  generally  1  Smith,  Lead.  Cas.,  5th  Am.  ed.  962,  963; 
Norwood  V.  Fairsernce,  Quincy,  139}  Carpenter  v.  FairBernoe»  lb.  239;  Dow. 
Jewell,  18  N.  H.  356,  reaffirming  Hills  9.  Barnes. 
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role  as  givea  by  the  court  of  Missouri  is  perhaps  as  feasible  as 
any :  ^^As  a  general  rule,  if  any  presumption  at  all  is  indulged, 
the  law  will  presume  that  the  alteration  was  made  before  or  at 
least  contemporaneous  with  the  signing  of  the  writing,  unless 
peculiar  circumstances  of  suspicion  are  patent  upon  its  face. 
And  even  then,  the  whole  question  is  one  for  the  jury  to  settle 
upon  the  facts,  when  and  where  and  with  what  intent  the  al- 
teration was  made.^ 

11.  All  writers  agree  that  the  only  safe  way  in  making  such 
erasures  or  alterations,  is  by  noting  them  in  some  way  upon  the 
instrument  itself,  to  show  they  were  made  before  its  delivery. 
The  e£fect  of  such  erasure  or  alteration  is  mainly  important  in 
respect  to  deeds  which  form  the  basis  of  an  action,  in  which  the 
auUienticity  of  the  instrument  is  necessary  as  a  part  of  the  le- 
gal proof,  as  where  the  grantee  of  land,  with  covenants,  seeks 
to  recover  upon  the  covenants  in  his  deed.^ 

12.  But  where,  by  the  making  and  delivery  of  the  deed,  the 
title  passes,  being,  in  effect,  an  act  of  conveyance,  no  subsequent 
alterations  in  the  deed,  or  even  its  cancellation  or  destruction, 
will,  of  itself,  defeat  or  divest  the  title  which  has  once  passed.^ 
And  it  is  said  that  if  a  deed  were  lost,  equity  might  compel  the 
grantor  to  give  a  new  one.^  And  if  a  deed  of  an  incorporeal 
hereditament  be  lost,  the  grantor  may  supply  the  proof  by  parol 
evidence.  But  where  one  holding  a  deed  of  a  ground-rent, 
fraudulently  altered  or  destroyed  it,  it  was  held  that  his  claim 
and  title  were  gone.    He  could  not  take  advantage  of  his  own 

^  McOonnick  v.  Fitzmorru,  39  Mo.  34. 

*  Arraon  v.  Hunutead,  S  Penn.  St  191 ;  1  Smith,  Lead.  Cas.,  5th  Am.  ed.  960; 
IHTidaoD  V.  Cooper,  11  11  &  W.  800. 

*  Arrison  v.  Harmatead,  9  Penn.  St  191 ;  Miller  v.  GiUeland,  19  Penn.  St  119, 
par  Gibmm,  J. ;  Davidaoo  v.  Cooper,  1 1  M.  ft  W.  SOO ;  Shep.  Tonch.,  Prest  ed.  69 ; 
Ijaech  V.  Leech,  3  Bep.  in  Chanc.  100 ;  Co.  Lit  285  b,  note,  136 ;  Com.  Dig.,  Daj'a 
«L  Fait,  F.  8,  note ;  Hatch  p. 'Hatch,  9  MaH.  367 ;  Jackaon  v,  Chaie,  9  Johns.  64 ; 
Bolton  V.  Carliale,  3  H.  BL  263,  264 ;  Dana  v,  Kewhall,  13  Maai.  498 ;  Nicholson  v. 
Halaej,  1  Johns.  Ch.  417 ;  Smith  v.  McGowan,  3  Barb.  404 ;  Raynor  v,  Wilson,  6 
Hill,  469 ;  Schntt  v.  Large,  6  Barb.  373 ;  Roe  v.  York,  6  East,  86 ;  Miller  v.  Man- 
waring,  Cro.  Car.  399 ;  Lewis  v.  Payn,  8  Cow.  71 ;  Fletcher  v.  Mansnr,  5  Ind.  267, 
whara  grantee's  Christian  name  was  blank,  and  after  the  deed  was  delivered  to  him 
be  inaertad  the  name  of  his  wife,  it  was  held  to  be  a  void  act,  and  to  convey  no  titlo 
to  bar.  Vid.  5  Harls.  ft  N.  94,  Am.  ed.  note;  Chessman  v.  Whittemore,  23 
S31 ;  Bifener  v.  Bowman,  53  Penn.  St  318 ;  1  Greenl.  £t.  §  568. 

«  King  V.  Gilson,  32  BL  354. 
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wrong  by  introducing  secondary  evidence  of  the  deed,  and,  with- 
out his  deed,  there  would  be  no  presumption  of  tenure  implying 
anything  like  a  feudal  liability  for  rent  service.^  In  one  case, 
where  a  deed  had  been  lost  before  being  recorded,  the  court 
enjoined  the  heirs  of  the  grantor,  he  being  dead,  from  convey* 
ing  the  estate,  and  passed  a  decree  vesting  the  title  of  the  estate 

in  the  purchaser.^ 
[*558]      *13.  The  next  requisite,  in  the  order  of  Lord  Coke, 

for  a  good  deed,  is  a  party  competent  to  execute  it, 
and  thereby  make  a  grant.  There  are  but  few  persons  who 
may  not  make  a  deed,  which,  either  absolutely  or  qualifiedlj, 
binds  them.  Many  deeds  which,  by  the  early  law,  would  have 
been  deemed  void  for  want  of  capacity  in  the  ma^er,  are  now 
held  to  be  voidable  only,  the  tendency  in  modern  decisions  be- 
ing to  regard  a  deed,  if  not  absolutely  binding,  vaidaUe  rather 
than  void.  Among  those  who  formerly  were  held  incapable  of 
making  a  deed,  were  infants,  aliens,  married  women,  and  pei^ 
sons  of  non-sane  memory,  though,  by  an  absurd  rule  of  law,  no 
man  was  admitted  to  stultify  himself,  and  it  was  left  for  the 
heirs  only  of  an  insane  man  to  avoid  his  deed.^ 

14.  It  may  be  laid  down  now  as  a  general  rule,  that  the  deed 
of  Si  feme  covert^  unless  joined  by  her  husband,  or  unless  autho^ 
ized  by  statute  in  respect  to  her  sole  property,  is  void.*  And 
for  that  reason,  if,  after  becoming  discovert,  she  again  deliver 
a  deed  which  she  had  delivered  during  coverture,  it  takes  effect 
only  from  such  second  delivery.^ 

15.  So  a  deed  made  by  a  person  of  noursane  mind,  who  has, 
for  that  cause,  been  placed  under  guardianship,  will  be  void,^ 

.  1  Wallace  v,  Harmstad,  44  Penn.  492,  503. 

3  Shaumberg  v.  Wright,  39  Mo.  125. 

«  1  Wood,  Cony.  126,  13S ;  Shep.  Tonch.  56 ;  Den  v.  Clark,  2  Ired.  23,  which 
fltateB,  that  the  doctrine  that  a  party  may  not  stnl^fj  himself  is  wholly  exploded. 
The  law  is  the  same  in  Tennessee.  See  Doe  v.  Dignowitty,  4  S.  &  M.  57 ;  Dicken 
V,  Johnson,  7  Ga.  4S4,  for  the  degree  of  insanity  which  will  avoid  a  deed. 

*  Shep.  Tonch.,  Prest  ed.  66  and  note ;  Zonch  v.  Parsons,  3  Barr.  1805 ;  Peikins, 
4  154;  2  Bl.  Com.  291,  292;  Lefevre  v.  Mordock,  Wright  (Ohio),  205;  Coooord 
Bank  v.  Bellis,  10  Cash.  277 ;  Lowell  v.  Daniels,  2  Gray,  161 ;  Perrine  v.  Perrine, 
3  Stockt.  144  (for  the  States  where  this  rale  is  modified,  see  ante,  toI.  1,  *279): 
Cope  V.  Meeks,  3  Head,  388 ;  Dow  v.  Jewell,  18  N.  H.  355 ;  Baxter  v.  Bodkin,  25 
Ind.  172 ;  Davis  v.  Andrews,  30  Verm.  681. 

*  Goodright  V,  Straphan,  Cowp.  201. 

>  Wait  V.  Maxwell,  5  Pick.  217.    See  Pearl  v,  M'DoweU,  3  J.  J.  lianh.  658. 
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and  the  same  is  true  of  the  deed  of  a  person  under  guardianship 
for  incapacity  to  manage  his  affairs,  though  not  in  fact  insane, 
even  though  done  with  the  approbation  of  his  guardian.^    But 
the  deed  of  an  idiot,  or  insane  person  not  under  guardian- 
ship, passes  a  seisin,  and  is  only  regarded  as  voidable  and  not 
Yoid.^    And  the  acts  and  grants  of  infants  and  limatics  are  i^e- 
garded  so  far  analogous  to  each  other,  as  to  be  governed  by  the 
same  rules,  and  their  deeds  may  be  avoided  as  well  against  the 
grantees  of  their  grantees  as  the  grantees  themselves.^    It  is 
often  very  difficult  to  define  what  degree  of  capacity  in  a  grantor 
.  is  sufficient  to  enable  him  to  give  a  valid  and  effectual  deed. 
The  subject  is  treated  of  in  Dennett  v.  Dennett,  where  the  court 
say:  "The  question,  then,  in  all  cases  where  incapacity  to 
contract  from  defect  of  mind  is  alleged,  is  not  whether  a  per- 
son's mind  is  impaired,  nor  if  he  is  afflicted  by  any  form  of  in- 
sanity, but  whether  the  powers  of  his  mind  have  been  so  far 
afiected  by  his  disease,  as  to  render  him  incapable  of  transacting 
business  like  that  in  question."    "  Weakness  of  understanding 
is  not,  of  itself,  any  objection  to  the  validity  of  a  contract,  if  the 
capacity  remains  to  see  things  in  their  true  relations,  and  to 
form  correct  conclusions."    "  When  it  appears  that  a  grantor 
had  not  strength  of  mind  and  reason  to  understand  the  nature 
and  consequences  of  his  act  in  making  a  deed,  it  may  be  avoided 
on  the  ground  of  insanity."^ 

*16.  So,  as  the  law  seems  to  have  been  settled,  since     [559]^ 
the  case  of  Zouch  v.  Parsons,  the  deed  of  an  infant, 
ordinarily,  is  not  void,  but  merely  voidable,*^  although  Mr. 
Preston,  in  the  Timchstonej  insists  that  the  decision  of  that  case 

1  Griswold  v.  Butler,  3  Conn.  231. 

>  2  BL  Com.  291 ;  Wait  v.  Maxwell,  5  Pick.  217 ;  Allia  v.  Billings,  6  Met.  415>; 
Arnold  v.  Richmond  Iron  Works,  1  Grraj,  434 ;  Ingraham  v.  Baldwin,  5  Seld.  45 ; 
Breckenridge  p.  Ormsbjr,  1  J.  J.  Marsh.  245. 

'  Horey  v.  Hobson,  53  Me.  451,  456 ;  Thompson  i;.  Leach,  3  Mod.  310;  Mjers 
V.  Sanders,  7  Dana,  524 ;  Miles  o.  Liogerman,  24  Ind.  387. 

*  Dennett  v.  Dennett,  44  N.  H.  538 ;  Doe  v.  Prettyman,  1  Hoast.  339. 

*  Zouch  V.  Panons,  3  Bnrr.  1794,  1805;  Perkins,  ^54;  2  Blackst.  Comm.  291, 
292 ;  Phillips  v.  Gieen,  3  A.  K  Marsh.  1 1,  holding  the  deed  of  an  infant  feme  covert 
voidable;  Tucker  v.  Moreland,  10  Pet.  58;  Whitney  v,  Dutch,  14  Mass.  457,  462^; 
Soof  9.  Stafford,  7  Cow.  180;  Kendall  v.  Lawrence,  22  Pick.  540;  Boston  Bank  v, 
Chamberlin,  1 5  Mass.  220 ;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  245 ;  Bool  v. 
Mix,  17  Wend.  119;  nor  can  he  avoid  it  till  he  is  of  age ;  qwere^  how  far  silence  may 
be  conatroed  to  be  a  ratification  of  such  a  deed  ?    See  Dearborn  v.  Eastman,  4  N.  H. 
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has  not  been  generally  followed,  and  the  statement,  in  his  note 
to  the  work,  is,  "  deeds  executed  by  infants  are  sometimes  void 
and  sometimes  Toidable."  ^    The  American  cases,  as  a  general 
thing,  sustain  the  doctrine  of  the  case  of  Zouch  v.  Parsons,  aad 
it  is  held,  in  several  cases  at  least,  that  an  infant,  in  order  to 
avoid  his  deed,  must  do  so  within  a  reasonable  time  after  coming 
of  age."  ^     But  deeds,  both  of  infants  and  non  compotes  mmtei^ 
may  be  ratified  and  established  after  coming  of  age  or  being 
restored  to  reason,  as  the  case  may  be.    But  the  cases  are  not 
agreed  as  to  what  will,  in  any  given  case,  amount  to  such  a 
ratification.    Their  right  of  avoiding  their  deeds  stands  upon 
different  ground  from  deeds  obtained  by  fraud.    In  such  cases, 
if  the  grantee  in  a  fraudulent  deed  convey  to  an  innocent  pur- 
chaser, he  holds  by  a  good  title,  whereas  if  they  avoid  their 
deeds,  it  defeats  the  title  even  in  a  third  person's  hands.    An 
insane  person  or  infant  need  not  restore  the  consideration  before 
suing  to  recover  back  lands  conveyed  by  him.^    But  an  infant 
cannot  avoid  a  deed  made  by  him,  while  he  remains  an  in&nt, 
nor  can  any  one  but  himself  or  his  heirs  call  the  deed  in  ques- 
tion, and  a  second  deed,  made  during  his  minority,  is  no  dis- 
aflkmance  of  the  first.^    What  shall  be  deemed  to.be  a  ratifica- 
tion of  a  deed,  after  the  grantor's  disability  is  removed,  is  far 
from  being  a  settled  question.     Courts  have  differed  irrecon- 
cilably in  this  matter.     Thus,  it  was  held  to  be  a  ratification 
that  the  tenant  was  suffered  to  occupy,  cultivate,  and  enjoy  the 
estate  for  six  years.^    In  another,  doing  this  for  nine  years  was 
held  sufficient.^   In  another  case,  an  acquiescence  for  four  years, 
during  which  large  improvements  were  made  upon  the  premises, 
without  objection,  was  held  to  be  a  ratification  .^    On  the  other 
hand,  it  was  held,  in  the  following  cases,  that  mere  silent  acqui- 

441 ;  Doe  V.  Abemathj,  7  Blackf.  442 ;  Kline  «.  Beebe,  6  Coim.  494 ;  Whealon  «• 
East,  5  Yerg.  41. 

1  Shep.  Toach.,  Prest.  ed.  7,  56  mid  notea ;  Feiiuns,  §  18 ;  Co.  Lit.  380  b. 

'  2  Kent,  Com.  236 ;  Wallace  o.  Lewis,  4  Ebiring.  75.  See  Babcock  o.  Bomnaiir 
S  Ind.  110;  Richardson  v,  Boright,  9  Verm.  368. 

*  Hovey  v.  Hobson,  53  Me.  453,  457 ;  Gibson  v.  Soper,  6  Graj,  279 ;  Creai^er 
o.  Welch,  15  Ohio,  156. 

*  Emmons  r.  Murray,  16  N.  H.  385. 

*  Emmons  v.  Murray,  mip. ;  Bobbins  v.  Eaton,  10  N.  H.  561. 

*  Jackson  v.  Carpenter,  11  Johns.  539. 

7  Wallace  v.  Lewis,  4  Haning.  75.    See  also  Wheaton  v.  East,  5  Teig.  41. 
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esceDce  for  any  length  of  time  short  of  the  period  of  limitation 
woald  not  ratify  such  a  deed.^  Though  a  deed  made  under  the 
direct  influence  of  an  insane  delusion  would  be  invalid  as  a 
disposition  of  property,  if,  after  becoming  sane,  the  grantor  were 
to  accept  the  consideration  for  which  he  had  made  such  deed, 
and  this  is  done  intelligently,  it  would  be  a  ratification  of  the 
same.'  One  mode  of  disaffirming  and  avoiding  a  deed,  after 
the  disability  of  the  grantor  is  removed,  is  by  giving  a  new  deed, 
and,  if  the  same  be  recorded,  no  parol  ratification  of  the  first 
deed,  subsequently  made,  can  avail  to  give  it  precedence  of  the 
second  deed.'  In  some  of  the  States,  the  deed  of  a  married 
woman,  if  an  infant,  is  void,  although  she  join  with  her  husband 
in  executing  it>  In  others  it  is  voidable.^  And  she  may  avoid 
it  even  against  the  grantee  of  the  grantee  named  in  her  deed.^ 
She  may  disaffirm  her  grant  even  while  yet  an  infant,  and 
though  her  husband  refuses  to  join  in  such  disaffirmance.  But 
her  lying  by,  after  coming  of  age,  for  ten  years,  she  being  still 
covert,  was  held  not  to  be  an  affirmance  of  her  deed,  there 
having  been  no  considerable  improvements  made  upon  the  land 
in  the  mean  time.^ 

17.  The  subject  of  the  power  of  married  women  to  make 
deeds  deserves  a  more  special  notice.  As  already  stated,  the 
deed  of  a  feme  covert  was,  by  the  common  law,  void.  For- 
merly, in  England,  she  could  only  convey  her  lands  by  levying 
a  fine,  as  it  was  called.  But,  by  the  statute  3  and  4  Wm.  lY. 
ch.  74,  she  may  now  join  with  her  husband  in  making  a  deed 
of  her  estate,  she  having  acknowledged  it  to  be  her  free  act, 
after  a  privy  examination  before  the  proper  officers.^  In  this 
country,  wherever  the  common  law  prevails,  a  separate  deed  by 
a  femt  covert  is  void,  unless  the  same  be  authorized  by  some 

^  Horej  o.  HobsoD,  sup,  455;  CraiiDger  v.  WtXch,  15  Ohio,  156. 

*  Bond  0.  Bond,  7  Allen,  1. 

*  BUck  V.  Hills,  36  III.  379 ;  Bond  v.  Bond,  7  Allen,  1 ;  Jackson  v.  Bnrchin,  14 
Johns.  124 ;  Tucker  v.  Morelaiid»  10  Peters,  75 ;  Jackson  v.  Carpentor,  1 1  Johns.  541 . 

*  Chandler  v.  McKinnej,  6  Mich.  217 ;  Adams  v.  Boss,  1  Yioom,  513 ;  Schrader 
p.  Decker,  9  Penn.  St  14;  Cason  v.  Hnbbard,  8S  Miss.  35.  See  post  230,  as  to 
what  is  infimcy  in  some  States. 

*  Gt«enwood  v.  Coleman,  34  Ala.  155. 

*  Miles  r.  Lingerman,  24  Ind.  387 ;  Markham  v.  Merrett,  7  How.  (Miss.)  437. 
f  mica  9.  Linii^eroiMi,  mtp, 

*  Wflos.  Beal  Prop.  188, 189. 
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statute  giving  the  power.^    In  Maine,  a  wife  may  convey  her 
land  as  if  she  were  unmarried,  by  virtue  of  a  statute.    The 
same  is  the  law  in  Minnesota.    And  in  England,  it  seems, 
in  equity,  a  married  woman  has  full  power  of  alienation  of  her 
estate  if  held  to  her  sole  and  separate  use,  free  from  control  of 
her  husband.^    But  where  the  husband  made  a  deed  of  land 
in  right  of  his  wife,  which  belonged  to  her,  which  was  signed 
by  her,  and  both  acknowledged  it,  it  was  held  not  to  con- 
vey her  right.     So,  if  they  both  join  in  conveying  his  right 
in  an  estate,  it  would  not  carry  her  separate  estate  in  the 
premises,  even  though  it  contain  covenants  of  title,  since 
she  is  not  bound  by  these,  and  is  not  estopped  by  them.' 
Neither  fines  nor  recoveries  as  a  mode  of  conveying  the  in- 
terests of  married  women  in  real  estate,  were  ever  in  use 
in  this  country.*    The  tendency  of  modern  legislation  in  the 
States  has  been  to  clothe   married   women   with  a  power, 
more  or  less  qualified,  to  convey  their  separate  estates  as  if 
they  were  sole.    But  unless  executed  according  to  the  forms 
prescribed  by  statute,  the  conveyance  is  void.'     From  an 
early  period  of  her  colonial  history,  it  has  been  customary 

in  Massachusetts,  for  married  women  to  convey  their 
[*560]  lands,  or  release  *their  interests  in  their  husband^s 

lands,  by  joining  with  them  in  the  execution  of 
a  deed  in  the  common  and  usual  form.  Nor  has  it  been 
deemed  necessary  for  the  wife  to  be  examined,  separate  and 
apart  from  her  husband,  when  acknowledging  the  deed,  in  order 
to  give  it  validity.  This  custom  is  expressly  recognized  and 
authorized  by  a  provincial  act  of  the  legislature,  and  is  incor- 
porated into,  and  as  a  part  of,  the  general  statutes.*    Whether, 

1  Lefevre  v.  Mnrdock,  Wright,  Ohio,  SOS ;  Harris  v.  Barton,  4  Harring.  06 ; 
Allen  V.  Hooper,  50  Me.  S74 ;  Cope  v.  Meeks,  S  Head,  388. 

s  Brookings  v.  White,  49  Me,  482 ;  Minn.  Rot.  Stat.  ch.  86,  S  8 ;  Hull  o.  Wmtar> 
]ioaBe,  13  Am.  L.  Reg.  759.  760,  and  note. 

>  Griffin  v,  Sheffield,  38  Miss.  393 ;  Agricnltnral  Bank  v.  Rioe,  4  How.  (XT.  S.) 

S25. 

«  Dnrant  v.  Ritchie,  4  Mason,  54 ;  Jackson  p.  Gilchrist,  15  Johns.  115;  AlbanT 

Piw  Ins.  Co.  V.  Bay,  4  ComsL  9  ;  Cope  ».  Meeks,  sii^. 

»  Morrison  i;.  Wilson,  13  Cal.  498;  Hephnm  v.  Dnhois,  12  Pet  375; 
V.  Chamhen*,  22  Mo.  36, 54. 

•  Opinion  of  Judge  Trowbridge,  14  Am.  Jar.  76 ;  ProT.  Laws,  303; 
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as  some  have  supposed,  the  custom  of  married  women  convey- 
ing  their  lands  bj  joining  with  their  husband  in  a  deed,  was 
borrowed  from  the  usage  above  referred  to  or  not,  it  has  be- 
eome  the  universal  mode  in  the  several  States  where  the  com- 
mon law  prevails,  for  the  conveyance  of  lands  in  which  the  wife 
is  interested.^    The  chief  differences  that  are  found  between 
the  systems  of  the  different  States,  consist  in  matters  of  form 
merely,  and  in  the  degree  of  stringency  exercised  in  requiring 
an  acknowledgment  of  the  deed  by  the  wife  after  a  privy  exam- 
ination answering  to  what  was  required  from  her  when  joining 
in  levying  a  fine  at  common  law.     In  the  matter,  too,  of  her 
relinquishing  her  right  of  dower  to  the  purchaser  of  her  hus- 
band's estate,  the  law  varies  somewhat.    In  New  Hampshire, 
Massachusetts,  and  Minnesota  she  may  do  this  by  a  separate 
deed,  executed  without  her  husband  being  joined.^ 

18.  It  would  extend  this  subject  disproportionately,  to  at- 
tempt to  give  in  detail  the  statute  provisions  and  decisions  of 
the  several  States  in  relation  to  it.     A  few  only  will 
be  mentioned  *by  way  of  illustration.     In  Massachu-  [*561] 
setts,  Maine,  Minnesota,  New  Hampshire,  and  Connec- 
ticut,' it  is  sufficient  that  the  wife  acknowledged  the  deed 
without  any  privy  or  separate  examination.     But  in  most  of 
the  States,  her  personal  examination,  separate  and  apart  from 
her  husband,  must  be  made  by  a  prescribed  officer,  in  order  to 
•his  certifying  her  acknowledgment.     In  Ohio,  not  only  must 
this  be  done,  but  it  must  appear  in  the  certificate  of  the  magis- 
trate, in  order  to  the  deed  being  valid.^    In  Kentucky  there 
must  be  this  examination,  and  the  deed  must,  moreover,  be  re- 
corded within  eight  months  in  order  to  be  effectual.^   In  North 
Carolina  and  Illinois,  without  this  examination  and  acknowl- 

Stat  ch.  108,  4  S;  Fowler  v.  Shearer,  7  Mtiss.  14;  Plymonth  Col.  Laws,  86.  A 
limilar  custom  prerailed  in  PennsylTania,  from  its  first  settlement.  Davey  v.  Tur- 
ner, 1  Dall.  11.  See  Jackson  v.  Gilchrist,  15  Johns.  110;  Lithgow  v.  Kavanagh, 
9  Mass.  161,  173. 

1  Gordon  v.  Haywood,  2  N.  H.  40S ;  4  Kent,  Com.  152,  154. 

'  Shepherd  v.  Howard,  2  N.  H.  507 ;  Mass.  Gen.  Stat  ch.  90,  §  8 ;  Minn.  Rev. 
Stat  ch.  86,  4  12. 

*  4  Green].  Cmise,  Dig.  19,  note;  Lawror  v.  Slingerland,  11  Minn.  458. 

*  Walk.  Am.  Law,  356.    See  Doe  v.  Fridge,  3  McLean,  245 ;  Barton  i;.  Morris, 
5  Ohio,  408. 

*  Applegate  v.  Gracy,  9  Dana,  214. 
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edgment,  the  wife's  deed  is  utterly  void.^    And  the  certificate, 
moreover,  of  the  officer  taking  the  acknowledgment,  must 
show  that  the  wife  knew  the  contents  of  the  deed,  that  she  was 
known  to  the  officer,  and  that  she  freelj  and  voluntarily  execu- 
ted it.^    In  Alabama,  she  may  join  title  with  her  husband,  or, 
if  his  deed  is  already  recorded,  she  may  make  a  separate  deed, 
which,  however,  in  order  to  pass  her  interest,  must  be  ac- 
knowledged after  a  privy  examination,  of  which  there  is  to  be  a 
certificate  and  record.'    In  Arkansas,  both  husband  and  wife 
must  join,  and  her  examination  must  be  separate.^    So  in  Cali- 
fornia.^   And  this  can  only  be  shown  by  the  certificate  of  the 
officer  taking  the  acknowledgment,  which  must  conform  to  the 
statute  requirement.^   In  Delaware,  a  like  rule  prevails,  except 
that  her  deed  thus  executed,  may  be  valid,  though  not  re- 
corded.'^   In  Florida,  a  wife  may  relinquish  her  dower  by  a 
separate  deed  from  that  of  the  husband,  upon  her  making  an 
acknowledgment  thereof  upon  a  privy  examination,  but  she 
must  join  with  him  in  conveying  her  own  inheritance.'    In  Il- 
linois, she  may,  if  eighteen  years  of  age,  grant  her 
lands  or  release  her  dower,  by  joining  in  *a  deed  with  [*562] 
her  husband,  and  acknowledging  the  same  upon  a 
privy  examination.^    The  same  is  the  law  in  Indiana  and 
Iowa.*®   The  law  of  Virginia  requires  her  to  join  with  her  hus- 
band, to  be  privily  examined  when  acknowledging  the  deed,  and 
her  examination  to  be  recorded.^    In  Vermont,  with  similar 
provisions,  it  was  not  requisite  to  have  the  deed  and  certificate 

^  Askew  V.  Daniel,  5  Ired.  £q.  321;  BCariner  v,  Sannden,  5  Gilm.  US  ;  QwntXt 
V.  Mo88,  22  111.  363. 

*  Ljon  V.  Kain,  36  HI.  370. 

■  Thorat  Conr.  69.    See  Dnndas  v.  Hitchcock,  12  How.  256. 

*  Thorat.  Coot.  83 ;  Elliott  v.  Pearue,  20  Aik.  508. 

•  Wood,  Dig.  Cal.  Laws,  100 ;  Boon  v.  Zachariah,  11  Cal.  281, 291.  Not  only 
most  the  acknowledgment  be  certified  bj  the  proper  officer  and  recorded,  bat  after 
•uch  record,  he  cannot  amend  his  certificate.  It  is  Boffident  if  the  wife  execatee  the 
deed  in  proper  form,  and  the  hnsband  assents  to  the  same  in  writing  npon  the  deed, 
though  he  do  not  join  in  its  exeentioo.    Ingoldsbj  v.  Juan,  12  CaL  564. 

•  Landers  v,  Bolton,  26  Cal.  40& 
'  Thorat.  Conr.  118. 

•  Thorat  ConT.  132,  133. 

*  Lyon  9.  Kane,  36  111.  370. 

^  Thorat.  Conr.  189.  213 ;  Scott  v.  Porcell,  7  Blackf.  66 ;  I  Lid.  Rer.  Stst  26i. 
u  Thorat  ConT.  532,  533. 
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recorded  in  order  to  give  effect  to  it,  and  now,  a  separate  ex- 
amination of  the  wife  is  not  required.^  It  seems  that  in  New 
Tork,  the  deed  of  a  married  woman  may  be  good,  although  her 
husband  do  not  join  with  her  in  making  it,  if  she  is  examined 
separate  and  apart,  and  acknowledges  the  same,  in  analogy 
to  the  conimon-law  power  in  a  married  woman  to  levy  a  fine. 
This  was  held  by  a  divided  court,  in  the  case  of  Albany  Fire 
Ins.  Co.  V.  Bay,  decided  in  1850.^  An  unacknowledged  deed 
of  2Lfeme  covert  passes  no  estate  whatever.' 

It  is  not  deemed  advisable  to  extend  this  examination,  as, 
for  whatever  the  reader  might  desire  to  know  of  the  precise 
details  of  the  law  of  any  State  upon  the  subject,  he  would  still 
find  it  necessary  to  recur  to  statutes  and  decisions  of  such 
State,  for  a  safe  or  reliable  guide. 

19.  It  seems  that  if  a  husband  abjures  the  realm,  as  it  is 
called,  that  is,  remains  out  of  the  State,  renouncing  his  con- 
nection with  his  wife,  and  residing  abroad  with  an  in- 
tention to  ^remain  and  abandon  his  country,  it  gives  [*568] 
the  wife  a  capacity  to  act  as  s,feme  sole  in  respect  to 

her  own  estate.* 

20.  In  respect  to  the  form  in  which  the  wife  must  join  with 
her  husband  in  order  to  pass  her  estate  by  deed,  it  seems  to  be 
requisite,  that  the  deed  should  either  contain  proper  words  of 
grant,  or  declare  the  purposes  for  which  she  affixes  her  hand 
and  seal.  Thus,  a  deed  signed  by  a  wife  with  her  husband, 
without  mentioning  her  therein  as  intending  to  grant  or  release 
anything,  was  held  to  be  wholly  inoperative  as  to  her.  The 
usual  recital  at  the  close  of  the  clause  in  the  deed,  declaring 

^  Thornt  Conv.  518 ;  2  Kent,  Com.  8th  ed.  151,  note,  citing  Verm.  Laws,  1851, 
p.S9. 

'  Albanj  Fixe  Insnnnoe  Co.  v.  Bay,  4  ConiBt  9 ;  8.  o.  4  Barb.  407 ;  Wiilard, 
RmI  Est  399.  See  also  4  Greenl.  Crnise,  Dig.  18,  note;  2  Kent,  Com.  I50-154. 
The  work  of  Mr.  Thornton  having  been  compared  with  the  statotes  referred  to 
therein,  ia  cited  initead  of  the  statntee  themBelyes,  as  a  matter  of  conyenience  to  the 
reader.  The  reader  wiU  also  find  the  rights  of  married  women,  in  respect  to  inter- 
ens  in  lands  owned  by  them,  considered,  in  a  teoent  and  elaborate  treatise  npon  the 
legal  and  equitable  rights  of  married  women,  with  an  abstract  of  the  statates  of 
lereral  of  the  States  npon  the  subject,  by  Wm.  H.  Cord,  Esq. 

*  Elwood  V.  Black,  13  Barb.  50. 

^  4  Greenl.  Cmise,  Dig.  20,  and  note ;  Gregory  v.  Pierce,  4  Met  478 ;  Abbot  v, 
Bayley,  6  Pick.  89;  Boyce  v.  Owens,  1  Hill  (S.  C),  8. 
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the  grantor's  purpose  in  signing  the  same, —  such  as  ^^and  A 
B,  wife  of  said  grantor,  in  token  of  relinquishing  her  right  of 
dower  in  the  premises,"  would,  if  executed,  be  a  sufficient  release 
of  dower,  but  would  not  pass  her  own  estate  without  words  of 
grant  on  her  part.^  But  if  the  land  granted  be  hers,  she  must 
be  joined  with  him  in  the  operative  words  of  the  deed,'  in 
which  case  the  grant  will  be  effectual,  though  the  husband  be 
an  alien.'  And  in  New  Hampshire  and  Mississippi,  where  the  . 
deed  was  of  the  wife's  land,  and  made  in  her  name,  and  signed 
by  her  as  grantor,  and  was  simply  executed  by  the  husband  by 
annexing  his  signature  and  seal  thereto,  and  acknowledging 
the  same,  it  was  held  to  be  a  valid  conveyance  of  her  interest.^ 
So  under  the  present  Massachusetts  statute,  a  deed  by  a  wife, 
of  her  estate,  in  her  name,  in  the  testimonium  clause  only  of 
which  the  husband  joined,  and  both  executed  it,  was  held  to 
be  a  sufficient  joining  in  the  deed  to  make  it  effectual.^  It  is 
sufficient  in  Massachusetts,  that  the  husband  alone  acknowl- 
edge the  deed.^  But  in  Kentucky,  a  deed  by  husband  and 
wife  of  the  wife's  estate,  is  inoperative  as  to  her  altogether, 
unless  she  shall  have  acknowledged  the  same.^  In  several 
of  the  States  there  are  provisions,  whereby  married 
[*564]  women  may  convey  their  ^estates  where  their  hus- 
bands have  deserted  them,  or  are  incapable  of  execut- 
ing deeds,  or  have  been  committed  to  the  State  prison.^ 

21.  It  is  laid  down,  unqualifiedly,  in  some  of  the  States, 

^  Stearns  v.  Swift,  8  Pick.  539;  MelTin  v.  Propra.  Locks  and  Canals,  16  Pick. 
187 ;  Lnfkin  v.  Curtis,  13  Mass.  223;  Brace  v.  Wood,  1  Met  542;  Catlin  v.  Ware, 
9  Mass.  218;  Learned  v.  Cutler,  18  Pick.  9;  Lithgow  v.  Kavenagh,  9  Mass.  161; 
Frost  V.  Deering,  21  Me.  156;  Cox  v.  Wells,  7  Blackf.  410;  Poroell  r.  Goshoni, 
17  Ohio,  105 ;  Dundas  v.  Hitchcock,  12  How.  256 ;  Raymond  v.  Holden,  2  Cosh. 
264 ;  Agricultural  Bank  v.  Bice,  4  How.  225 ;  Cincinnati  v.  Newhall,  7  Obio> 
St.  37. 

*  Lithgow  V.  Kavenagfa,  9  Mass.  173 ;  Purcell  v.  Goshom,  17  Ohio,  105 ;  Dodge 
V.  Nichols,  5  Allen,  548;  Bartiett  v.  Bsrtlett,  4  Allen,  440. 

*  Whiting  V.  Sterens,  4  Conn.  44 ;  Agricultural  Bank  r.  Rice,  4  How.  225. 

*  Elliot  V,  Sleeper,  2  N.  H.  525 ;  Woodward  r.  Sealer,  38  N.  H.  29;  Stone  r. 
Montgomeiy,  35  Bliss.  83.  See  also  Ingoldsby  v.  Juan,  12  Cal.  564 ;  ante,  p.  *561, 
n.  as  to  California. 

*  HUls  V.  Bearse.  9  Allen,  406. 

*  Catlin  V.  Ware,  9  Mass.  210. 

V  McCann  v.  Edwards,  6  B.  Mon.  206. 

*  4  Greenl.  Cruise,  19,  note. 
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that  a  married  woman  cannot  make  a  valid  power  of  attorney, 
even  jointly  with  her  husband,  to  make  a  deed  of  her  interest.^ 
But  it  is  difficult  to  perceive  any  reason  for  the  rule  where  she 
can  do  the  principal  thing  herself;  and  such  a  right  is  clearly 
recognized  by  statute  in  Massachusetts.^    A  similar  right  is 
also  recognized  by  statute  in  New  York.^    In  Delaware,  she 
cannot  execute  a  deed  by  attorney,  although  she  was  privately 
examined  when  she  made  and  acknowledged  the  power .^    In 
Indiana,  though  the  courts  hold  that  she  could  not  acknowl- 
edge a  deed  by  attorney,  they  waive  the  question  whether  she 
can,  in  connection  with  her  husband,  create  an  attorney  with 
power  to  convey  her  land.^    In  a  case  in  Iowa,  upon  a  similar 
state  of  facts,  no  question  was  made  as  to  the  validity  of  such 
a  power,  and  in  a  case  in  the  United  States  court  from  Iowa, 
the  court  assume  a  deed  as  a  valid  one  which  was  executed  by 
a  feme  covert,  a  trustee,  by  her  attorney.®    In  Wisconsin,  she 
may,  by  statute,  make  an  attorney,  and  may  even  constitute 
her  husband  as  such.^    In  Maine,  the  court  seem  to  assume 
that  she  cannot  make  an  attorney,  though  the  case  on  which 
the  opinion  rests  does  not  seem  to  warrant  such  a  conclusion.^ 
By  a  recent  statute  in  California,  she  may  make  an  attorney,  if 
her  husband  joins  in  the  appointment,  but,  unless  he  does,  it 
will  be  void.     But  in  executing  it,  it  is  doubtful  if  the  attor- 
ney would  have  to  sign  the  husband's  name  as  well  as  the 
wife's.^    But  it  seems  to  be  well  settled,  that  if  a  feme  sole 
create  an  attorney  and  then  marry,  it  will  revoke  such  power .^^ 
Nor  can  a  feme  covert  join  with  the  attorney  of  her  husband 
in  executing  a  deed  of  her  land,  so  as  effectually  to  pass  her 
title  to  the  same.^^ 

^  Evie  V.  Earle,  1  Spence,  347 ;  SnmDer  v.  Conant,  10  Venn.  9;  Kearney  v, 
Macomb,  1  C.  S  Green  (N.  Jersey),  189. 

*  Mass.  Gen.  Sut.  ch.  89.  ^  29.  So  in  New  York,  Willard,  Real  Est  269.  See 
Koch  V.  Briggs,  U  Cal.  262.  See  Roarty  v.  Mitchell,  7  Gray,  243 ;  ante,  toI.  1, 
p.  ♦201. 

*  WiUard,  Beal  Est  269.  *  Lewis  e.  Coze,  5  Earring.  401. 

*  Dawson  r.  Shirley,  6  Blackf.  531. 

^  Wilkinson  v.  Getty,  18  Iowa,  137 ;  Gridley  v.  Wynant,  23  How.  503. 
7  Rer.  Stat.  ch.  66 ;  Weisbrod  v.  Chicago  &  N.  W.  Railroad,  18  Wis.  41. 

*  Allen  o.  Hooper,  50  Maine,  373,  citing  Whitniore  v,  Delano,  6  N.  H.  543. 

*  Vow  p.  Goald,  31  Cal.  646 ;  Dentzel  v.  Waldie,  30  CaL  145,  150. 
^  Jodson  V.  Sierra,  22  Texas,  365,  371 ;  2  Kent,  Com.  645. 

u  ToQlmin  v.  Heidelberg,  32  Miss.  266. 
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22.  Although  a  married  woman  cannot  convey  directly  to 
her  husband,  there  does  not  seem  to  be  any  diflSculty  in  her 
doing  so  by  means  of  a  conveyance  to  his  use,  if  her  husband 
join  with  her  in  the  deed.  Thus,  where  a  husband  and  wife 
conveyed  the  wife's  land  to  J.  S.  to  the  use  of  the  husband 
and  wife,  their  heirs  and  assigns,  and  the  heirs  and  assigns  of 
the  longest  liver  of  them,  it  was  held  to  be  a  good  feoffment  to 
their  use  as  joint-tenants,  and  that  the  statute  would  execute 
the  seisin  in  them  accordingly.^  The  wife  may  also  do  this  by 
joining  with  her  husband  in  a  deed  to  a  third  person,  and  hay- 
ing a  deed  from  such  grantee  made  to  the  husband.^ 

23.  And,  though  perhaps  not  necessarily  a  part  of  the  sub- 
ject under  consideration,  it  may  be  stated,  as  a  general  propo- 
sition, that  although  competent  to  join  with  her  husband  in 
executing  a  conveyance  of  her  land,  her  covenants  of  warranty 
and  of  title,  though  in  the  same  deed,  are  not  binding  upon 
her.^  But  her  conveyance  operates,  nevertheless,  to  estop  her 
as  to  the  title  thereby  granted.^ 

24.  Aliens,  too,  are  embraced  in  the  Touchstone,  in  the 

category  of  persons  who  cannot  convey  lands.  But  it 
[*565]  seems  to  be  *well'Settled,  that,  even  at  common  law,  an 

alien  may  purchase  and  hold  land  against  all  the  world 
but  the  king,  and  may,  with  the  same  limitation,  convey  the 
same.^  And  this  disability  is  wholly  removed  in  many  of  the 
States  by  statute.* 

25.  If  one  makes  a  deed  under  duress  of  imprisonment,  or 
fear  from  threats  of  personal  injury,  it  is  a  voidable,  but  not  a 

1  Thatcher  v.  Omans,  S  Pick.  521. 

'  Meriam  v.  Hanen,  2  Barb.  Ch.  267 ;  Jackson  v.  SteTens,  16  Johns.  110;  Todd 
V.  Wickliffe,  18  B.  Mon.  866. 

*  Jackson  v.  Yanderheyden,  17  Johns.  167;  Grant  v.  Townsend,  2  HIU,  554. 
By  statate,  she  may  bind  herself  by  covenants  in  a  deed  made  jointly  with  her  hus- 
band. New  Jersey,  Pentz  t;.  Simonson,  13  N.  J.  234.  Only  bound  by  way  of 
estoppel  io  Tennessee.  Fletcher  v,  Coleman,  2  Head,  384.  Perkins  v.  RichardioD, 
11  AUen,  539. 

«  Doane  v,  Willcntt,  5  Gray,  328,  332;  Coloord  v.  Swan,  7  Mass.  291.  Bstnot 
as  to  any  title  subsequently  acquired  by  her.  Schafiher  v.  Gmtsmacher,  6  lovt. 
187. 

*  2  BL  Com.  293 ;  Shep.  Touch.  56 ;  Burk  v.  Brown,  2  Atk.  399 ;  1  Wood,  Oobt. 
138. 

*  Ante,  vol  1,  pp.  •48,  ♦49. 
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Toid,  instrument.^  To  constitute  such  a  duress  as  will  avoid  a 
deed,  there  must  be  an  apprehension  of  the  loss  of  life  or  limb, 
or  personal  liberty.  The  fear  of  a  batterj,  or  having  one's 
house  burned  is  not  sufficient.  Mere  threatening  a  lawsuit  is 
no  duress.^  But  in  Minnesota,  a  wife  was  admitted  to  show 
that  she  signed  a  deed  under  threats  of  her  husband  that  he 
would  abandon  her  if  she  did  not  do  it,  and  would  not  support 
her,  and  thereby  she  was  allowed  to  avoid  her  deed.  Threats 
of  personal  injury  would  not  be  requisite.* 

25  a.  There  is  a  qualified  disability  to  convey  lands,  on  the 

part  of  joint-tenants  and  tenants  in  common,  which  it  is  proper 

to  notice  in  this  connection.     As  each  owner,  in  such  a  case,  is 

seised  of  an  undivided  share  of  every  part,  and  has,  moreover, 

as  an  incident  to  such  an  ownership,  a  right  to  have  his  own 

share  set  out  from  every  other  share,  by  a  process  of  partition, 

neither  owner  can  convey  his  interest  in  any  particular  part  of 

the  common  estate,  if  objected  to  by  his  co-tenant,  for  if  he  may 

do  so  as  to  one,  he  may  do  so  to  an  indefinite  number,  and 

thereby  compel  his  co-tenant  to  become  tenant  in  common  of 

these  several  parcels,  with  these  several  grantees,  and  to  have 

a  separate  process  of  partition  with  each  of  these  owners,  there- 

bj  greatly  reducing  the  value  of  his  estate.    Such  a  conveyance 

of  the  personal  interest  of  a  tenant,  however,  would  be  good  as 

to  all  persons  except  his  co-tenants,  and,  if  not  objected  to  by 

them,  will  be  valid  and  effectual  to  all  intents.    In  some  of  the 

States,  a  different  rule  prevails,  as  may  be  seen  by  reference  to 

a  former  part  of  the  work,  where  the  whole  subject  is  treated 

of.^    And  in  one  other  respect,  such  joint-tenant  or  tenant  in 

common  cannot,  by  his  separate  deed,  affect  the  joint  property 

belonging  to  him  and  his  co-tenant,  and  that  is  by  creating, 

thereby,  a  servitude  upon  the  common  property,  in  favor  of  a 

1  2  Bl.  Com.  291,  292;  Worcester  v.  Eaton,  18  Man.  971 ;  D^nt7  v.  Stapleford, 
19  Cal.  302 ;  Fisk  v,  Stnbbe,  30  Ala.  335,  deed  of  wife  set  aside,  which  she  executed 
under  threat  of  hasband. 

*  Erans  v.  Gale,  IS  N.  H.  401. 

'  Toplej  V,  Toplej,  10  Minn.  460. 

^  Ante,  Tol.  1,  p.  4432;  Great  Falls  Co.  v.  Wonter,  15  N.  H.  449;  Whitton  v, 
Wbicton,  38  N.  H.  127 ;  Smith  v.  Benson,  9  Verm.  13S ;  McKej  v.  Welch,  22  Texas, 
390;  Porter  v.  Hill,  9  Mass.  34;  Blossom  v,  Brightman,  21  Pick.  284;  PhUllps  v. 
Tudor,  lO  Gray,  78. 

[587] 


236  LAW  OF  BEAL  PROPERTY.  [BOOKffl. 

stranger.    A  grant  to  that  effect  would  be  void  so  far  as  the 
rights  of  his  co-tenant  were  concerned.^    Nor  can  one  of  several 
trustees,  in  other  than  charity  or  public  trusts,  convey  a  sepa- 
rate or  aliquot  part  of  the  estate  held  in  trust.     Such  deed 
would  be  void.*    In  respect  to  the  right  of  one  of  several  part- 
ners to  convey  partnership  lands  by  a  deed  in  the  name  of  the 
company,  but  executed  by  himself  alone,  the  common  law 
seems  to  be  clear,  that  it  can  only  affect  his  own  share  and  in- 
terest in  such  land,  and  will  not  pass  the  interest  of  his  part- 
ners.    Nor  will  any  ratification,  subsequently  made  by  them, 
give  effect  to  the  deed,  unless  it  be  by  an  instrument  of  as  high 
a  nature  as  the  deed  itself.^    But  the  court  of  Iowa  were  in- 
clined to  regard  a  parol  ratification  in  such  a  case,  as  giving 
effect  to  the  deed  as  to  those  who  thus  ratify  it.^    It  is  hardly 
necessary  to  add,  that  corporations  authorized  to  hold  real  es- 
tate, are  c()mpetent  to  convey  the  same.    But,  in  so  doing,  they 
must  conform  to  the  mode  pointed  out  by  their  charter  and  by- 
laws.   It  must  be  the  act  and  deed  of  the  corporation  as  an  en- 
tity.    A  deed  signed  by  every  individual  member  of  a  corpora- 
tion would  not  convey  the  corporate  right  or  title  to  land.^ 

26.  The  next  requisite  of  a  good  deed  named  is,  that  it 
should  contain  the  name  of  the  grantor,  and,  as  it  is  equally 
important  that  it  should  contain  the  name  of  the  grantee,  these 
will  be  considered  together. 

The  object  of  names  being  merely  to  distinguish  one  person 
from  another,  it  seems  to  be  sufficient  if  this  is  effected,  though 
the  true  name  of  the  party  be  not  used,  or  even  no  name  at  all 
The  general  principle  of  law  is,  id  eertum  est  quod  certum  reddi 
potest^  and  a  man  may  be  described  by  his  office  or  his  relation- 
ship to  a  known  person.^    A  deed  to  A  or  his  heirs  is  good,  be- 

1  Collins  V.  Prendoe,  15  Conn.  423 ;  Marshall  v.  Trumball,  2S  Conn.  183 ;  Washb. 
Easements,  SO. 
s  Chapin  v.  First  Universalist  Soc.  &c.  S  Graj,  583. 

•  Story,  Part  §Hl»,  121 ;  Gow,  Part  75,  76. 

•  Haynes  v.  Seachrest,  13  Iowa,  455. 

•  Wheelock  0.  Moalton,  15  Verm.  519;  Pratt  v,  Baoon,  10  PSdc.  1S3;  Aag,  & 
Ames,  Corp.  ^221. 

«  Broom,  Max.  482;  1  Wood,  Cony.  160,  164,  171 ;  Co.  Lit.  3  a;  Perkins,  S\9^ 
54, 55 ;  Dr.  Ayray's  case,  11  Rep.  20, 21 ;  Connden  v.  Clerke,  Hob.  3a  a ;  Sir  Moyle 
Finch's  case,  6  Rep.  65  ;  Hoffinan  o.  Porter,  2  Brock.  156,  where  a  deed  tt>  P.  H. 
A  Son,  they  being  partners,  was  held  good  to  both ;  Moise  v.  Carpenter,  19  Yecm. 
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cause  if  A  is  alive,  he  has  no  heirs,  and  if  dead,  his  heirs  can 
be  ascertained,  aliunde.^    A  deed  with  the  name  Edward  writ- 
ten in  it  as  grantor,  but  signed  Udmond,  and  acknowledged  in 
the  name  of  Edward^  was  held  to  be  a  good  deed  of  Edward 
who,  at  its  date,  was  the  owner  of  the  estate.*    Where  several 
persons  were  named  as  grantors  in  the  deed,  and  one  who  was 
interested  in  the  estate,  but  not  named  in  the  deed,  signed  it 
with  the  others,  it  was  held  not  to  be  his  deed  or  to  bind  him.^ 
Where  an  estate  is  given  expressly  in  trust  for  some  person  or 
corporation,  there  is  the  same  necessity  of  inserting  the  name 
of  the  eeUui  que  trusty  as  if  the  grant  was  intended  to  be  to  him. 
Thus  a  grant  to  A,  B,  and  G,  trustees  of  an  tmincorporated  asso- 
ciation, was  held  to  be  void,  there  being  no  such  cestui  que 
trust  known  to  the  law.^    But  a  deed  to  A,  B,  and  G,  as  officers 
of  an  unincorporated  association,  conveyed  the  estate  to  them. 
They  alone  can  convey  it  and  the  members  of  the  association 
have  no  control  over  it.^    And  in  the  following  cases  a  grant 
to  A,  B,  and  G,  trustees  of  a  society  named,  their  heirs,  &c. 
was  held  to  be  a  grant  to  them  individually «®     So  a  deed  to 
the  selectmen  or  overseers  of  the  poor  of  a  town,  and  their  suc- 
cessors, is  to  them  individually.^     A  deed  to  L.  B.  and  Gom- 
pany  vests  the  estate  in  L.  B.  alone.^     But  the  partner  named 
would,  it  seems,  hold  in  trust  for  his  co-partner  as  well  as  him- 
self.'  ^  If  the  intended  grantee  be  not  named,  he  should  be  as- 
certained by  description,  so  as  to  be  distinguished  from  all 
others,  and  any  uncertainty,  in  this  respect,  will  render  the 
grant  void.     Thus  a  grant  to  the  inhabitants  of  a  neighborhood 
which  is  not  defined  with  certainty  and  ascertained  limits, 

613 ;  oofifra,  Arthur  v.  Weston,  22  Mo.  378,  impogning  Hofiman  v.  Porter;  Shaw 
V.  Loq^df  12  Ma8s.  447;  one  "to  hein  of  A  B"  was  held  good,  he  being  dead; 
Boone  r.  Moore,  14  Mo.  420. 

^  Beady  v.  Kearsley,  14  Mich.  225 ;  Hogan  v.  Page,  2  Wall.  U.  S.  607. 

'  Middleton  v.  Fiodla,  25  Cal.  80;  Tostin  v.  Fanght,  23  Cal.  237. 

*  Peabodj  v.  Hewett,  52  Me.  50. 

*  Geman  Association  v.  Scholler,  10  Minn.  831. 

*  Austia  V.  Shaw,  10  Allen,  552. 

*  Towar  v.  Hale,  46  Barb.  361 ;  Den  v.  Hay,  1  Zab.  174;  Brown  v.  Combs,  5 
Datdi.  36. 

7  Norton  v.  Leonard,  12  Pick.  158;  Newhall  v.  Wheeler,  7  Mass.  B.  189. 
'  Winter  v.  Stock,  29  Cal.  411 ;  Qossett  t;.  Kent,  19  Ark.  607. 

*  Arthur  v.  Weston,  mip, ;  Jackson  v,  Sisson,  2  Johns.  Cas.  321 ;  Beaman  v. 
Whitney,  20  Me.  420. 
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would  be  void.    But  if  made  to  the  inhabitants  of  a  certain  de- 
fined district,  who  are  not  incorporated,  and  their  successors, 
the  same  may  create  in  the  then  actual  residents  there,  a  life 
estate  in  the  thing  granted,  but  nothing  passes  to  their  succes- 
sors who  may  thereafter  reside  there.^     And  where  the  Chris- 
tian name  of  the  grantee  was  left  blank  in  a  deed,  it  was  held 
competent  for  him  to  show  who  was  intended  by  proof  aHunde, 
he  being  in  possession  of  the  deed.'    In  the  case  before  cited 
of  Morse  v.  Carpenter,  the  deed  was  to  M.  &  H.  who  were 
partners,  but  their  surnames  were  omitted.'    And  this  applies 
also  to  corporations.^  .Thus,  a  grant  to  a  corporation  which 
has  never  been  created  or  organized,  would  be  void  for  want  of 
a  grantee.    It  might  be  different  if  the  defect  consisted  simply 
in  organizing  the  corporation.^    It  is  sufficient  if  the  person 
be  described  by  the  character  ascribed  to  him  by  general  repute, 
though  this  be  not  accurate  in  point  of  fact.    As  a  grant  to 
the  wife  of  B,  where  the  person  intended  to  be  designated  lives 
with  him  and  is  generally  reputed  his  wife,  though  never  law- 
fully married  to  him.     So,  the  name  by  which  a  man  is  habit- 
ually called  is  sufficient,  though  different  from  that  of  his  bap- 
tism.'   So,  calling  the  party  the  senior ^  when  the  juniar  of 

the  same  name,  or  vice  versa^  is  intended.*^    But  a  deed 
[*566]  to  a  fictitious  person  would  be  simply  *void.'    A  grant 

by  or  to  a  person  by  a  surname  only,  without  some- 
thing in  the  deed  to  show  who  is  intended,  would  be  void  foe 
uncertainty.^  And  it  may  be  laid  down  as  a  rule,  that  a  grant 
to  be  valid  must  be  to  a  corporation  or  some  person  certun 
named,  who  can  take  by  force  of  the  grant,  and  who  can  hold 
either  in  his  own  right  or  as  a  trustee.^® 
27.  And  if  a  man  execute  a  deed,  calling  himself  therein  a 

1  Thomaa  v.  ManMeld,  10  Pick.  S67,  36S. 

'  Fletcher  v.  Mansar,  5  Ind.  269.  '19  Verm.  615. 

*  Dr.  Ayray's  case,  11  Bep.  21. 

*  Harriman  v.  Soatham,  16  Ind.  190;  BasseU  v.  Topping,  5  McLean,  SOS; 
Jones  17.  Cincinnati  Type  Foandry,  14  Ind.  89. 

«  Connden  v.  Gierke,  Hob.  32  a ;  Sir  Moyle  Finch's  case,  6  Bep.  65 ;  1  Woed, 
Cony.  160,  161. 
7  1  Wood,  Cony.  161 ;  PerkiuB,  \  37. 

*  Muskinp^m  Turnpike  v.  Ward,  13  Ohio,  120. 

*  1  Wood.  Cony.  162 ;  Shep.  Tonch.  53 ;  Fanshawe's  case,  F.  Moore,  229. 
^  Jackson  v,  Corey,  S  Johns.  388 ;  Hombeck  v.  Westbrook,  9  Johns.  74^ 
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certain  name,  he  will  not  be  admitted  to  take  advantage  of  the 
fact  that  it  is  not  his  true  name.^ 

28.  The  law  knows  but  one  Christian  luime,  and  the  omis- 
sion of  a  middle  name  or  its  initial,  does  not  affect  the  execo* 
tion  of  a  deed.'  So  it  is  immaterial  that  there  is  a  mistake  in 
the  Christian  name,  if  the  deed  explains  who  is  intended.  A 
deed  to  Robert  Bishop  of  E.  will  be  good,  though  his  real  name 
is  Roland.' 

29.  But,  the  deed  itself  must  not  create  the  uncertainty  as 
to  who  is  the  grantee  intended,  as,  if  a  grant  be  made  to  A  B 
or  C  D,  it  would  be  void  as  to  both.^ 

SO.  So  no  person  can  take,  under  a  deed,  where  the  grant 
purports  to  be  of  a  present  estate,  unless  he  is  named  in  the 
deed  as  a  party  to  it,  though  a  remainder  may  be  limited  to 
one  who  is  not  a  party  to  the  deed  or  even  a  person  in  esMfi 
And  a  deed  to  a  person  not  then  living,  and  his  heirs,  would 
be  void,  since  the  word  "  heirs  "  being  a  word  of  limitation  and 
not  of  purehasej  there  is  no  person  to  take  under  it.^ 

81.  It  was  once  thought  that  the  grantor  should  be  named 
as  such  in  the  deed.  But  this  does  not  seem  to  be  necessary 
if  the  grantor  signs  it.  Thus,  where  a  deed  purported  to  be 
that  of  a  married  woman,  her  name  only  appearing  as  grantor, 
but  it  was  signed  by  her  and  her  husband  who  acknowledged 
it,  it  was  held  to  be  a  good  grant  of.  the  husband  as  well  as 
the  wife.7 

32.  There  must  be  a  person  in  esse  to  give  as  well  as  to  receive 
a  conveyance,  in  order  to  make  a  deed  of  an  immedi- 
ate ^estate  by  or  to  such  person,  good.^    And  if  there  [*567] 
is  any  reasonable  doubt  of  such  person  being  in  esse 
at  the  time  of  the  delivery  of  the  deed,  it  must  be  affirmsr 

1  Com.  Dig.  Fait,  B.  1. 

*  Games  v.  Stiles,  U  Pet.  322 ;  Franklin  v.  Talmadge,  5  Johns.  84 ;  Dunn  v. 
Gamee,  I  McLean,  321. 

*  1  Wood,  Conr.  172 ;  Perkins,  4  36. 
«  1  Wood,  Conv.  171. 

*  Hornbeck  v.  Westbrook,  9  Johns.  73. 

*  Hnnter  v.  Watson,  12  Cal.  363. 

7  BUiot  tr.  Sleeper,  2  N.  H.  525;  Perkins,436;  Co.Lit6a;  Lord  8a/ and 
Seal's  cave,  10  Mod.  46.    But  see  Catlin  v.  Ware,  9  Bfass.  218. 

*  I  Wood,  ConT.  161,  170;  Miller  d.  Chittenden,  2  Iowa,  368.    See  also  the 
same  caae,  sub  to  how  &r  grants  to  charitable  nses  form  exceptions  to  this  rule. 
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tiyely  shown  that  he  was  so  in  order  to  give  the  deed  yar 
lidity.i 

83.  This  principle  does  not  apply  to  remainders,  provided 
there  is  some  ascertained  person  in  esse  to  take  the  immediate 
particular  estate  which  is  to  sustain  the  remainder,  till  the  per- 
son who  is  to  take  shall  come  in  esse.  But  if  the  grant,  m 
prcesenti^  be  to  a  person  not  in  esse^  or  not  ascertained,  and  a 
remainder  be  limited  to  another  not  in  esse^  both  will  be  void.' 
So  a  grant  in  prcesefUi  to  the  oldest  son  of  J.  S.,  who  has  no 
son  when  the  deed  is  delivered,  derives  no  validity  from  the  sub- 
sequent birth  of  a  son  tp  J.  S.'  So  a  deed  to  the  heirs  of  J.  S., 
who  is  alive,  would  be  void.^  Unless  there  is  something  in  the 
deed  itself  which  shows  that  by  '^  the  heirs  "  was  meant  the 
children  of  the  person  named,  when  the  grant  may  be  good. 
But  the  court  limit  this  to  that  of  which  livery  may  be  made, 
and  do  not  extend  it  to  incorporeal  hereditaments.^ 

84.  The  capacity' to  take  as  grantee  is  much  less  restricted 
than  that  required  to  make  a  grant.  Persons  non  compotes  menr 
tis^  married  women,  infants,  corporations,  and  bodies  poUtic, 
may  take  as  grantees.^ 

35.  There  are,  and  from  an  early  date  have  been,  statutes  in 
England,  called  those  against  mortmain,  which  prohibit  corpora- 
tions, without  special  authority,  to  hold  lands.  But  with  the 
exception  of  Pennsylvania,  it  is  believed  that  similar  statutes 
have  not  been  adopted  in  this  country.  It  is  usual,  however, 
to  insert  a  clause  in  acts  creating  corporations,  limiting  the 
amount  of  estate  which  they  may  hold.  But  if  a  corporation 
exceeds  tliis  prescribed  amount  by  an  original  purchase,  no- 
body but  the  State  can  interfere  with  its  holding  the  property 
thus  acquired.  And  if  its  property,  by  its  rise  in  value,  comes 
to  exceed  the  amount  prescribed  in  its  charter,  its  title  wiU  not 

1  Hulick  V.  ScoYil,  4  Bl.  191. 

■  1  Wood,  Conv.  170,  172;  Peikins,  \  53. 

*  1  Wood,  Conv.  170. 

*  HaU  V.  Leonard,  1  Pick.  27 ;  Morris  v.  Stephens,  46  Penn.  St.  SOO. 

*  Huss  V.  Stephens,  51  Penn.  St  282.     See  Lisle  v,  Qnj,  2  Levins,  223. 

*  1  Wood,  Conv.  165,  169 ;  Perkins,  \  51  ;  Co.  Lit.  2  h.  3  h.  See  Satlonv. 
Cole,  3  Pick.  332 ;  Concord  Bank  v.  Bellis,  10  Cush.  278  ;  vid.  post,  p.  *583  as  to 
effect  of  hashand  dissenting  to  wife  accepting  deed,  and  Dong.  452 ;  Mdvin  v. 
Prop.  &c.  16  Pick.  167. 
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thereby  be  impaired.^     And  if  a  deed  be  made  to  sev- 
eral, as  'tenants  in  common,  a  part  only  of  whom  are  [*568] 
competent  to  take  by  the  deed,  it  will  be  good  as  to 
their  respective  shares  to  such  as  are  competent,  though  void 
as  to  the-  others.'    A  conveyance  to  ^^  S.  L.  and  Company," 
would  vest  the  legal  title  in  S.  L.  individually,  but  clothed 
with  a  trust  for  the  benefit  of  the  partnership  of  which  he  is  a 
member.'    The  subject  of  what  may  he  granted,  and  by  what 
words  it  shall  be  done,  will  be  more  properly  noticed  in  an- 
other part  of  the  chapter,  and,  so  far  as  the  formal  parts  of  a 
deed  are  concerned,  it  only  remains  to  speak  of  what  is  neces- 
sary to  its  proper  execution.     This,  as  stated  by  Lord  Coke, 
consists  of  sealing  and  delivery.    And  this  was  all  that  was  re- 
quired by  the  common  law,  though  it  was  always  deemed  desi- 
rable that  the  deed  should  be  signed,  and  the  signature  accom- 
panied by  the  attestation  of  witnesses,  both  of  which  are 
specially  required  by  the  statutes  of  several  of  the  States. 

1  Kent,  Com.  2S2,  2S3  ;  Bogardtu  v.  Trinity  Chorch,  4  Sandf.  Ch.  633,  where 
fixHn  £30  income  per  jear,  the  property  had  grown  to  $300,000  per  annum. 
'  Shep.  Toach.,  Prest  ed.  71.    See  ChamberUun  o.  Bussey,  5  Me.  164. 
'  Morean  v.  Safierans,  3  Sneed,  595. 
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SECTION   II. 

EXECUTION  OF  DEEDS. 

1.  Mode  of  ezeonting  deeds  among  the  SaxoDB,  &o. 

5.  Signing,  nnneceeury  in  deeds  at  oommon  law. 
8.  How  fkr  ligning  is  necessary  in  tibis  oonntry. 
4.  Sealing,  indispensable  at  oommon  law. 

6.  Affixing  a  seal  makes  a  deed. 

6.  Immaterial  who  affixes  the  seal. 

7.  Of  sealing  and  exeoating  deeds  by  oorpomtions. 
8,  9.  What  is  a  seal  by  the  laws  of  different  States. 

10, 11.  Of  witnesses  and  attestation  of  deeds. 

12, 18.  Of  the  execution  of  deeds  by  attorney. 

14.  Public  agents  may  use  their  own  seals. 

16.  Of  the  requisite  power  by  which  an  attorney  aets. 

16.  Of  certiflcate  of  payment  of  oonsideration. 

17.  Of  the  reading  requisite  to  make  a  valid  deed. 

18.  What  a  grantor  is  presumed  to  know  of  the  deed. 

19.  Of  the  date  of  a  deed. 

20,  21.  Of  the  deliTery  of  a  deed,  — essential  to  its  effiwt 

20  a.  MThat  amounts  to  a  delivery  of  a  deed. 

22.  A  second  delivery  of  no  effect. 

28.  Deeds  take  effect  ftom  delivery,  irrespective  of  date. 

24.  Deeds  must  have  been  executed  to  have  their  delivery  good. 

26.  What  will  be  the  delivery  of  a  deed. 

26.  Of  delivery  of  a  deed  by  a  corporation. 

27, 28.  Of  delivering  deeds  through  the  agency  of  others. 

29,  80.  Delivery  not  effectual  till  known  and  assented  to  by  grantee. 

81.  Delivery  presumed  fh>m  possession  by  grantee. 

82.  When  grantee  must  be  shown  to  have  been  tfi  esse. 
88.  Effect  of  possession  of  an  executed  deed. 

84, 86.  Presumption  of  intent  from  an  act  of  delivery. 

86.  Of  successive  acts  of  delivery. 

87.  Of  dissent  by  husband  to  delivery  made  to  wife. 
88,  89.  Of  accepting  delivery  by  assent  to  act  of  others. 

40.  What  is  an  escrow. 

il.  Deed  never  an  escrow  if  delivered  to  grantee. 

42.  Deed  delivered  to  a  third  person,  when  not  an  escrow. 

48.  Form  of  delivery  to  mske  an  escrow. 

44.  Escrow  has  no  eiibct  as  a  deed  till  condition  perfbimed. 

46.  Effect  of  second  delivery  in  case  of  an  escrow. 
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46  a.  Effeet  of  reBoinding  deeds. 

46b  What  is  eqiuTalent  to  liTery  of  seisiii. 

46  a.  Of  the  dootrine  of  relation  in  deeds.  * 

46  b.  Of  deeds  of  confinnation. 

47.  Of  deeds  poll  and  indentnres. 

48.  How  far  a  party  can  be  ooYenantor  without  signin^f  deed. 

49.  Of  the  remedy  against  a  party  bound  by  deed  poll. 

&0.  Of  assigning  words  in  indentures  to  the  several  parties. 

SI.  Of  the  enrolment  and  reglstratian  of  deeds. 

65.  To  what  time  the  date  of  record  leftrk 
U.  To  whom  the  record  of  a  deed  is  notice. 
64.  In  what  cases  a  recorded  deed  is  notice. 

66.  Of  the  time  within  which  a  deed  must  be  recorded. 

66.  When  a  certificato  of  acknowledgment  is  necessary. 

67.  In  what  States  record  of  a  deed  is  evidence  of  its  validity. 

68.  How  &r  knowledge  of  an  unrecorded  deed  binds  third  perMms. 
69, 60, 61.  Knowledge  of  a  deed  equivalent  to  its  being  recorded 

62.  Certificate  of  acknowledgment,  &c.  oonclusive. 

68.  Of  what  ftots  a  purchaser's  deed  is  implied  notio6b 

64.  Of  deeds  by  persons  out  of  seisin  of  land. 

66.  Deeds  void  or  voidable. 

66.  Fraudulent  conveyances. 

67.  Conveyances  good  in  hands  of  Innocent  purchasers. 

1.  Among  the  Saxons,  seals  were  not  in  general  use ;  and 
deeds  were  simply  subscribed  with  a  sign  of  the  cross  appended 
and  attested  by  witnesses.  But  when  the  Normans  came  in, 
signing  was  dispensed  with,  and  sealing  substituted;  though 
sealing  did  not  come  into  general  use  in  England,  until  after 
the  time  of  Edward  III.^ 

2.  And  at  common  law,  signing,  as  a  part  of  the  execution 
of  a  deed,  is  unnecessary,  though  always  advisable.' 

3.  When  the  laws  and  usages  of  the  different  States,  in  this 
respect,  are  examined,  they  will  be  found  to  have  varied  from 
time  to  time.  Thus  the  only  requisites  to  a  good  conveyance 
of  lands  in  Kentucky,  were,  formerly,  that  it  should  be  in  writ- 
ing, sealed  and  delivered,^  though  in  another  case, 
signing  was  ^recognized  as  a  part  of  what  constitutes  [*569] 

^  1  Wood,  Conv.  191,  192;  2  Bl.  Com.  309. 

*  I  VTood,  Conv.  288 ;  Termes  de  la  Ley,  " Fait" ;  Com.  Dig.  Fait,  B.  1;  Wms. 
Beal  Ptop.  126 ;  Shep.  Touch.,  Prest  ed.  66,  and  note,  60 ;  contra,  2  Bl.  Com.  806. 

*  Sicard  v.  Davis,  6  Pet.  124 ;  Plnmmer  v.  Russell,  2  Bibb,  174. 
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a  conveyance.^     But  as  the  statute  of  frauds  in  that  State 
requires  certain  instruments  like  leases  to  be  signed,  and  the 
statutes  of  1843  and  of  1860  dispense  with  seals  in  the  con- 
veyance of  land,  it  is  presumed  signing  would  now  be  regarded 
as  indispensable.'    So  far  as  this  was  once  doubtful  in  New 
Hampshire,  it  is  now  made  certain  by  a  statute  requiring  deeds 
to  be  signed.*    Signing  is  essential  in  Pennyslvania.^    And  the 
same  is  true  in  Ohio.^    By  reference  to  the  stattites  of  the  sev- 
eral States,  as  found  in  Thornton's  Conveyancing,  modified  in 
some  cases  by  more  recent  legislation,  it  appears  that  signing 
is  requisite  in  order  to  give  validity  to  deeds,  in  all  the  States 
with  the  exception  of  Florida,  Mississippi,  North  Carolina, 
Tennessee,  and  Texas,  where  the  statutes  seem  to  recognize  a 
common-law  execution  of  a  deed  as  sufficient  to  convey  lands.^ 
Affixing  a  mark  by  the  grantor  against  his  name,  though 
written  by  another,  is  a  vigning^  although  it  do  not  appear  that 
he  could  not  write  his  own  name.*^ 

4.  The  sealing  of  deeds  was  indispensably  necessary,  at  com* 
mon  law,  in  order  to  their  validity,  at  least  after  the  time  of 
Edward  III.,*  and  the  same  is  believed  to  be  true  in  every 
State,  with  the  exception  of  Kentucky,  Iowa,  Alabama,  Kansas, 
and  Louisiana.*  *  By  deed»,  as  the  word  is  here  used,  are  inten- 

*NoTB.  —  Kotiealwas  requisite  ander  the  civil  law.  Any  inBtmmeiit 
which  contained  the  names  of  the  parties,  a  designation  or  description  of  the 
property,  the  date  of  the  transfer,  and  the  price  paid,  was  sufficient  to  pass 
the  title.  Per  FiM^  J.,  Stanley  v.  Green,  12  CaL  166.  In  Connecticut,  it 
is  proyided  that  all  deeds,  conveyances,  and  other  instruments  intending  and 
purporting  to  be  specialties,  but  which  have  been  executed  without  seal,  shall 

^  Chiles  r.  Conley,  2  Dana,  21. 

*  Thomt  Conv.  223 ;  Ky.  Rev.  Sut  I860,  Stent  ed.,  ch.  24,  S  1,  p.  278. 

*  Elliot  V.  Sleeper,  by  Woodbury,  J.,  2  N.  H.  529 ;  Thomt  Conv.  364. 
«  M'Dill  V,  M'Dill,  1  Dall.  64 ;  Thomt  Conv.  438. 

«  Clark  V.  Graham,  6  Wheat  579. 

*  See  Mass.  Gen.  Stet  ch.  89,  ^\  1, 2 ;  Hutehios  v,  Byrnes,  9  Gray,  367  ;  1  Rev. 
Stet  (Ind.)  257;  Brown's  Stet  of  Fraads,  appendix;  Isham  v.  Bennington  InMl 
Co.  19  Verm.  252. 

f  Traman  v.  Lore,  14  Ohio  St  154 ;  Baker  v.  Dening,  8  A.  &  £1. 94. 

*  I  Wood,  Conv.  192. 

*  Thomt  Conv.  205,  224,  242 ;  Ala.  Code,  1852,  k  2198 ;  1  Ky.  Rev.  Stat.  I860, 
Stent  ed.,  ch.  24,  ^  1;  Shelton  v.  Armor,  13  Ala.  647;  Pierson  o.  Armatrong,  1 
Clarke  (Iowa),  293 ;  Simpson  u.  Mundee,  3  Kans.  172. 
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ded  such  as  purport  to  convey  a  freehold  interest.^    Therefore, 
calling  an  instrument  a  deed,  or  delivering  it  as  such, 
or  believing  *or  intending  it  to  be  such,  will  not  make  [*570] 
it  a  deed,  without  a  seal  actually  affixed  thereto.^ 

5.  On  the  other  hand,  if  there  be  a  seal  affixed,  it  is  a  deed, 
though  it  want  the  usual  recital  that  the  party  has  set  his  seal 
thereto ;  or,  though  the  recital  be  that  he  has  thereunto  set 
his  hand  without  mentioning  his  seal,^  illustrating  thereby  the 
maxim,  in  traditionibua  chartarum  non  qmd  dictum  sed  quad 
fachim  est  inspicitur.^ 

6.  It  is  immaterial  who  affixes  the  seal,  whether  a  party  to 
the  deed,  or  the  scrivener,  or  a  stranger,  provided  it  be  done 
before  the  deed  is  delivered.  By  delivering  it  as  his  deed,  the 
maker  adopts  the  seal.^  And  it  is  competent  for  any  number 
of  grantors  to  adopt  and  make  use  of  one  and  the  same  seal, 
and  thereby  adopt  it  as  the  seal  of  each.^  If  a  deed  be  pre- 
pared for  several  to  execute,  and  only  a  part  of  them  seal  it, 
it  will  be  good  as  their  deed,  but  will  not  bind  those  who  do 
not  execute  it,^  provided  it  be  properly  delivered  by  such  as 
have  signed  it. 

have  tbe  same  legal  effect  aa  tbough  sealed.    Stats.  1855,  cL  47,  and  Stats. 
,1862,  cb.  48,  §  2. 

^  Cltne  V,  Black,  4  M'Cord,  431 ;  Blackw.  Tax  Tit.  432 ;  Jackson  v,  ^ood, 
12  Johns.  73  ;  Jackson  v.  Wendell,  Id.  355  ;  McCabe  v.  Hunter,  7  Mo.  355 ;  Un- 
derwood V.  Campbell,  14  N.  H.  393 ;  2  Bl.  Com.  297 ;  Id.  312 ;  Jackson  v.  Wood, 
12  Johns.  73. 

*  Warren  v.  Lynch,  5  Johns.  239 ;  Taylor  v.  Glaser,  2  Serg.  &  R.  502  ;  Wads- 
irorth  V,  Wendell,  5  Johns.  Cb.  224 ;  Davis  v,  Brandon,  1  How.  (Miss.)  154 ;  Long 
V.  Long,  I  Mon.  43 ;  Deming  v.  Bullitt,  1  Blackf.  241;  Davis  v.  Jndd,  6  Wis.  85 ; 
Alexander  v.  Polk,  39  Miss.  737. 

*  1  Wood,  Conv.  192,  23S;  Shep.  Toncb.  55;  Com.  Dig.  Fait,  A.  2,  B.  3 ;  Tay- 
lor V,  Glaser,  2  Serg.  &  R.  502 ;  Peters  v.  Field,  Hetl.  75 ;  Bradford  v.  Randall,  5 
FSck.  496  ;  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  417,  428. 

*  State  9.  Peck,  53  Maine,  299. 

*  1  Wood,  Conv.  192;  Co.  Lit  6  a;  Elwell  v.  Sbaw,  16  Mass.  42,  47;  Shep. 
Touch.,  Prest.  ed.  54,  57. 

*  1  Wood,  Conv.  192;  Perkins,  f  134;  Com.  Dig.  Fait,  A.  2;  Shep.  Tonch., 
Ftast.  ed.  57 ;  Warren  r.  Lynch,  5  Jobns.  239 ;  Mackay  v.  Bloodgood,  9  Johns. 
285;  Bradford  v.  Randall,  5  Pick.  496;  Tasker  v.  Bartlett,  5  Cnsh.  359,  364; 
Lambden  v.  Sharp,  9  Humphr.  224. 

^  Shep.  Tonch.  71 ;  Scott  v.  Wbipple,  5  Mo.  336;  Colton  v.  Seavy,  22  Cal.  501 ; 
Jackson  v.  Stanford,  19  Ga.  14. 
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7.  A  corporation  ordinarily  binds  itself  by  its  seal,  and 
many  if  not  all  corporations  are  authorized  to  have  and  use 
a  common  seal.  But  a  deed  of  a  corporation  may  be  good, 
though  sealed  with  any  seal  other  than  their  own  common 
seal,  if  adopted  and  used  by  such  corporation,  and  though  it 
be  not  alleged,  in  the  executing  clause  of  the  deed,  that  it  is 
their  common  seal.^  Signing  as  well  as  sealing  is  essential  to 
the  validity  of  a  deed  by  a  corporation,  though  held  other- 
wise by  some  of  the  cases  in  New  York,  as  well  as  in  England.' 
And,  as  held  by  the  U.  S.  Court,  not  only  must  such  deed  be 
sealed  with  the  corporate  seal,  but  the  seal  must  be  placed 
there  by  some  one  duly  authorized  to  affix  it.  And  it  is  com- 
petent to  impeach  a  deed  bearing  a  corporate  seal  by  showing 
that  it  was  placed  there  by  some  person  unauthorized  to  afKx 

it.» 
[*571]      *8.  In  respect  to  what  will  answer  as  a  seal  for  a 

deed,  a  diversity  exists.  In  some  States  it  is  required 
to  be  some  adhesive  substance  applied  to  the  material  on  which 
the  deed  is  written.  In  others,  a  scroll  or  figure  made  with  a 
"pen  upon  such  material  by  the  one  who  signs  such  instrument, 
is  deemed  to  be  a  seal.  But  a  seal,  such  as  is  known  to  the 
common  law,  is  defined  to  be  an  impression  upon  wax,  or 
some  tenacious  substance  capable  of  being  impressed,  ^^  whether 
it  be  a  wafer  or  any  other  paste  or  matter  sufficiently  tenacious 
to  Where  and  receive  an  impression."*  "  It  is  required," 
according  to  Lord  Ooke,  "  that  the  deed,  charter,  or  writing 
must  be  sealed,  that  is,  have  some  impression  upon  the  wax ; 
for  aifftUum  est  cera  impressa^  quia  cera  sine  imprenume  nan  est 
siffiUum  and  no  deed,  charter,  or  writing  can  have  the  force  of 
a  deed  without  a  seal."^    The  subject  is  considered  by  the 


1  1  Wood,  Cony.  192;  Com.  Dig.  Fait,  A.  2;  Shep.  Tonch.  57;  HiU 
Fonndrj  v.  Hovey,  21  Pick.  417,  42S;  Ang.  &  Am.  Corp.  \  226.  See  StebbtM  «. 
Merritt,  10  Cash.  27,  34,  bj  which  it  woald  seem,  that  if  the  coipontioo  hajt 
adopted  a  common  eeal  of  a  particular  character  or  derioe,  it  shoald  be  used  tt> 
make  a  valid  deed.  See  also,  Koehler  v.  Black  Biver  Ac  Co.  2  Black  (U.  8.), 
715. 

s  Isham  v.  Bennington  Iron  Co.  19  Venn.  252. 

>  Koehler  v.  Black  RiTcr  &c.  Co.  2  Black,  715. 

*  Warren  v.  Lynch,  5  Johns.  239;  Bradfofd  v.  Bandall,  5  Pick.  496;  Tuker  «. 
Bwrtlett,  5  Cosh.  359, 364. 

*  3d  Ian.  169. 
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United  States  Court  in  Pillow  v.  Roberts,  where  it  was  held, 
that  an  impression  of  a  seal  on  paper  would  be  a  good  sealing, 
at  least  of  a  public  deed.^  In  England,  a  scroll  with  a  pen 
does  not  make  a  deed,  though  it  does  in  Jamaica.'  In  Yir* 
ginia,  it  makes  a  deed,  but  not  in  New  York  ; '  though  to  give 
a  scroll  the  effect  of  a  seal,  the  maker  must  in  the  instrument 
itself,  declare  that  he  sets  his  seal  thereto,^  and  a  printed  L.  S. 
enclosed  in  brackets  in  the  usual  place  of  a  seal,  is  sufficient 
in  Wisconsin.* 

9.  The  scroll  is  adopted  in  Arkansas,  Delaware,  Florida, 
Michigan,  Wisconsin,  Minnesota,  Oregon,  Missouri,  Ohio,  Texas, 
Illinois,  Mississippi,  Georgia,  Indiana,  Maryland,  North  Caro- 
lina, Pennsylvania,  South  Carolina,  and  perhaps  in  one  or  two 
other  States.  But  in  the  New  England  States  and  New  Jer- 
sey, the  common-law  seal  is  required.^ 

10.  In  order  to  establish  the  fact  that  a  deed  has  been  exe- 
cuted by  the  party  by  whom  it  purports  to  have  been  done,  it  is 
necessary  that  there  should  be  witnesses  of  the  fact.  It  is  cus- 
tomary to  append  to  the  deed  a  certificate  to  that  effect,  and 
that  the  witnesses  subscribing  the  same  attested  such 
execution.  *At  common  law  this  attestation  was  not  [*572] 
required  in  order  to  give  validity  to  the  deed,^  nor 

is  it  necessary  in  several  of  the  States ;  ^  while  in  others  a  deed 
is  invalid,  unless  attested  by  one  or  more  witnesses,  according 

1  FOlow  V.  Roberts,  IS  How.  473.  '  Adams  v,  Kerr,  1  B.  &  P.  860. 

'  Wanen  v.  Lynch,  5  Johns.  239. 

*  Cromwell  v.  Tate,  7  Leigh,  301 ;  Ashwell  v.  Ayres,  4  Gratt  S83,  that  it  k 
•officieot  if  the  signer  acknowledge  it  as  his  deed.  Bat  in  Mississippi  and  Florida 
it  is  sufficient  if  "  seal "  is  written  within  the  scroll.  McRaven  v.  McOnire,  9  S.  & 
M.  34 ;  Comerford  v.  Cobb,  2  Fla.  41S. 

*  Williams  v.  Starr,  5  Wis.  549. 

*  2  Mich.  Comp.  Laws,  S44,  ch.  3S,  4  39 ;  Wis.  Rev.  Stat.  eh.  S6,  i  239 ;  Maine, 
Oomp.  Sut.  ch.  35,  4  34 ;  Oreg.  Stat.  1S58,  p.  523,  ^  37 ;  I  Mo.  Rev.  Stat.  1S55,  p. 
352;  Ohio,  Rer.  Stat  ch.  102,  §1 ;  Cobb,  New  Dig.  Ga.  Stat.  1851,  pi  274;  Ark. 
Big.  SUL  1858,  cb.  155,  ^  2;  Oldham  &  White,  Dig.  Tex.  Laws,  1859;  Thomps. 
Dig.  Fla.  Laws,  348 ;  lU.  Comp.  Stat  1858,  p.  240 ;  Miss.  Rev.  Code,  355 ;  Thomt 
ConT.  105,  114,  184,  274,  281,  298,  364,  372,  410,  439,  454,  4S4;  McRaven  v.  Mc- 
Onire, 9  S.  &  M.  34.    But  see  Bates  v.  B.  &  N.  T.  Cent  R.  R.  10  Allen,  254. 

'  1  Wood,  Conr.  2.39 ;  2  Bl.  Com.  307 ;  Com.  Dig.  Fait,  B.  4 ;  Dole  v.  Thorlow, 
IS  Met  157,  166;  3  Dane,  Abr.  354;  Craig  o.  Pinson,  Cheres,  273;  Menley  v. 
Zeigler,  23  Texas,  88 ;  Thacher  v.  Phinney,  7  Allen,  149. 

'  Long  9.  Ramsey,  1  Serg.  &  R.  73 ;  Ingram  v.  Hall,  I  Hayw.  205 ;  WiswaU  v. 
Bo«,  4  Port  321 ;  Dole  p.  Thnrlow,  12  Met.  157. 
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to  the  statute  requirements  of  the  State  in  which  the  deed  is 
executed  or  to  take  effect.  In  Mississippi  and  Maryland,  one 
witness  is  sufficient.^  In  New  Hampshire  two  are  required, 
but  a  deed  without  a  witness  is  good  against  the  grantor.^  In 
Kentucky  two  witnesses  are  required,  but  if  not  attested  at  all, 
the  deed  would  be  good  between  the  parties.*  Two  witnesses 
are  required  in  Ohio,^  Connecticut,'^  and  these  must  be  compe- 
tent to  testify,  at  the  time  of  attesting  the  deed,^  Vermont  and 
Georgia,^  Michigan,  Illinois,  and  Indiana,®  South  Carolina,* 
Delaware,  Tennessee,  and  Minnesota.^^  In  some  of  the  States 
there  is  a  necessity  of  an  attestation  or  an  acknowledgment  of 
the  deed  by  the  grantor,  before  a  proper  officer,  in  order  to  its 
being  used  as  evidence.  This  is  the  case  in  Indiana,  New  Jer- 
sey, Alabama,  Illinois,  and  Arkansas ;  and  in  New  York  there 
must  ba  an  acknowledgment  or  attestation  by  at  least  one  wit- 

m 

ness,  to  take  effect  against  a  purchaser  or  incumbrancer,  and 
a  like  rule  in  Texas.^^ 

11.  In  order  to  a  sufficient  attestation  of  a  deed  by  a  wit- 
ness, it  is  not  necessary  that  he  should  have  seen  the  party 
write  his  name.    It  is  enough  if  the  latter  asks  the  witness  to 
subscribe  to  the  attesting  clause,  and  he  does  so  in  the 
[*573]  signer's  presence.^^    *In  thus  enumerating  the  requi- 

1  Wilkins  v.  Wells,  9  S.  &  M.  325 ;  Shirley  v.  Fearae,  33  Miss.  653 ;  Code, 
Koryland,  1860,  p.  133. 

>  Stone  V.  Ashley,  IS  N.  H.  38 ;  Elliot  v.  Sleeper,  2  N.  H.  529 ;  Freach  v. 
French,  3  N.  H.  234 ;  Kingsley  o.  Holbrook,  45  N.  H.  320 ;  Hastings  v.  Cutler,  S4 
N.  H.  481 :  ante,  *148. 

*  Fitzhngh  v.  Croghan,  2  J.  J.  Marsh.  429. 

*  Clark  V.  Qraham,  6  Wheat  577  ;  Patterson  v.  Pease,  5  Ohio,  119;  Shnltsv. 
Moore,  1  McLean,  520 ;  Rev.  Sut.  1860,  p.  459,  ch.  34,  ^  1 ;  Richardson  v.  Bates, 
8  Ohio  St.  261. 

*  Merwin  v.  Camp,  3  Conn.  35  ;  Coit  v.  Starkweather,  8  Conn.  289,  293. 

*  Winsted  Sayings  Bank,  &c.  v.  Spencer,  26  Conn.  195. 

Y  2  Greenl.  Er.  §  295,  note ;  Verm.  Gfen.  Sut.  1863,  ch.  65,  \  18. 

*  4  Kent,  Com.  457. 

*  Craig  V.  Finson,  Cheves,  272 ;  Jones  v.  Crawford,  McMolL  873. 

^^  4  Kent,  Com.  457  ;  Comp.  Stat.  398 ;  Chandler  v.  Kent,  8  Minn.  525,  extend- 
ing to  leases  for  three  jears.  Ross  v.  Worthington,  11  Minn.  443.  Bat  if  attested 
by  one,  it  may  be  good  in  eqnity  against  a  purchaser  with  notice,  lb.  438. 

u  Lalor,  Real  Est  238 ;  Thornt.  Cony.  187  ;  Id.  66 ;  Id.  161 ;  Id.  373 ;  Cocfa  v. 
Brogan,  5  Ark.  693.  Bat  see  Ark.  Dig.  Stat.  1848,  ch.  37,  §  12 ;  Genter  r.  Morri- 
son, 31  Barb.  155 ;  Menlej  v.  Zeigler,  23  Tex.  93. 

^  Parke  v.  Mears,  2  B.  &  P.  217  ;  Jackson  o.  Phillips,  9  Cowen,  113. 
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dies  of  an  instrument  by  which  a  freehold  interest  in  lands 
may  be  conveyed,  it  may  be  proper  to  add,  that  the  same 
requirements  have  been  held  essential  in  conveying  a  fixture 
like  a  shingle-mill  securely  fixed  in  a  saw-mill  belonging  to  the 
owner  of  the  freehold,  if  he  sells  it  without  severing  it  from 
the  freehold.^    It  may  be  added,  that  the  witnesses  to  a  deed, 
according  to  Mr.  Barrington,  when  commenting  upon  the  stat- 
ute of  York,  were  anciently  a  necessary  part  of  the  jury, 
which  was  to  try  the  validity  of  such  an  instrument.    This 
statute  provides,  that  if,  upon  being  properly  summoned,  they 
do  not  appear,  the  jury  might  proceed  without  them.^    But 
witnesses  to  deeds  cannot,  like  those  to  wills,  express  opinions 
of  the  capacity  of  the  signers.    They  can  only  testify  to  facts, 
as  other  witnesses  do.' 

12.  A  deed  may  be  executed  by  the  grantor  himself,  or,  as  a 
general  rule,  he  may  do  it  through  his  agent  or  attorney.    But 
a  power  to  execute  a  deed  must  itself  be  by  an  instrument  un- 
der seal.^     In  respect  to  the  mode  in  which  this  must  be  done, 
in  order  to  its  creating  a  deed  which  is  valid  and  binding  upon 
the  principal,  much  seeming  nicety  has  been  observed  by  the 
courts.     Without  citing  any  considerable  number  of  the  mul- 
tiplied cases  in  which  the  question  has  arisen,  it  is  sufficient  to 
say  that  the  deed,  in  order  to  bind  the  principal,  must  appear 
to  be  clearly  his,  and  must  be  made  in  his  name.    The  signing 
must  he  expressed  to  be  his  act,  done  by  his  agent  or  attorney. 
Consequently,  both  the  names  of  the  principal  and  the  attor- 
ney must,  substantially,  appear  in  the  execution  of  the  deed, 
showing  not  only  that  the  grant  and  seal  were  those  of  the 
principal,  but  by  whom  these  acts  were  done.    If  the  deed  be 
the  deed  of  the  attorney, — as,  for  instance,  if  by  it  he  grants, 
or  he  sets  his  seal  and  the  like,  it  is  void  as  to  the  principal.^ 

1  TinU  V.  Faller,  28  Me.  545.    Bat  see  Claflin  o.  Carpenter,  4  Met  580,  aa  to 
■ale  of  growing  trees,  and  ante  Vol.  I.  pp.  7-9. 

*  Barring.  Stat,  4th  ed.  175.  *  Dean  v.  Fuller,  40  Penn.  St  474. 

*  Lmngton  v.  Pern  Iron  Co.  9  Wend-  532. 

*  Fowler  v.  Shearer,  7  Mass.  14,  19;  Clarke  v,  Conrtney,  5  Pet.  319;  White  v: 
Cnjltr,  6  T.  R.  176;  Frontin  p.  Small,  lid.  Raym.  1418;  Pryor  v.  Conlter,  1  Bail. 
517 ;  Harper  v.  Hampton,  1  Harr.  &  J.  709;  S  Am.  Jnr.  82,  et  aeq.,  a  learned  and 
elabckrate  article  bj  the  late  Mr.  David  Hofiinan ;  Barger  r.  Miller,  4  Wash.  C.  C. 
280;  El  well  v.  Shaw,  16  Man.  42 ;  Shanks  v.  Lancaster,  5  Gratt  110 ;  The  State 
V.  JeaoiDgs,  10  Ark.  428 ;  1  Amer.  Lead.  Cas.  577,  tt  aeq,;  Brinlej  o.  Shaw,  2  Cosh. 
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A  deed  by  an  attorney  after  the  death  of  his  principal,  is 
void,  though  the  death  be  not  known  at  the  time  of  ezecnt* 

ing  it.^  * 
[*574]      ♦13.  A  few  cases  will  serve  to  show  the  nice  distiiio- 

tions  and  seeming  conflict  of  opinion  which  have  pie> 
vailed  at  different  times  upon  this  subject.  In  Wilkes  v.  Back,' 
Grose,  J.,  held,  that  executing  a  bond, ''  M.  W.  for  J.  B.,"  was 
as  binding  upon  J.  B.,  as  if  executed  ^*  J.  B.  by  M.  W."  But 
this  is  altogether  opposed  to  the  doctrine  advocated  by  Mr. 
Hoffman,  in  the  article  above  cited.     And  if  it  might  avail  as 
an  execution  of  a  bond,  it  is  very  much  doubted  whether  it 
could  if  of  a  deed  of  conveyance,  though  in  Jones  v.  Garter,' 
Judge  Roane  held,  that  where  a  deed  was  signed  B.  W., "  at- 
torney for  R.  G.,*'  it  was  clearly  a  good  execution  of  the  deed. 
But  in  Elwell  v.  Shaw,  cited  above,  the  deed  recited  the  power 
of  attorney,  after  which  followed  "J.  S.,  by  virtue  of  the  powei 
aforesaid,  hereby  grant,  Ac."    In  witness  whereof  I  have  set 
the  name  and  seal  of"  —  the  principal.    It  was  signed  ^^  J.  S" 
with  a  seal,  and  was  held  not  to  be  the  deed  of  the  principal. 
The  case  of  Barger  v.  Miller,  above  cited,  was  substantially  like 
that  of  Elwell  v.  Shaw,  in  its  facts  and  decisions.    In  the  case 
of  Harper  t^.  Hampton,  the  granting  part  of  the  deed  was  ^'B- 
G.  H.  for  and  as  attorney  of  J.  R.,  and  in  pursuance* of  the 
above-mentioned  power  of  attorney,  hath  granted,  Ac.,  and  it 
was  signed  "  R.  G.  H.,  attorney  for  J.  R."    And  it  was  held 
to  be  the  deed  of  the  attorney  and  not  of  the  principal.^  In  the 
case  of  Wood  v.  Goodridge,  the  attorney  executed  the  deed  bj 

*  Note. — This  does  not  applj  to  cases  where  the  power  of  the  attomej  ii 
coupled  with  an  interest  where  the  power  sarrives  the  death  of  the  principal, 
as  has  heretofore  been  explained  in  former  parts  of  this  work.  See  toI.  li 
p.  *499,  and  cases  cited ;  vol.  2,  p.  *d24 ;  Vamum  v.  Mesenre,  S  Allen,  15S. 

337 ;  McDonald  v.  Bear  Riyer, &c.  Co.  IS  Cal.  S85 ;  Mnssex  v-  Scott,  7  Ciuli.  SIS; 
Brinley  v.  Mann,  S  Cosh.  337. 

I  Harper  p.  Little,  2  Me.  U ;  Stetson  v.  Patten,  Id.  353;  ante,  p.  •824;  Fcnis 
V.  Irving,  28  Cal.  648. 

s  Wilkes  0.  Back,  2  East,  142. 

'  Jones  V.  Carter,  4  Hen.  &  M.  196. 

*  Elwell  V.  Shaw,  16  Mass.  42:  Harper  v.  Hampton,  1  Harr.  ft  J.  709;  Baiger 
V.  Miller,  4  Wash.  C.  C  280;  Ediols  v.  Cheney,  28  Cal.  160  accd't;  MomaoA  v. 
Bowman,  29  Csl  352 ;  Townshend  o.  Coming,  23  Wend.  439. 

[599] 


CH.  IV.  §  2.]  TITLE  BY  PRIVATE  GRANT.  251 

signing  the  principal's  name,  but  made  no  mention  of  its  being 
done  by  the  attomej,  and  it  was  held  not  to  be  an  execution 
as  to  the  principal.^    But  where  the  deed  itself  stated  that  it 
was  executed  bj  the  grantor  by  his  attorney  W.  M.,  and  was 
simply  signed  M.  H.  (the  principal's  name),  it  was  held  a  good 
execution.^    In  the  case  of  Thurman  v.  Cameron,^  however, 
the  court  held  that  the  attorney  must  use  the  name  of 
his  principal,  *both  in  the  body  of  the  deed  and  by  way  [*575J 
of  signature.  It  would  probably  be  hopeless  to  attempt 
to  reconcile  the  various  cases  which  have  arisen  iu  the  English 
and  American  courts  upon  the  execution  of  deeds  by  attorney. 
The  reader  will  find  a  large  number  of  these  collected  and 
commented  on  by  the  editors  of  the  American  Leading  Gases.^ 
The  leading  doctrine  running  through  them,  though  not  always 
applied  alike,  seems  to  be,  that  to  make  such  a  deed  valid,  the 
instrument  itself  must,  in  terms,  show  that  it  is  the  deed  of  the 
principal,  that  he  makes  the  grants  and  the  covenants,  and  that 
the  seal  is  his.    The  instrument  in  some  part  must  also  show 
that  its  execution  by  the  principal  was  done  by  the  attorney 
named.    If  this  all  appears  clearly  in  any  part  of  the  instru- 
ment, the  precise  form  or  arrangement  of  the  words  does  not 
seem  to  be  essential.^ 

14.  An  exception  has  practically  grown  up  in  New  Hamp- 
shire, and  been  in  use  at  times  in  Massachusetts,  in  the  ex- 
ecution of  deeds  by  towns  and  other  public  bodies  who  act  by 
attorney,  it  being  there  held  to  be  sufficient  that  the  deed  is 
signed  in  behalf  of  the  body  represented  by  the  attorney,  but  in 
the  name  and  with  the  seal  of  the  agent,  though  it  seems  rather 
to  have  been  sustained  on  the  ground  that  eommunis  error  facU 

1  Wood  9.  Ooodridge,  6  Ciuh.  117. 

*  Derinney  v.  Beynolds,  1  Watts  &  S.  328. 
'  Thnnnaa  v.  Cameron,  24  Wend.  90. 

*  1  Am.  Jjead  Cas.  577,  d  aeq, 

^  See  Doe  v.  Blacker,  27  6a.  418 ;  Batterfield  v.  Beall,  3  Ind.  203.  For  caies 
irhere  equity  g^rants  relief  when  a  deed  has  been  sealed  and  delivered  bj  mistake  ixi 
the  name  of  the  attoraej  instead  of  the  principal,  see  1  Am.  Lead.  Cas.  585.  See 
WilkJiison  9.  Gettj,  13  Iowa,  157. 

*  Cofran  r.  Cockran,  6  N.  H.  488 ;  Ward  v.  Bartholemew,  6  Pick.  409.  See 
slso  the  caae  of  Manufactaring  Corporation,  in  Connecticut  Magill  v.  Hinsdale,  6 
Conn.  465 ;  comtra,  in  liasaachnsetts.    Brinley  o.  Mann,  2  Cosh.  837. 
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15.  The  character  of  the  power  under  which  a  deed  may  be 
executed  by  an  agent  for  another,  depends  upon  the  circam- 
Btance  whether  the  act  of  signing  is  done  in  the  presence  or 
absence  of  the  principal.  If  done  in  his  presence,  an  oral  di- 
rection to  do  the  act  will  be  sufficient,  it  being  theoreticallj 
the  act  of  the  principal  himself.^    But  if  the  act  is  to  be  done 

in  the  absence  of  the  principal,  it  must  be  given  by  an 
[*576]  *instrumeut  under  the  hand  and  seal  of  the  principal.' 

Nor  would  a  subsequent  acknowledgment,  that  the  one 
acting  as  such  was  in  fact  the  grantor's  attorney,  be  sufficient. 
A  power  under  seal  is  the  only  way  one  can  be  made  an  attor- 
ney to  execute  a  deed,'  and  in  many  of  the  States,  the  instru- 
ment must  be  acknowledged  and  recorded  like  the  deed  itself.* 

16.  It  is  customary  in  England,  to  indorse  upon  the  deed  a 
receipt  or  certificate  of  payment  of  the  consideration  money, 
although  this  is  commonly  acknowledged  in  the  premises  of 
the  deed,  and  this  certificate  is  attested  by  witnesses.  But 
this  practice  does  not  seem  to  have  been  adopted  in  this  coun- 
try.*^ 

17.  It  may  be  necessary,  in  order  to  make  a  valid  deed,  if 
the  party  to  its  execution  is  unable  to  read  it,  and  requires 
this  to  be  done,  to  read  it  to  him  as  it  is  written.  But  if  the 
party  can  read,  it  is  not  open  to  him,  after  executing  it,  to  in- 
sist that  the  terms  of  the  deed  were  diffi^rent  from  what  he 

1  BaU  V.  Danatenrille,  4  T.  R.  31S ;  Qftrdner  v,  Gardner,  5  Cnsh.  4SS;  Wood  «. 
Goodridge,  6  Cash.  117,  121 ;  King  v.  Longnor,  4  B.  &  Ad.  647;  Shep.  Touch. 
57 ;  Frost  v.  Deering,  21  Me.  156,  where  the  husband  signed  the  wife's  niiine  in 
her  presence  and  bj  her  direction,  which  was  held  saffident  Boms  v.  XiyBde*  6 
Allen,  309,  310;  Yidean  v.  Griffin,  21  Cal.  392;  Kime  v.  Brooks  9  Ired.  219 ; 
McKay  v.  Bloodgood,  9  Johns.  285. 

'  Shep.  Touch.  57 ;  Plnmmer  v.  Rnssel,  2  Bibb,  17 ;  Montgomery  o.  I>orkNi,  6 
K.  H.  250 ;  Walk.  Am.  Law,  365 ;  Stetson  o.  Patten,  2  M&  358.  Nor  wiU  a  snb- 
teqaent  parol  adoption  of  the  act  make  it  ralid.  Smith  v.  Dickenson,  6  Humph. 
261 ;  Tappan  v,  Redfield,  1  Halst.  Ch.  399 ;  Rhode  v.  Lontfaain,  6  Blackf.  413 ; 
Kime  v.  Brooks,  tup, 

*  Yidean  o.  Griffin,  21  Cal.  389 ;  Hanfbrd  v,  McNair,  9  Wend.  54. 

*  Montgomery  v.  Dorion,  6  N.  H.  250.  But  the  deed  wiU  be  good  againsi  the 
grantor  and  his  heirs,  and  create  a  good  title  against  strangers,  though  the  power 
is  not  registered.  Mass.  Gen.  Stat.  ch.  89,  S  29 ;  Walk.  Am.  Law,  365.  Ac- 
knowledging and  recording  not  necessary  in  Georgia  or  Indiana.  Doe  o.  Blacker, 
27  Ga.  418 ;  Moore  v.  Pendleton,  16  Ind.  481.  But  see  Bntterfidd  v.  Beall,  3  Ind. 
203. 

*  1  Wood,  Conr.  239. 
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supposed  them  to  be,  when  he  signed  it.  Nor  could  one  who 
is  unable  to  read,  be  admitted  to  object  that  he  was  misled  in 
signing  a  deed,  unless  he  had  requested  to  hear  it  read,  and 
this  had  not  been  done,  or  a  false  reading  had  been  made  to 
Mm,  or  its  contents  falsely  stated.^ 

18.  A  grantor  is  presumed  to  have  known  the  contents  of 
tiie  deed  he  has  executed,  unless  the  contrary  be  affirmatively 
shown.^    And  one  who  executes  a  deed,  cannot  avoid  it  on  the 
ground  of  ignorance  of  its  legal  effect.^    The  rule  on  this 
subject  is  thus  stated :  ^^  A  deed  cannot  be  avoided  in  a  court 
of  law  except  for  fraud  in  its  execution,  or  other  fraud  or  im- 
position practised  upon  the  grantor  in  procuring  his  signature 
and  seal,"  —  a  fraud  which  goes  to  the  question  whether  the 
deed  ever  had  any  legal  existence.    The  law  does  not  reach 
the  cases  of  deeds  procured  by  undue  influence  over  the 
grantor,  if  he  be  of  legal  capacity.    The  only  relief  in  such 
cases  is  in  equity.* 

19.  There  is  usually  a  date  inserted  in  the  deed,  as  indicat- 
ing the  time  when  the  same  was  executed  and  delivered.    In 
indentares,  this  is  commonly  at  the  beginning  of  the  instru- 
ment, but  in  single  deeds,  or  deeds  poll,  it  is  generally 
inserted  'at  the  close.     But  though  a  presumption  [*577] 
would  arise  that  the  deed  was  delivered  and  took  efiect 
on  the  day  of  its  date,  if  there  was  nothing  offered  in  evidence 
to  control  this,  it  is  always  competent  to  show  that  the  date 
inserted  was  not  the  true  date  of  its  delivery.    Besides,  it  is 
immaterial  whether  a  deed  has  any  date  or  not,  nor  would  it 
be  affected  though  the  date  was  an  impossible  one,  like  the 
thirtieth  of  February.    Dates  have,  however,  been  in  general 
use  since  Edward  11.  and  Edward  III.^ 

■ 

^  1  Wood,  Coot.  237 ;  Shep.  Touch.  56 ;  Manser'a,  case,  2  Rep.  3 ;  Henry 
Pigot's  ease,  11  Bep.  27  b;  Jackson  v.  Croy,  12  Johns.  429;  Hallenback  v. 
Ihrwitt,  2  Johofl.  404 ;  Jackson  v.  Hayner,  12  Johns.  469 ;  Taylor  v.  King,  6 
Mant  358 ;  Com.  Pig.  Fait,  B.  2 ;  SouTerbye  v,  Arden,  1  Johns.  Ch.  252 ;  With- 
mgum  V,  WArxen,  10  Met  434. 
'^  EimbaU  o.  Baton,  S  N.  H.  391. 
»  I  Wood,  Coot.  238 ;  2  Rep.  3. 

^  Tmnuui  v.  I^ore,  14  Ohio  St.  155  ;  Hartshorn  v.  Day,  19  How.  223. 
^  Co.  lilt.  6  a;  Perkins,  S  U5 ;  Goddard's  case,  2  Rep.  4  b;  Com.  Dig.  Fait.  B. 
J ;  Sbep.  Touch.  52,  55,  58 :  Jackson  v.  Schoonmaker,  2  Johns.  234 ;  Colqnhoaa 
r.  AtkioBon,   6  Monf.  550 ;  Lee  v,  Mass.  Ins.  Co.  6  Mass.  208,  219 ;  M'Kinney  v. 
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20.  Passing  over,  for  the  present,  the  provisions  in  most  of 
the  States  for  acknowledging  deeds  before  certain  prescribed 
officers,  it  remains  to  speak  of  that  ceremony  indispensable  to 
their  validity,  though  all  the  other  requisites  have  been  com- 
plied with,  namely,  delivery.  In  this  respect  all  courts  and 
writers  agree.  But  in  applying  the  doctrine,  they  are  not  uni- 
form in  defining  what  constitutes  such  a  delivery.  That  a 
delivery  is  essential  to  give  effect  to  a  deed,  authorities  might 
be  multiplied  indefinitely.  Those  cited  below  will  be  suffi- 
cient.^ A  delivery  of  a  deed  is  as  essential  to  the  passing  of 
an  estate  as  the  signing,  and  so  long  as  the  grantor  retains 
the  legal  control  of  the  instrument,  the  title  cannot  pass  any 
more  than  if  he  had  not  signed  the  deed.^ 

20  a.  Delivery  being  so  essential  to  the  giving  effect  to  a 
deed,  it  becomes  important  to  define,  so  far  as  can  be  by  the 
language  and  rulings  of  courts,  what  amounts  to  such  ddivery 
under  the  various  circumstances  of  the  different  cases.  In  the 
first  place,  the  grantor  must  give  up  control  or  dominion  over 
the  deed,  and,  in  the  second  place,  the  grantee  must  actually 
or  by  implication  have  accepted  the  deed  as  his  own,  and  the 
estate  conveyed  by  it.  Thus  a  delivery  of  a  deed  after  the 
grantor's  death  is  of  no  effect.'  A,  being  indebted  to  B,  agreed 
to  secure  him  by  a  deed  of  his  land.  He  made  a  deed  unknown 
to  B,  and  had  it  recorded,  and  B  died  without  any  knowledge 
of  its  being  made,  and  it  was  held  not  to  be  a  sufficient  accept* 
ance  to  make  it  good.^  A  deed  voluntarily  placed  in  the  gran- 
tee'fl  hands  is  never  an  escrow.^    Where  the  grantor  made  a 

Rhoades,  5  Watte,  843 ;  M'Connell  v.  Brown,  Litt.  Sel.  Cab.  459  ;  1  Wood,  Coo^ 
195 ;  Geisfl  v.  Odenheimer,  4  Yeates,  278 ;  Osboum  v.  Rider,  Cro.  Jac.  135; 
Thompson  v.  Thompson,  9  Ind.  838  ;  Genter  v.  Morrison,  81  Baii>.  155 ;  Bannia; 
v.  Edea,  6  Minn.  402 ;  Swan  v.  Hodges,  3  Head,  254. 

1  1  Wood,  Cony.  193 ;  Shep.  Touch.  57  ;  Co.  Lit  85  b  ;  CSoddaid'a  caas,  S  B<F 
4  b ;  Com.  Dig.  Fait,  A.  3 ;  Holick  v,  SootH,  4  Gilm.  175  ;  Chordi  p.  Oilman,  IS 
Wend.  656,  658 ;  Fairbanks  v.  Metcalf,  8  Mass.  280,  239 ;  Stalea  v.  Brova,  1< 
Venn.  563 ;  Fletcher  v.  Mansnr,  5  Ind.  267. 

s  Cook  V,  Brown,  34  N.  H.  476 ;  Johnson  v.  Farley,  45  N.  H.  510;  OrenMO  r. 
Kerr,  17  Iowa,  486,  490. 

*  Jackson  v.  Leek,  12  Wend.  107 ;  Fay  v.  RichaidsoD,  7  Pk^.  91 ;  Fo<t>  P^ 
30. 

*  Jackson  v.  Phipps,  12  Johns.  421 ;  Woodbniy  v.  Fisher,  20  Ind.  3S8. 

*  People  V.  Bostwick,  32  N.  T.  445,  454  ;  Broman  v.  Binghaiii,  S6  N.  T.  483. 
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deed,  which  the  grantee  saw,  and  the  grantor  agreed  to  put  it 
on  record,  and  did  so,  but  in  the  absence  of  the  grantee,  and 
without  any  formal  delivery  to  him,  it  was  held  to  be  a  good 
deliFeij,  the  register  being  by  such  assent  constituted  the  agent 
to  accept  the  delivery.^    The  deed  must  pass  under  the  power 
of  the  grantee,  or  some  one  for  his  use,  with  the  grantor's  con- 
tent^   If  after  a  deed  is  put  on  record  for  the  grantee,  he  as> 
seats  to  or  ratifies  the  act,  it  becomes  a  good  delivery.  But  any 
lien  or  attachment  laid  upon  the  land  or  the  property  of  the 
grantor,  before  such  assent,  would  hold.^    Many  of  the  cases 
hold,  that  a  delivery  of  a  deed  to  a  stranger  passes  the  title,  upon 
the  ground  that  the  law  presumes  an  assent  and  acceptance  on 
the  part  of  the  grantee.    But  the  same  cases  hold  that  if  the 
grantee  does  dissent,  the  title  does  not  pass.^    And  some  of  the 
cases  hold  that,  in  such  a  case,  until  the  deed  is  accepted,  if  it 
be  not  an  escrow  the  grantor  may  resume  it,  and  thus  prevent 
its  taking  effect  at  all.^  The  assent  by  the  cashier  of  a  bank  to  a 
deed  made  to  the  bank  is  sufficient.^  If  these  various  rulings  of 
the  courts  can  be  reconciled,  it  still  seems  to  leave  the  title  to  the 
estate  in  an  anomalous  condition,  between  the  depositing  of  the 
deed  with  the  stranger  and  its  acceptance  by  the  grantee.    The 
presumption  of  acceptance  which,  it  is  said,  the  law  raises  in  such 
eases,  is  merely  evidence  of  delivery,  at  best,  and  whether  it  can 
ever  be  fairly  raised  as  a  rule  of  law^  except  in  case  of  infant 
grantees,  and  such  as  are  under  disabilities  to  assent,  may  per- 
haps be  gravely  questioned,  after  the  language  of  Abbot,  C.  J., 
in  Townson  v.  Tickell.    ^^  The  law  is  not  so  absurd  as  to  force 
a  man  to  take  an  estate  against  his  will."  He  refers  to  the  case 
above  cited  from  Yentris,  and  says :  ^^  Three  of  the  judges  there 
held  that  an  estate  did  not  pass  by  surrender  to  the  surrenderee, 
till  he  expressly  accepted  it.    Mr  Justice  Yentris  differed,  and 

^  Cooper  V.  Jackson,  4  Wis.  549,  553. 

'  SoMDcn  V.  Pamphrey,  24  Ind.  240 ;  Dearmond  v.  Dearmond,  10  Ind.  191 ; 
WilflOQ  V.  CaMidjr,  2  lod.  562. 

*  Parmelee  v.  Simpaon,  6  Wall.  U.  8.  SI ;  Jacluon  v.  Cleyeland,  15  Mich.  101 ; 
Elmore  v.  Marks,  39  Venn.  538,  542. 

^  PcsTey  V.   Tilton,  18  N.  H.  152;   Tompkins  v,  Wheeler,  16  Peters,  119; 
Thompaon  v.  X^each,  2  Vent.  198. 
«  Johnson  v.  Farley,  45  N.  H.  509  ;  Deny  Bank  v.  Webster,  44  N.  H.  268. 
*  Farm/tK^B,  &c  Bank  v.  Drury,  38  Venn.  431. 
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held  that  it  passed  immediately,  liable  to  be  divested  by  the  dis- 
sent of  the  surrenderee.  His  judgment  is,  however,  wholly 
founded  on  this :  that  a  party  to  whom  an  estate  is  given,  must 
be  taken  to  give  an  implied  assent  to  that  which  is  for  his  benefit, 
till  the  contrary  appears."  And  Best,  J.,  in  the  same  case  sajs: 
"  It  seems  to  be  contrary  to  common  sense,  to  say  that  an  es- 
tate should  vest  in  a  man  not  assenting  to  it."  And  though  the 
case  was  one  of  devise,  the  same  reasoning  would  applj  with 
stronger  force  inter  vivos j  in  respect  to  deeds.^  But  a  deed  may 
be  delivered  without  an  actual  manucaption  by  the  grantee  or 
his  agent.  Thus  a  wife  wishing  to  convey  her  land  to  her  hat- 
band through  a  third  person,  joined  with  him  in  making  a  deed, 
which  was  left  upon  their  table  till  the  next  morning,  when  the 
grantee  came,  and  executed  a  deed  to  the  husband,  who  took 
both  deeds  and  put  them  on  record,  and  it  was  held  to  be  a  good 
delivery.^  And  if  once  delivered,  the  validity  and  effect  of  the 
act  will  not  be  impaired  by  the  deed  being  taken  and  retained 
by  the  grantor.* 

21.  And  if  once  delivered,  it  cannot,  if  valid,  be  defeated  b; 
any  subsequent  act,  unless  it  be  by  virtue  of  some  condition 
contained  in  the  deed  itself.^ 

22.  Regularly,  therefore,  there  can  be  but  one  deU^erj 
of  the  same  deed,  for  if  the  first  is  effectual,  the  second 
cannot  be  of  any  avail.  This  principle  is  applicable  in  cases 
where  infants,  femes  covert,  and  the  like,  have  undertaken  to 
give  validity  to  a  deed  which  has  once  been  delivered,  by  deliv- 
ering it  a  second  time.     And  the  result  is,  that  where 

[*578]  it  is  merely  *voidable,  as  in  the  case  of  an  infant,  or 
person  of  non-sane  memory^  a  second  delivery  after  his 
disability  has  been  removed,  would  be  simply  void.  Whereas, 
a  delivery  by  a  feme  covert  being  void,  if  she  makes  a  second 
one  on  becoming  discovert,  it  will  be  good,  and  give  effect  to 

1  Townson  v.  Tickell,  8  B.  &  Aid.  36.  See  Yoange  v.  GoUbeaa,  3  WaO,  U-  §• 
641 ;  Dikes  v.  Miller,  24  Tex.  423 ;  Fonda  v.  Sage,  46  Barb.  109. 

>  Somera  v.  Pamphrey,  24  Ind.  240 ;  FoUj  v.  Vantayl,  4  Halst.  153.  See  elfO 
Shel ton's  case,  Cro.  Eliz.  7. 

*  SoQverbye  v.  Arden,  1  Johns.  Ch.  255 ;  Shelton's  case,  Cro.  Elis.  7 ;  Gonne&f 
V.  Doe,  8  Blackf.  320 ;  Somers  v.  Pamphrey,  24  Ind.  240. 

«  Hawksland  v.  Gatchel,  Cro.  Elis.  835 ;  Com.  Dig.  Fait,  A.  36.  See  1  Wood, 
Conr.  194 ;  Toange  v.  Moore,  1  Strobh.  48. 
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her  deed.^  Where  husband  and  wife  joined  in  a  deed  of  wife's 
land,  but  the  deed  was  not  delivered  until  after  her  death, 
though  the  deed  thereby  passed  the  interest  of  the  husband,  it 
did  not  that  of  the  wife,  since  the  deed  never  took  effect  in  her 
lifetime.^ 

23.  A  deed  takes  effect  from  its  delivery,  irrespective  of  its 
date,  though  prima  facie  the  date  is  to  be  taken  at  the  time  of 
delivery.^  But  if  the  date  of  the  acknowledgment  is  subse- 
quent to  the  date  of  the  deed,  the  law  does  not  presume  a  de- 
hvery  prior  to  the  acknowledgment.^ 

24.  But,  to  have  the  effect  of  a  delivery,  the  deed  must  first 
have  been  executed  completely ;  no  delivery  before  that  can 
give  force  to  the  deed.* 

25.  In  undertaking  to  define  what  will  constitute  a  delivery 
of  a  deed,  it  is  said  that  it  may  eithor.be  '^  actual,  that  is,  by 
doing  something  and  saying  nothing,  or  verbal,  that  is,  by  say- 
ing something  and  doing  nothing,  or  it  may  be  by  both."    But 
it  must  be  by  something  answering  to  the  one  or  the  other, 
or  both  these,  and  with  an  intent  thereby  to  give  effect  to 
the  deed.^     Among  the  illustrations  given,  of  what  would 
amount  to  a  delivery  by  the  mode  above  stated,  is  that  of  a 
deed  lying  upon  a  table  in  presence  of  the  parties,  and  the 
grantor  tells  the  grantee  to  take  it  and  he  does  so.     Here  the 
delivery  takes  place  by  words  alone,  on  the  part  of  the  maker. 
If,  on  the  other  hand,  the  grantor  throws  the  deed  upon  the* 

1  I  Wood,  Cony.  196;  Com.  Dig.  Fait,  B.  5;  Shep.  Toach.,Pre8t  ed.  60,  and. 
note;  2  RoUe,  Abr.  Fait«  N.  1;  Yerplaok  v,  Sterry,  IS  Johne.  536,  548 ;  Mills  v. 
Qon,  20  Rck.  S8,  36;  Perkins,  S  IM- 

*  Sboenberger  v.  Zook,  34  Fenn.  St  24. 

'  Harrison  v.  Phillips  Academjr,  12  Mass.  455,  460;  Jackson  v.  Bard,' 4  Johns. 
230;  Geisa  v.  Odenhetmer,  4  Teates,  278 ;  1  Wood,  Cony.  195 ;  Goddard's  case,  2 
Rep.  4  b  ;  Shep.  Touch.  58,  72;  Colquhonn  v.  Atkinson,  6  Munf.  515 ;  M'Connell 
V.  Brown,  Lit.  Sel.  Gas.  462;  Gom.  Dig.  Fait,  G. ;  Gutts  v.  York  Go.  18  Me.  190. 
But  see  Elsej  v.  Metcalf,  1  Denio,  323 ;  Smith  v.  Porter,  10  Gray,  67. 

*  Blanchard  v.  Tyler,  12  Mich.  339. 

*  1  Wood,  Conr.  194;  Shep.  Touch.  58 ;  M'Kee  v.  Hicks,  2  Der.  379;  Boms 
V.  Ljmde,  6  Allen,  305. 

*  Com.  Dig.  Fait,  A.  3,  A.  4 ;  Shep.  Touch.,  Prest  ed.  58,  n. ;  1  Wood,  Gonv. 
193 ;  Co.  Lit.,  Day's  ed.  36  a,  and  note,  223 ;  2  Bolle,  Abr.  Fait,  K. ;  Verplank  r. 
Sterry,  1 2  Johns.  536 ;  Mills  v.  Gore,  20  Pick.  28,  36 ;  Hughes  v.  Fasten,  4  J.  J. 
Marsh.  572  ;  Methodist  Ghurch  v.  Jaques,  1  Johns.  Gh.  450 ;  Deannond  v,  Dci^r> 
mood,  10  Ind.  191;  Berry  v.  Anderson,  22  Ind.  39. 
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table,  intending  the  other  party  to  take  it,  and  he  does  go,  it 
will  be  a  delivery,  though  nothing  is  said.     If,  however,  the 

deed  is  laid  upon  the  table  without  any  such  intention, 
[*579]  and  the  grantee  *take8  it  up,  it  will  not  amount  to  a  de< 

livery.^  If,  therefore,  one  to  whom  a  deed  is  made,  gets 
possession  of  it,  without  something  answering  to  a  delivery  on 
the  part  of  the  maker,  it  will  not  avail  him  nor  affect  the  title  of 
the  maker .^  Thus  where  the  grantee,  after  the  formal  execu- 
tion of  the  deed  by  the  grantor,  took  the  same  in  the  grantor's 
presence,  without  any  objection  on  his  part,  it  was  held  to  be  a 
good  delivery.'  So,  though  the  grantor  deliver  the  deed  in 
consequence  of  false  and  fraudulent  pretences,  if  it  be  deliv- 
ered, and  grantee  conveys  to  an  innocent  third  party,  it  passed 
a  good  title.^  If  delivered,  the  deed  takes  effect,  though  both 
parties,  under  a  mistake  of  law,  understood  it  would  not  be  ef- 
fbctual  as  a  delivery  until  put  on  record.*^ 

26.  Ordinarily,  nothing  further  is  required  to  constitute  a 
delivery  of  a  deed,  on  the  part  of  a  corporation,  than  that  their 
common  seal  should  be  put  to  it  by  the  consent  of  the  corporar 
tion,  unless,  when  executing  it,  they  appoint  an  attorney  to 
deliver  it.  In  that  case  it  does  not  become  their  deed  until  its 
formal  delivery.^  A  delivery  of  a  deed  to  the  authorized  agent 
of  a  corporation,  is  a  delivery  to  the  corporation.^ 

27.  There  is  commonly  much  less  difficulty  in  determining 
whether,  in  any  given  case,  there  has  been  a  delivery  of  a  deed 
where  the  transaction  is  directly  between  the  parties  to  the  in- 
strument, than  where  it  is  delivered  through  the  agency  of  third 
persons ;  for  the  delivery  may  be  made  by  or  through  other 

1  Com.  Dig.  Fait,  A.  8 ;  Mills  v.  Gore,  80  Pick.  28, 86 ;  ChamberhuQ  v.  Stann- 
ton,  1  Leon.  140 ;  1  Wood,  Cony.  193, 195 ;  Methodist  Chnrch  v.  Jaqnes,  iJofani. 
Ch.  456 ;  Shep.  Toach.  58 ;  Thoronghgood's  case,  9  Rep.  136 ;  Co.  lit  36  •, 
49  b. 

s  1  Wood,  Conv.  198 ;  Cntts  v.  York  Co.  18  Me.  190 ;  Black  p.  Lamb,  1  Bm»- 
ley  (N.  J.),  108,  116 ;  Roberts  v.  Jackson,  1  Wend.  478 ;  Hadkick  v.  Hadlod, 
22  111.  388. 

«  Williams  v.  Snllivan,  10  Rich.  £q.  217 ;  Stewart  v.  Weed,  11  Ind.  94. 

*  Berry  v.  Anderson,  22  Ind.  41 . 

«  Henchliff  V.  Hinman,  18  Wis.  138. 

•  1  Wood,  Cony.  194 ;  Co.  Lit.  36,  n.,  22,  n. ;  Willis  v.  Jermine,  S  Leon.  97 ;  I. 
c.  Cro.  Elis.  167  ;  Com.  Dig.  Fait,  A.  3 ;  2  Rolle,  Abr.  Fait,  L 

7  Western  R.  R.  v.  Baboock,  6  Met.  356. 
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persons  than  the  immediate  parties  to  the  same.  And  a  deliv- 
ery may  be  made  good  by  a  subsequent  assent,  though  origi- 
nally invalid  for  want  of  it,  upon  the  principle,  —  omnis  rati- 
haikio  mandato  cequiparatur^ 

28.  Tims,  a  deed  may  be  delivered  to  the  grantee  himself, 
or  it  may  be  delivered  to  a  stranger  unknown  to  the  person  for 
whose  benefit  it  is  made,  if  so  intended  by  the  maker,  and 
this  may  be  an  effectual  delivery,  the  moment  it  is  assented  to 
by  the  grantee,  even  though  the  grantor  may  in  the  mean  time 
have  deceased.^    Thus,  in  Hatch  v.  Hatch,  and  Foster 
r.  Mansfield,*  *a  father  made  a  deed  to  his  son,  and  [*580] 
placed  it  in  a  stranger's  hands  to  be  delivered  to  the 
grantee  on  the  grantor's  death.    It  remained  there  until  the 
death  of  the  latter,  and  was  then  delivered  to  the  grantee,  and 
Fas  held  to  be  a  good  deed,  although  the  original  delivery  was 
not  regarded  as  that  of  an  escrow  by  the  grantor.    The  case 
of  Belden  v.  Carter  involved  the  same  principle,  and  the  case 
of  Doe  V.  Knight  furnishes,  perhaps,  a  still  stronger  illustra- 
tion* of  this  doctrine.    There,  one  Wynne,  being  indebted  to 
Garnans,  made  and  executed  a  mortgage  to  him  in  his  absence 
and  without  his  knowledge,  in  the  presence  of  his  niece,  who 
witnessed  it,  and  to  whom  he  declared  that  he  delivered  it. 
He  afterwards  had  the  deed  in  his  possession,  wrapped  in  an 
envelope,  and  handed  the  envelope  to  his  sister,  telling  her  to 
keep  it,  and  that  it  belonged  to  Oamans.     After  that  he  took 
it  again,  and,  at  a  subsequent  time,  handed  it  again  to  her, 
saying,  "  put  this  by."    The  matter  stood  thus  until  Wynne 
died,  when  the  sister  handed  the  parcel  to  a  firiend  of  Garnans, 
through  whom  he  received  it.     Wynne,  in  his  lifetime,  had  as- 
sured (Samans  that  he  would  secure  him  for  his  indebtedness. 

'  1  Wood,  Conr.  193;  Tuiier  v.  Whklden,  22  Me.  121;  Shirley  v.  Ayres,  14 
Ohio,  307 ;  Cooper  v.  Jackson,  4  Wis.  537. 

'  ]  Wood,  Conr.  193 ;  Com.  Dig.  Fait,  A.  3 ;  Hatch  v.  Hatch,  9  Mass.  307 ; 
Halick  V.  Scoril,  4  Gilm.  176 ;  Baffam  v.  Green,  5  N.  H.  71;  Belden  v.  Carter,  4 
^7>  66 ;  Haggles  v.  Lawson,  13  Johns.  S85 ;  Wheelwright  v.  Wheelwright,  2 
Masii.  447,  452  ;  Doe  v.  Knight,  5  B.  ft  C.  671 ;  O'Kelly  v.  O'Kelly,  8  Met.  436 ; 
Foster  v,  Mansfield,  3  Met.  412 ;  Wesson  v.  Stevens,  2  Ired.  Kq.  557 ;  Morrison  v. 
KfUy,  23  lU.  626  ;  Marsh  v.  Austin,  1  Allen,  238 ;  Cooper  v.  Jackson,  4  Wis.  953. 

*  Hatch  V.  Hatch,  9  Mass.  307 ;  Foster  v.  Mansfield,  3  Met.  412  ;  O'Kelly  v. 
O'Kelly,  8  Met.  439. 

4  Belden  v.  Carter,  4  Day,  66 ;  Doe  v.  Knight,  5  B.  ft  C.  671. 
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The  judge,  who  tried  the  case,  instructed  the  jury  that  if 
Wynne  retained  the  control  of  the  deed,  there  was  no  delivery ; 
but  that  if  he  parted  with  it,  and  for  the  benefit  of  Garnans,  in 
order  that  it  should  be  delivered  to  him  in  Wynne's  lifetime, 
or  after  his  death,  it  would  be  a  good  delivery,  which  ruling 
the  court  of  King's  Bench  held  to  be  correct,  and  the  verdict 
in  favor  of  the  validity  of  the  deed  was  sustained.     Although, 
in  referring  to  the  case  cited,  the  court  of  Georgia,  in  Oliver  v. 
Stone,  remark :  ^'  I  must  say  I  think  Garnans  v.  Knight  some- 
what difficult  to  uphold  ; "  it  forms  one  of  a  pretty  large  class 
of  cases  wherein  the  principle  is  maintained,  that,  so  far  as  the 
grantor  is  concerned,  it  will  be  a  sufficient  act  of  delivery  if, 
after  executing  a  deed,  he  place  it  in  the  hands  of  another,  out 
of  his  own  possession  and  control,  if  done  with  an  intent  that 
it  should  take  efifect  as  his  deed,  in  favor  of  the  grantee,  and 
the  same  will  become  effectual  to  pass  the  estate  granted,  as 
soon  as  the  same  is  known  and  assented  to  by  the  grantee.^    It 
would  be  otherwise,  if  the  grantor  retain  control  over  the  deed 
as  to  its  delivery,  as  when  he  delivers  it  to  a  third  party  to 
keep  and  deliver  it  to  the  grantee  named,  unless  he  should  call 
for  it  again.^    The  law  on  this  subject  is  thus  stated  by  Shaw, 
C.  J.    ^'  It  is  true,  that  in  theory  of  law,  the  grantee  in  a  deed 
poll  is  held  to  be  a  party  by  accepting  the  deed.     But  the  deed 
does  not  derive  its  efficacy  as  a  grant  and  conveyance  from  the 
act  of  the  grantee  in  accepting,  but  from  that  of  the  grantor  in 
executing  it.     In  case  of  a  plain,  absolute  conveyance  without 
condition,  either  no  special  acceptance  is  necessary  to  give 
it  effect,  or,  what  is  nearly  the  same  thing,  the  acceptance  of 
the  grantee  will  be  presumed.     So  the  delivery  of  the  deed  to 
a  third  person,  unconditionally,  for  the  use  of  the   grantee, 
gives  effect  to  the  deed.     From  these  considerations,  it  seems 
to  follow  that  the  efficacy  of  a  deed  to  transfer  real  estate  bj 

1  Cin.  VTil.  &c.  R.  R.  0.  Iliff,  13  Ohio  St.  249  ;  OliTer  v.  Stone,  24  Gft.  63, 70; 
Mallett  V.  Page,  S  Ind.  364 ;  Gaard  v,  Bradley,  7  Ind.  600 ;  Stewart  v.  We«d,  It 
Ind.  92  ;  Butler  &  Baker's  case,  3  Rep.  26  b ;  Broom,  Com.  275  ;  Phillips  p.  Hov- 
ton,  5  Jones  (Law),  302  ;  Cloud  v.  Calhoun,  10  Rich.  (Eq.)  358,  368;  Boodjr. 
Dayis,  20  N.  H.  140;  Mitchell  v.  Ryan,  3  Ohio  St.  382;  Church  v.  Gilmaa,  1^ 
Wend.  636; 

^  Phillips  V.  Houston,  sup.,  and  cases  dted ;  Deardorff  v.  Foresman,  14  Ad. 
L.  Reg.  545 ;  Cook  v.  Brown,  34  N.  EL  476. 
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deed  poll,  does  not  depend  upon  the  legal  capacity  of  the  gran- 
tee to  transfer  an  estate  by  deed."    It  was  accordingly  held, 
that  a  conveyance  may  be  made  by  deed  poll,  to  an  infant,  lu- 
natic, or  femt  covert^  although  such  grantee  would  be  under 
legal  disability  to  make  a  conveyance.^     The  foregoing  re- 
marks, however,  it  would  seem,  are  to  be  taken  as  a  statement 
of  what,  in  certain  cases,  would  be  taken  as  evidence  of  assent 
on  the  part  of  the  grantee,  rather  than  as  doing  away  with 
what  seems  to  be  a  first  principle,  that  no  man  can  be  com- 
pelled to  become  a  purchaser  of  land  without  his  knowledge 
and  assent.     Thus,  it  is  said,  ^'  the  act  of  making,  acknowledg- 
ing, and  having  the  deed  recorded,  would  not  be  sufficient  to 
transfer  the  title,  for  the  reason  that  a  contract  can  only  be 
consummated  by  the  act  of  two  persons,  or,  in  technical  lan- 
guage, by  the  assent  of  two  minds,  one  agreeing  to  part  with, 
the  other  to  accept  the  title."    '^  It  is  no  answer  to  this  posi- 
tion to  say,  that  when  a  deed  has  been  properly  acknowledged 
and  recorded,  a  delivery  will  be  presumed,  for  this  presump- 
tion, like  all  presumptions  which  exist  only  for  the  sake  of 
convenience,  must  yield  to  facts  when  established."  ^ 

29.  But  although  several  of  the  cases  seem  to  sustain  the 
doctrine,  that  a  delivery  of  a  deed  to  a  stranger  for  the  gran- 
tee, where  it  is  obviously  for  his  benefit,  passes  the  title  at  once, 
as  an  efiectual  delivery ;  the  better  opinion  seems  to  be,  that 
uo  deed  can  take  effect  as  having  been  delivered,  until  such  act 
of  delivery  has  been  assented  to  by  the  grantee,  and  he  shall 
have  done  something  equivalent  to  an  actual  accept- 
ance of  it ;  and,  •moreover,  the  act  of  delivery  and  ac-  [*581] 
ceptauce  must,  from  the  nature  of  the  case,  be  mutual 
and  concurrent  acts.    '^  Delivery  always  implies  an  acceptance 
by  the  person  to  whom  the  delivery  is  made,"  and  a  presump- 
tion of  delivery  arising  from  the  deed  being  recorded,  may  be 
rebutted  by  proof.    "  Acceptance  by  grantee  is  an  essential  part 

1  Concord  Bank  v,  Bellis,  10  Cash.  278;  MitcheU  v.  Rjan,  3  Ohio  St.  387; 
PeATey  v.  TUton,  18  N.  H.  152. 

*  BoJIiCt  p.  Tajlor,  34  Miss.  741.  See  Boardmao  d.  Dean,  34  Penn.  St.  252 ; 
Berkshire  M.  P.  Ins.  Co.  v,  Storg^s,  13  Gray,  177.  See  Mitchell  v.  Ryan,  3  Ohio 
St.  386,  387  ;  Jackson  v.  Bodle,  20  Johns.  184 ;  Dikes  v.  Miller,  24  Texas,  417 ; 
Derry  Bank  p.  Webster,  44  N.  H.  268 ;  Somen  v,  Pnmphrey,  24  Ind.  243 ;  Biallett 
r.  Page,  8  Ind.  364. 
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of  a  delivery."  ^    Proof  of  an  acceptance,  at  a  time  subsequent 
to  that  of  the  act  of  delivery,  would  not  be  sufficient  to  give 
validity  to  the  deed,  unless  the  act  of  delivery  be  a  continuing 
one  in  its  nature,  such  as  leaving  a  deed  on  deposit  to  be 
accepted  by  tlie  grantee  at  his  election.^    Thus,  where  a  father 
made  a  deed  to  his  son,  and  caused  the  same  to  be  recorded  in 
the  registry  of  deeds,  where  it  lay  at  the  time  of  the  death  of 
his  son,  who  never  knew  of  or  assented  to  such  deed,  it  vas 
held,  that  it  never  took  efiect  to  pass  any  title  to  his  son,  nor 
could  his  heirs  claim  under  it.^    It  is  an  essential  prerequisite, 
that  the  instrument  in  question  should  be  understood  by  the 
parties  to  be  completed  and  ready  for  delivery,  in  order  to  have 
a  mere  placing  it  in  the  hands  or  possession  of  the  grantee 
or  his  agent  construed  into  a  delivery.    Thus,  in  one  case,  it 
was  handed  by  one  party  to  the  other  to  examine  and  see  if  it 
was  satisfactory,  it  being  understood  that  it  might  be  neces- 
sary to  alter  or  correct  it.    In  another,  it  was  handed  to  the 
attorney  of  the  other  party,  accompanied  by  a  declaration  by 
the  party  executing  it,  that  he  was  not  to  be  bound  until  some- 
thing else  was  done.     And  in  both  these  cases  it  was  held  not 
to  be  a  delivery.^    While,  therefore,  it  is  not  competent  to  con- 
trol a  deed  by  parol  evidence,  where  it  has  once  taken  effect  by 
delivery,  it  is  always  competent,  by  such  evidence,  to  show  that 
the  deed,  though  in  the  grantee's  hands,  has  never  been  deliv- 
ered.*^ 

1  Wilsej  V.  Dennis,  44  Barb.  359;   Fonda  v.  Sage,  46  Barb.  123;   Foster  » 
Bcardsley  Co.  47  Barb.  513 ;  Yoonge  v.  Onilbeau,  3  Wall.  (U.  S.)  636,  641. 

*  Halkk  V.  Scovil,  4  Gilm.  177,  a  veiy  fullj  coDsidered  and  mJtAy  reaaoiMd 
opinion;  Buffum  i\  Oreen,  5  N.  H.  71  ;  Canning  v.  Pinkbam,  1  N.  H.  S53; 
Chorch  V.  GiUnan,  15  Wend.  656, 660 ;  Jackson  v.  Dnnlap,lJohn8.  Cab.  114 ;  Unjd 
V.  Giddings,  7  Obio,  pt  8,  50 ;  Jackson  v.  Bodle,  20  Johns.  187 ;  1  Wood,  Codt.  840. 

*  Maynard  v.  Maynard,  10  Mass.  456.  See  also  Jackson  v.  Phippa,  12  Jobas. 
41 S ;  Fennel  v.  Weyant,  8  Earring.  501 ;  Elsojv.  Metcalf,  I  Denio,  386;  Jones  v. 
Bush,  4  Barring.  1.    Bat  see  Mitchell  o.  Ryan,  8  Obio  Su  377. 

«  Grares  v.  Dudley,  20  N.  Y.  76 ;  Millerabip  v.  Brookes,  5  H.  &  Nor.  797 ; 
Black  V.  Shreve,  13  N.  J.  457.  See  Parker  o.  Parker,  1  Gray,  409 ;  Howe  ". 
Dewing,  2  Gray,  476 ;  Worrall  v.  Munn,  1  Seld.  229.  Note  and  cases  collected. 
Am.  ed.  5  H.  &  Nor.  801;  Phil.  W.  &  B.  Railroad  Co.  o.  Howard,  13  How.  334 ;  Bell 
V.  Ingestre,  12  A.  &  E.  k.  s.  317 ;  Dyson  v,  Bradshaw,  23  Cal.  528 ;  Berry  v.  An- 
derson, 28  Ind.  39 ;  Fonda  v.  Sage,  46  Barb.  184. 

*  Black  V.  Lamb,  1  Beasley  (N.  J.),  116;  Roberts  y.  Jackson,  I  W<9kd.478; 
Johnson  v.  Baker,  4  B.  &  Aid.  440 ;  BUck  v.  Shrere,  13  N.  J.  457«  459. 
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30.  Nor  will  the  making  and  executing  a  deed  in  all  re- 
spects, even  to  registering  the  same,  be  of  any  validity,  unless 
delivered  in  the  lifetime  of  the  grantor,  though,  if  the  record- 
ing of  the  deed  is  intended  as  a  delivery,  and  is  known  to  the 
grantee,  and  he  assents  to  the  same,  it  will  take  effect  from  the 
time  he  so  assents.^ 

31.  If  a  deed  is  found  in  the  grantee's  hands,  a  delivery  and 
acceptance  is  always  presumed.^ 

82.  And  although  where  tlie  grantor  has  parted  with  all 
control  of  the  deed,  and  it  is  upon  its  face  beneficial  to  the 
grantee,  an  acceptance  thereof  may  be  presumed  not- 
withstanding the  ^delivery  was  made  to  one  without  [*582] 
any  previous  authority  to  receive  it,  still  it  would  be 
necessary,  in  order  for  this  presumption  to  be  entertained, 
that  the  person  claiming  under  such  a  deed  should  show,  affir- 
matively, if  the  fact  is  doubtful,  that  the  grantee  was  in  esse  at 
Hie  time  of  such  delivery  made.^ 

33.  Where  the  grantor,  after  executing  the  deed  ready  for 
delivery,  retained  it  by  an  agreement  with  the  grantee  as 
security  for  the  payment  of  the  purchase-money,  it  was  held  to 
be  neither  a  delivery  nor  an  acceptance.^  But  where  the  par- 
ties were  together,  and  a  deed  was  duly  executed  and  acknowl- 
edged, a  declaration  by  the  grantor  that  he  delivered  it  as  his 

^  Jackson  v.  Leek,  12  Wend.  107  ;  Barns  v.  Hatch,  3  N.  H.  804 ;  Denton  .v. 
Perry,  5  Verm.  382 ;  Harrison  v.  Phillips  Academy,  12  Mass.  455,  461;  Jackson  v. 
Phipps,  12  Johns.  418;  Jackson  v,  Richards,  6  Cow.  617;  Elsey  v.  Metcalf,  1 
Denio.  326;  Hedge  v.  Drew,  12  Pick.  141 ;  Powers  v.  Rudsell,  13  Pick.  69,  77; 
Parker  v.  Hill,  8  Met  447,  that  a  delivery,  after  being  recorded,  is  good ;  Porter  v. 
Bockingham,  2  Harring.  197 ;  Baldwin  v.  Maultsby,  5  Ired.  505 ;  Scilwell  v.  Hub- 
hard,  20  Wend.  44 ;  Rathbnn  v.  Rathbun,  6  Barb.  98 ;  Oliver  v.  Stone,  24  Ga.  63 ; 
Berkshire  M.  F.  Ins.  Co.  v.  Stnrgis,  13  Gray,  177  ;  Boardman  v.  Dean,  34  Peon. 
St.  252 ;  Boody  v.  Davis,  20  N.  H.  140;  Shaw  v.  Hayward,  7  Cash,  174 ;  Mills  v. 
Gore,  20  Pick.  28 ;  ante,  pi  20,  a. 

*  Clarke  v.  Ray,  1  Harr.  &  J.  319  ;  Ward  v.  Lewis,  4  Pick.  518 ;  Ward  v.  Ross, 
1  Stew.  (Ala.)  136 ;  Canning  v.  Pinkham,  1  N.  H.  353 ;  Cutts  v.  York  Co.  18  Me. 
190;  Green  v.  Yamall,  6  Mo.  326  ;  Houston  v.  Stanton,  11  Ala.  412  ;  Chandler  v. 
Temple,  4  Cash.  285 ;  Sonthem  Life  Ins.  Co.  v.  Cole,  4  Fla.  359.  Bat  it  is  com- 
petent to  sboiw  that  it  was  snrreptitioasly  obtained.  Den  v.  Farlee,  1  N.  J.  279 ; 
Morrlf  p.  Henderson,  37  Miss.  501;  Adams  v.  Frye,  3  Met.  109 ;  Williams  v. 
Sallivan,  10  Rich.  Eq.  217  ;  Little  v.  Gibson,  39  N.  H.  505  ;  Black  v.  Shreve,  13 
K.  J.  459. 

>  Halick  0.  ScoTil,  4  Gihn.  190 ;  Bensley  v.  Atwill,  12  Cal.  231,  236.        • 

*  Jackson  v.  Dnnlap,  1  Johns.  Cas.  114. 
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deed,  without  asserting  any  right  to  retain  it,  was  held  to  be  a 
delivery,  although  the  deed  was  left  where  it  was  executed, 
and  was  afterwards  found  in  the  grantor's  possession.^  But 
where  one,  in  the  execution  of  an  agreement  to  convey  lands, 
tenders  a  deed  fully  executed  and  acknowledged  in  perform- 
ance of  that  agreement,  which  the  grantee  refuses  to  accept, 
it  in  no  manner  affects  the  vendor's  title  to  his  estate.^ 

34.  Where  the  deed  is  delivered  to  the  grantee  named,  the 
law  presumes  it  was  done  with  an  intent,  on  the  part  of  the 
grantor,  to  make  it  his  effectual  deed.     But  if  it  is  delivered 
to  a  stranger,  and  nothing  is  said  at  the  time,  no  such  infer- 
ence is  drawn  from  the  act  of  delivery.^    But  it  has  been  held, 
that  depositing  a  deed  in  the  post-office,  under  a  direction  to 
the  grantee,  is  tantamount  to  sending  it  by  a  special  messenger, 
and  is  a  delivery.*    The  law  bearing  upon  two  or  three  of  the 
points  above  stated,  is  commented  upon  by  the  court  of  Ohio, 
in  a  case  where  the  grantor  caused  his  deed  to  be  recorded, 
and  the  question  was  made  as  to  its  delivery.    They  held,  that 
the  record  of  a  deed  is  prima  facie  evidence  of  its  delivery; 
that  the  delivery  of  a  deed  to  a  stranger  for  the  use  of  the 
grantee  may  be  a  sufficient  delivery,  depending  upon  the  in- 
tention with  which  it  was  done.    If  delivered  to  the  grantee 
himself,  no  words  are  necessary,  since  the  law  presumes  in  such 
case  it  is  for  his  use.     If  delivered  to  a  stranger,  there  is  no 
such  presumption,  and  there  must,  therefore,  be  some  evidence 
beyond  such  delivery,  of  his  intent  thereby  to  part  with  his 
title.     But  no  precise  form  of  words  is  necessary  to  declare 
such  intent.     Anything  that  shows  that  the  delivery  is  for  the 
use  of  the  grantee,  is  enough.     And  having  it  recorded  is  of 
this  character,  so  far  as  to  raise  a  reasonable  presumption,  un- 
less controlled  by  other  evidence.     As  a  general  .rule,  accept- 
ance by  the  grantee  is  necessary  to  constitute  a  good  delivery, 
for  a  man  may  refuse  even  a  gift.     But  the  assent  may  be  be- 
fore as  well  as  after  the  deed  made.    And  where  the  grant  is  a 

^  Scrug^ham  v.  Wood,  15  Wend.  545 ;  SoaTerbyv  v.  Arden,  1  Johns.  Cli.  259, 
255 ;  Stewart  v.  Weed,  11  Ind.  92. 

s  Cole  r.  GUI,  U  lowm,  529. 

•  Shep.  Touch.,  Prest.  ed.  5S ;  Charcfa  v.  GUman,  15  Weod.  656 ;  1  Wood,  Go&T. 
195.  *For  what  ihonld  be  said,  see  Soayerbje  v.  Axden,  1  Johns.  Ch.  255. 

«  M'Kionej  v.  Rhoades,  5  Watts,  343. 

[609] 


CH.  IV.  §  2.]  TITLE  BT  PRIVATE  GRAlTr.  265 

pare  unqualified  gift,  the  presumption  of  acceptance  can  only 

be  rebutted  by  proof  of  dissent.    ^^  And  it  matters  not  that  the 
grantee  never  knew  of  the  conveyance,  for,  as  his  assent  is  pre- 
sumed from  its  beneficial  character,  the  presumption  can  be 
overthrown  only  by  proof  that  he  did  not  know  of  and  rejected 
it."    It  is  upon  this  ground  that  a  deed  to  an  infant  child  is 
sustained.    And  in  that  case,  the  deed  was  held  to  pass  the 
title  from  a  father  to  a  daughter,  though  she  died  without 
knowledge  of  its  having  been  made,  in  which  respect  it  is 
opposed  to  the  case  of  Maynard  v.  Maynard,  cited  above.^    In 
Alabama,  where  a  grant  was  made  by  deed  to  two  children  of 
the  age  of  ten  years,  by  a  father,  who  handed  the  deed  to  their 
mother,  and  ^^  told  her  to  keep  it,"  but  nothing  more  was  said 
or  done,  the  court  held  that  it  depended  upon  his  intention 
whether  it  should  be  a  delivery  of  the  deed  or  not,  and  left  it 
to  the  jury  to  find.^    But  until  known  or  assented  to  by  the 
grantee,  the  granted  premises  were  held  liable  to  be  attached 
by  a  creditor  of  the  grantor,  or  to  be  mortgaged  by  him.' 

35.  The  relation  of  a  party  to  whom  the  deed  is  delivered, 
to  the  estate  and  the  grantee  named,  may  be  such  that  the  law 
will  imply  an  acceptance  sufficient  to  give  effect  to  the  deed. 
Thus,  in  one  case,  where  delivery  was  made  to  a  father  for  his 
daughter,  his  acceptance  was  held  sufficient  from  his  character 
as  her  natural  guardian.^  So  where  a  deed  of  trust  was  de- 
liTered  to  the  cestui  que  trusty  who  was  the  beneficiary  under 
the  provisions  of  the  deed.^ 

*86.  If  there  are  several  grantees  in  a  deed,  it  may  [*588] 
be  delivered  to  one  on  one  day,  and  to  another  on 
another  day,  and  thereby  take  efiect  as  to  all.^    But  a  delivery 

1  Mitchell  V.  Rjan,  3  Ohio  St  377 ;  Folk  v.  Yam,  9  Rich.  Eq.  303,  accd't 
See  Majnard  v.  Maynard,  10  Mass.  456;  ante,  p.  *581,  pi.  29,  and  cases  cited; 
Wall  V.  Wall,  30  Miss.  91,  acceptance  presamed  from  the  beneficial  character  of 
the  grant,  thoagh  unknown  to  the  grantee.    So  Tibbals  v.  Jacobs,  31  Conn.  428. 

'  Or^ory  v.  Walker,  38  Ala.  26,  33. 

*  Day  V.  Griffith,  15  Iowa,  103 ;  Woodbury  v.  Fisher,  20  Ind.  389 ;  Parmelee  t^. 
Simpson,  5  Wall.  U.  S.  86 ;  Johnson  v.  Farley,  45  N.  H.  509 ;  Derry  Bank  v.  Web- 
ster, 44  N.  H.  268. 

*  Bryan  v.  Wash,  2  Gilm.  557. 

'  Sourerbye  o.  Arden,  1  Johns.  Ch.  240;  Jaqnes  v.  Methodist  Chorch,  17  Johns. 
577 ;  B.  G.  t  Johns.  Ch.  456 ;  Cloud  v.  Calhoan,  10  Rich.  £q.  362 ;  Morrison  v. 
KeUr,  22  Bl.  612. 

*  I  Wood,  Cony.  195. 
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to  one  does  not  operate  as  a  delivery  to  the  other,  unless  bo 
expressed  by  the  grantor.^  And  where  an  indenture  of  parti- 
tion, prepared  to  be  signed  by  several  co-tenants,  was  executed 
by  one  and  came  into  the  possession  of  the  others,  who  refused 
to  execute,  it  was  held  not  to  be  a  delivery  on  his  part.^ 

87.  It  has  been  stated  that  to  give  effect  to  a  deed,  there 
must  be  an  assent  to  it  by  the  grantee,  and  where  it  is  in  his 
favor,  the  law  inclines  to  presume  such  assent ;  yet  if  a  deed 
be  made  to  a  married  woman,  and  her  husband  dissents  thereto, 
it  is  void  as  to  her,  at  common  law.'  If  the  grant  be  to  hus- 
band and  wife,  and  he  assent,  she  cannot,  after  his  death, 
avoid  the  deed  by  verbal  waiver  or  disclaimer  of  the  title.^ 
But  it  is  unqualifiedly  stated  by  Coke,  that  if  an  estate  be  con- 
veyed to  a  wife,  and  the  husband  expressly  assents  to  the  same, 
she  may,  after  his  death,  and  so  may  her  heirs,  waive  the 
same.'' 

38.  And,  generally,  if  a  deed  is  delivered  to  one  who  is  au- 
thorized by  another  to  receive  it  for  him,  or  to  one  without  such 
previous  authority,  but  authorized  by  the  grantee  to  retain  it 
for  him,  it  is  held  to  constitute  an  effectual  delivery.*  Where 
the  deed  conveys  an  estate  to  one  which  is  defeasible  upon 
contingency,  and  the  same  is  thereupon  to  go  over  to  another, 
as  a  contingent  limitation,  or  there  is  a  contingent  remdnder 
limited  after  the  expiration  of  a  particular  estate,  a  deiiverj 
of  the  deed  to  the  first  taker  is  a  delivery  as  to  all  who  may 
be  to  take  under  it.^  And  a  remainder-man  may  take  imder 
a  deed  poll  delivered  to  the  tenant  of  the  particular  estate, 
though  a  stranger  to  the  deed.' 

89.  There  is  a  class  of  cases  which  it  is  enough  simply  to 

^  Hannah  v.  Swarner,  8  Watts,  9. 

s  Tewksbary  v,  O'Connell,  20  Cal.  69. 

•  1  Wood,  ConT.  240;  Melvin  v.  Propn.  &c.  16  Pick.  167 ;  Whdpdale'i  ciM, 
6  Rep.  119 ;  Batler  &  Baker's  case,  3  Rep.  29 ;  Folej  v.  Howard,  8  Oaike  (lowi), 
36 ;  Co.  Lit.  3  a. 

•  Bntler  &  Baker's  case,  3  Rep.  26 ;  1  Wood,  Conv.  240. 
^  Co.  Lit.  3  a. 

•  Turner  v.  Whidden,  22  Me.  121 ;  Stewart ».  Weed,  11  Ind.  94 ;  Guard  ».  BrtA- 
ley,  7  Ind.  600 ;  Western  R.  R.  v,  Babcock,  6  Met.  346,  case  of  a  delireiy  to  agent 
of  the  corporation. 

7  Folk  V.  Yam,  9  Rich.  Eq.  303. 
'  Phelps  V.  Phelps,  17  Md.  134. 
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refer  to  in  this  connection,  where  courts,  in  their  eagerness  to 
cany  out  the  intent  of  the  grantor,  and,  presuming  an  intent  on 
the  part  of  the  grantee  from  the  manifest  advantage  to  result 
to  him  from  the  deed,  so  far  assume  an  acceptance  to  be  made, 
as  to  hold  that  a  good  and  sufficient  delivery  has  taken  place 
and  become  effectual,  before  any  actual  acceptance  by  the 
grantee.  These  are  so  nearly  exceptions  to  the  general  rule  as 
to  deserve  a  separate  consideration,  and  embrace  that  class  of 
conveyances  which  debtors  in  embarrassed  circumstances  make 
for  the  benefit  of  creditors  when  delivering  a  deed  of  assign- 
ment, absolutely  and  unconditionally,  to  a  third  person,  to  be 
delivered  to  the  creditor.  Of  this  class  is  Merrills  v.  Swift, 
where  the  deed  took  precedence  of  an  attachment,  though  not 
actually  received  and  accepted  by  the  creditor  till  after  an 
Attachment  made.^ 

40.  Wliile  such  is  the  e£bct  of  a  delivery,  where  it  is  made 
with  an  intent  to  pass  a  present  title,  there  may  be  a 
^conditional  delivery  where  the  deed,  though  delivered,  [*584] 
will  not  take  effect  until  the  happening  of  some  condi- 
tion annexed  thereto.     A  deed  thus  delivered,  is  called  an 

41.  But  a  deed  can  never  be  an  escrow,  if  delivered  to  the 
grantee  himself,  unless  for  the  express  purpose  of  being  handed 
to  another  person,  even  though  accompanied  with  an  express 
conditian,  and  not  to  take  effect  unless  such  condition  is  com- 
plied with.  The  title  will,  nevertheless,  pass  by  such  delivery.^ 
It  has,  accordingly,  been  held,  that,  if  one  of  two  obligors  in  an 
instrument  deliver  it  to  the  obligee,  it  is  an  effectual  delivery 
as  to  both.  So  if  an  obligor  execute  an  instrument  and  deliver 
it  to  his  co-obligor,  or  retain  it  himself,  as  an  escrow,  to  be 

I  Merrills  v.  Swift,  18  Conn.  S57;  WUt  o.  Franklin,  1  Bin.  502.  Tompkins  v. 
Wheeler,  16  Peters,  119. 

*  Termes  de  la  Ley,  "  Escrow." 

*  Sbep.  Touch.  59 ;  Wbyddon's  case,  Cro.  Eliz.  520 ;  Fairbanks  v.  Metcalf,  8 
Mass.  230,  238 ;  Brown  t;.  Reynolds,  5  Sneed,  639 ;  Cin.  Wil.  &  Z.  Railroad  v. 
IM,  13  Ohio  St  249-254.  Bat  see,  as  to  conditional  delivery  of  bonds,  1  Wood, 
Conr.  193;  Hawksland  o.  Gatchel,  Cro.  Eliat.  835,  which  is  denied  in  Thorongh- 
good's  case,  9  Rep.  137  ;  Lawton  v.  Sager,  11  Barb.  349 ;  Com.  Dig.  Fait,  A.  4; 
WUliaros  v.  Green,  F.  Moore,  642 ;  Holford  v.  Parker,  Hob.  246,  and  Williams' 
note ;  Foley  v.  Cowgill,  5  Blackf.  18 ;  Gilbert  v.  N.  A.  F.  Ins.  Co.  23  Wend.  43; 
Firenuin'a  Ina.  Co.  v.  McMillan,  29  Ala.  160;  Ward  v.  Lewis,  4  Pick.  520. 
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delivered  to  the  obligee,  it  will  uot  have  that  character.    The 
importance  of  this  will  be  perceived  when  it  is  recollected  that, 
after  a  deed  has  been  delivered  as  an  escrow,  it  is  no  longer 
revocable  by  the  maker,  but  the  same  will  take  effect  whenever 
the  condition  has  happened  or  been  complied  with,  upon  which 
it  is  to  be  finally  delivered.^    If  the  delivery  is  made  to  the 
party,  no  matter  what  may  be  the  form  of  the  words,  the  de- 
livery is  absolute,  and  the  deed  takes  effect  presently,  as  the 
deed  of  the  grantor,  discharged  of  the  conditions  upon  which 
the  delivery  was  made.^  But  where  a  composition  deed  was  exe- 
cuted on  part  of  a  surety  and  delivered  to  a  creditor,  to  be  void 
if  the  creditors  did  not  sign  it,  the  creditor  taking  it  to  get  their 
signatures,  it  was  held  to  be  an  escrow  of  no  binding  obligation 
unless  all  the  creditors  signed  it.^    And  this  will  be  true,  though 
after  its  delivery  in  the  manner  above  stated,  the  deed,  by  the 
agreement  of  the  parties,  be  placed  in  a  stranger's  hands  to  re- 
main till  they  call  for  it.    It  must,  after  all,  depend,  in  each 
case,  upon  whether  the  parties  at  the  time  meant  it  to  be  a  de- 
livery to  take  effect  presently.   As  where  a  deed  was  handed  to 
the  grantee,  to  place  it  in  a  third  person's  hands  to  keep  as  an 
escrow,  and  it  was  so  received  and  transmitted,  no  title  vested 
in  the  grantee,  till  a  second  delivery.^    But  in  order  to  have  a 
deed  have  the  character  and  qualities  of  an  escrow,  it  must  be 
completely  executed  in  all  respects,  except  the  formal  delivery.* 
42.  But  a  deed  is  a  presently  operative  deed,  and  not  an  es- 
crow, though  placed  in  a  stranger's  hands,  with  a  direction  to 
deliver  it  to  the  grantee,  at  some  future  day  or  upon  a  certain 

1  Millett  V,  Parker,  2  Met  (Ky.)  608,  616;  Worrall  r.  Mann,  1  Seld.  2S9; 
Wight  V.  Shelby  R.  R.  16  B.  Mon.  4.  See  M.  &  L  Plank  Road  Co.  v.  Stevens,  10 
Ind.  1. 

'  Worrall  r.  Mann,  I  Seld.  229.  See  Herdman  v.  Bratten,  2  Harriog.  396 ;  State 
V.  Chrisman,  2  Ind.  126  ;  M.  &  Ind.  Plank  Road  Co.  v.  Sterens,  10  Ind.  I ;  Black 
V.  Shreve,  IS  N.  J.  45S ;  Cin.  &  Wil.  &c.  Railroad  v.  Iliff,  18  Ohio  St.  249 ;  Men  v. 
Riddle,  5  Cranch,  351 ;  Lloyd  v.  Giddings,  7  Ham.  (Ohio,)  52.  Bat  oonCnci,  Bibb  v. 
Reid,  3  Ala.  88. 

>  Johnson  v.  Baker,  4  B.  &  Aid.  440.    See  Black  v.  Shreve,  13  N.  J.  462. 

*  Shep.  Touch.,  Prest.  ed.  59 ;  Den  v.  Partee,  2  Dev.  &  B.  530 ;  Simooton'i 
Efltate,  4  Watts,  180;  Murray  i;.  Suir,  2  B.  &  C.  82;  Jackson  v.  Sheldon,  22  Me. 
569 ;  Gilbert  v.  N.  A.  Ins.  Co.  23  Wend.  43.  But  see  this  questioned  in  Braman  n 
Bingham,  26  K.  T.  483 ;  Fairbanks  v.  Metcalf,  8  Mass.  239. 

*  Deardorff  v.  Foresman,  14  Am.  L.  Rog.  551. 
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event,*  unless  there  be  some  condition  connected  with  such  de- 
livery, the  happening  of  which,  bj  the  terms  of  the  authority  in 
the  receiver,  must  precede  delivery  to  the  grantee,  and  until 
then,  the  deed  is  to  have  no  effect.     Such,  in  fact,  was  the  de- 
livery in  the  cases  above  cited,  of  Hatch  v.  Hatch,  Belden  v. 
Carter,  and  Doe  v.  Eaiight,  and  the  law  upon  the  subject  is  thus 
stated  by  Perkins:    "If  I  deliver  an   obligation    or    other 
nrriting  unto  a  man  as  my  deed,  to  deliver  unto  him 
to  •whom  it  is  made,  when  he  shall  come  to  York,  it  is  [*585] 
my  deed  presently,  and  if  he  shall  deliver  it  to  him  be- 
fore he  come  to  York,  yet  I  shall  not  avoid  it ;  and  if  I  die  be- 
fore he  come  to  York,  and,  afterwards,  he  cometh  to  York,  and 
he  delivereth  the  deed  unto  him,  it  is  clearly  good  and  my  deed, 
and  that  it  cannot  be  if  it  were  not  my  deed  before  my  death."  ^ 
But  it  does  not  take  effect  until  the  second  delivery,  unless  the 
grantor  in  the  mean  time  becomes  incapable  of  delivering  the 
deed,  when  it  relates  back  to  the  first  delivery.^    Whether  put- 
ting a  deed  into  a  third  person's  hands  is  a  present  delivery  or 
an  escrow,  depends  upon  the  intent  of  the  parties.     If  the  de- 
livery depends  upon  the  performance  of  a  condition,  it  is  an  a- 
erowj  otherwise  it  is  a  present  grant,  though  it  be  to  wait  the 
lapse  of  time  or  happening  of  an  event.    If  it  is  to  be  de- 
liyered  at  the  grantor's  death,  it  is  a  present  deed,  and  a  quit- 
claim by  the  grantee,  intermediate,  would  pass  his  estate.    But 
if  it  be  expressly  delivered,  as  an  escrow,  to  be  delivered  at  a 
future  time,  it  is  not  a  present  conveyance.^    But  it  was  held 
by  Denio,  J.,  that  though,  in  the  case  supposed,  the  delivery  at 
the  grantee's  death  would  retroact  so  as  to  make  the  estate  the 
grantee's  from  the  first  delivery,  it  would  not  take  effect  so  as 
to  pass  the  estate  until  the  second  delivery.^    But  to  have  it  a 

^  Perkins,  ^  143 ;  Shep.  Touch.,  Pre^t.  ed.  58,  59.  See  Wheelwright  v.  Wheel- 
wright, 2  Maft9.447.  Bat  see  this  doctrine  doabted,  State  Bank  v.  Evans,  3  Green, 
155,  and  see  4  Kent,  Com.  455,  note.  But  is  fuUj  sustained  bj  Foster  v.  Mans- 
field, 3  Met  412 ;  O'Kellj  v,  O'Kellj,  8  Met  436 ;  Murraj  v.  Stair,  2  B.  &  C.  82 ; 
Shaw  V.  Hajward,  7  Cash.  175. 

'  Foster  v.  Mansfield,  3  Met  412,  415. 

>  Foster  v.  Mansfield,  3  Met  414, 41 5 ;  Price  v  P.  &  Ft.  W.  &  C.  Railroad,  34  III. 
13.  See  2  Roll.  Abr.  24,  pi.  17.  Tooley  v.  Dibble,  2  Hill,  641;  Braman  v.  Bing- 
bun,  26  N.  Y.  483 ;  Hathaway  v.  Payne,  34  N.  T.  106, 107  ;  Cook  v.  Brown,  34 
N.  H.  465. 

*  Hathaway  v.  Payne,  sup.  113. 
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delivery  iu  the  case  supposed,  so  as  to  pass  an  estate,  the  gran- 
tor  must  absolutely  part  with  tlie  control,  or  dominion  over  the 
deed.  If  it  is  subject  to  be  recalled  by  the  grantor,  before  de- 
liyery,  it  is  not  held  to  be  a  delivery.^  Thus,  where  A  made  a 
deed  to  his  sister,  and  left  it  in  a  third  person's  hands,  without 
her  knowledge,  and  at  his  death  devised  two  acres  of  his  land 
to  B,  and,  after  his  death,  to  his  sister,  "  together  with  other 
lands  I  have  already  conveyed  her,"  it  was  held  to  be  no  de« 
livery  of  the  deed,  and  that  the  sister  took  by  will,  having 
reference  to  the  deed  for  what  he  had  devised  to  her.* 

43.  Writers,  accordingly,  are  careful  to  caution  persons  mak* 
iug  deeds  and  wishing  to  deliver  them  as  escrows,  to  use  a 
proper  form  of  words  expressive  of  their  intent,  such,  for  in- 
stance, as  ^'  I  deliver  this  as  an  escrow  to  you  to  keep  until  such 
a  day,  and  upon  condition,  &c.  And  then  you  shall  deliver 
this  escrow  to  him  as  my  deed."  It  probably  would  not  be 
necessary  to  use  any  technical  form  of  words  in  such  a  case, 
and  would  be  sufficient  if  the  party  making  the  deed,  when  he 
placed  it  in  a  third  party's  hands,  declared,  in  intelligible 
terms,  that  it  was  not  to  be  deemed  or  delivered  as  his  deed, 
until  some  future  time  and  on  the  happening  of  some  future 
event,  thereby  expressly  negativing  the  intention  to  treat  it  as 
his  present  deed,  or  as  being  to  take  effect  presently.^ 

44.  Wlien  a  deed  has  been  delivered  as  an  escrow,  it  has  no 
eflect,  as  a  deed,  until  the  condition  has  been  performed,^ 
and   no  estate   passes  until    the  second    delivery,^  though, 

1  Shirley  v.  Ayrefl,  14  Ohio,  310 ;  Cook  v.  Brown.  34  N.  H.  465  ;  Fitch  v.Bondi, 
30  CaL  213 ;  Deaidorff  v.  Foresman  (Ind.)>  14  Am.  L.  Reg.  545;  Berry  v.  Aodn^ 
aon,  82  lod.  36  ;  Millett  r.  Parker,  2  Met.  (Ky.)  613. 

3  ThompBon  v.  Lloyd,  49  Penn.  St.  128. 

*  Shop.  Touch.,  Prest.  ed.  58,  59;  1  Wood,  Ck>nT.  196;  Jackson  v.  Cadin,  2 
Johns.  248,  259 ;  Fairbanks  v.  Metcalf,  8  Mass.  230,  238 ;  Jackson  o.  Sheldon,  29 
Me.  569 ;  White  v.  Bailey,  14  Conn.  271;  a  deed  sent  enclosed  in  a  letter  to  a  third 
person,  to  be  delirered  to  grantee  npon  his  paying  a  certain  snm,  waa  an  eacnyv; 
Clark  V.  Gifford,  10  Wend.  310;  Gilbert  v.  N.  A.  Ins.  Co.  23  Wend.  43;  StaM 
Bank  v.  Evans,  3  Green,  155;  Millett  v.  Parker,  2  Met.  (Ky.)  616;  Shoenbeifer 
V.  Hackman,  37  Penn.  St  87 ;  State  v.  Peck,  53  Me.  293 ;  Johnson  v.  Baker,  4B. 
&  Aid.  440. 

*  Com.  Dig.  Fait,  A.  4;  Hinman  r.  Booth,  21  Wend.  267 ;  Fairbanks  v.  Met- 
calf, 8  Mass.  230,  238 ;  Perk.  ^  138 ;  Tonch.  59 ;  Black  v.  Shrere,  13  N.  J.  458. 

*  Shep.  Touch.,  Prest.  ed.  59;   Green  v,  Putnam,  1  Barb.  500,  504;  FMt  9. 
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when  such  *second  delivery  has  been  made,  it  relates  [*586]* 
back  to  the  first,  for  many  purposes,  and  is  considered 
as  a  consummation  of  an  inchoate  act  then  begun.^   But  if,  in 
the  mean  time,  the  estate  should  be  levied  upon  by  a  creditor 
of  the  grantor,  he  would  hold  by  virtue  of  such  levy,  in  pr^ 
ference  to  the  grantee  in  the  deed.^    Nor  does  such  second  de- 
livery carry  a  right  to  the  intermediate  rents  accruing  between 
the  first  and  second  delivery.^    But  whether  the  deed,  when 
thus  delivered,  shall  retroact  so  as  to  have  the  same  effect  upon 
intermediate  rights,  as  if  fully  delivered  at  first,  has,  in  some 
cases,  been  held  to  depend  upon  the  intention  of  the  parties, 
and  in  others  to  turn  upon  the  point,  that  such  a  construe* 
tion  was  necessary  to  protect  the  grantee  against  intervening 
rights.*    If  the  deed  is  delivered  before  the  previous  con- 
dition is  performed,-  it  will  not  be  the  deed  of  the  grantor, 
or  have  any  effect  as  such.^    The  effect  to  be  given  to  the 
obtaining  possession  of  a  deed  delivered  as  an  escrow,  before 
the  condition  is  performed,  was  fully  considered  in  a  case 
where  the  grantee  obtained  such  possession  by  fraud,  before 
the  condition   had  been  performed,  and  then  conveyed  the 
estate  to  an  innocent  purchaser.    The  court  say :'  "  Until  the 
performance  of  the  condition,  it  (the  deed)  must  remain  a 
mere  scroll  in  writing,  of  no  more  efficacy  than  any  other  writ- 
ten scroll.     But  when,  upon  the  performance  of  the  condition, 
it  is  delivered  to  the  grantee  or  his  agent,  it  then  becomes  a 
deed  to  all  intents  and  purposes,  and  the  title  passes  from  the 

Beekman.  1  Johns.  Ch.  297 ;  EvertB  v.  Agnes,  4  Wis.  3.51 ;  James  v.  Vanderfaej- 
den,  I  Paige,  3S5. 

^  1  Wood,  Conr.  197;  Rnggles  v.  Lawson,  18  Johns.  2S5 ;  Shep.  Tonch.  59, 
73;  Botler  &  Baker's  case,  3  Rep.  35 ;  Shirley  v.  Ayres,  14  Ohio,  307. 

^  Jackson  v.  Rowland,  6  Wend.  666 ;  Frost  v,  Beekman,  1  Johns.  Ch.  297 ; 
Jackson  v.  Catlin,  2  Johns.  248. 

*  Perkins,  ^  10;  3  Prest.  Abst  65. 

*  Price  V.  Pittsbnrg,  &c.  R.  R.  34  HI.  34,  36 ;  Shirley  v.  Ayres,  14  Ohio,  310. 

^  Perkins,  h  138  ;  but  see  Id.  §  144;  Stiles  v.  Brawn,  16  Verm.  563,  569;  Jack- 
ton  V.  Sheldon,  22  Me.  569.  See  Hooper  v.  Ramsbottom,  6  Taant.  12 ;  State 
Bank  v,  Erans,  3  Green,  155 ;  Rhodes  r.  Gardiner,  SO  Me.  110,  unless  the  grantee 
holding  it  convey  the  land  to  a  bona  fdt  purchaser,  ignorant  of  the  fact  as  to  the 
deliYery.  BUgbt  p.  Schenck,  10  Penn.  St  265 ;  Peter  v,  Wright,  6  Ind.  183 ; 
SouTerbye  v.  Arden,  1  Johns.  Ch.  240 ;  Berry  v.  Anderson,  22  Ind.  40 ;  even  an 
tanooent  piirclM«er  cannot  hold  in  such  case.  Smith  r.  So.  Royalton  Bank,  32 
Veim.  341;  People  o.  Bostwick,  32  N.  Y.  450. 
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date  of  the  delivery.    The  delivery,  to  be  valid,  must  be  with 
the  assent  of  the  grantor.     If  the  grantee  obtain  possession  of 
the  escrow,  without  performance  of  the  condition,  he  obtains  no 
title  thereby,  because  there  has  been  no  delivery  with  the  assent 
of  the  grantor,  which  assent  is  dependent  upon  compliance  vrith 
the  condition."    "  The  recording  of  an  escrow  does  not  make 
it  a  deed."    They  held  that  the  depositary  of  an  escrow  was  as 
much  the  agent  of  the  grantee  as  the  grantor.  ^'  He  is  as  much 
bound  to  deliver  the  deed,  on  performance  of  the  condition,  as 
he  is  to  withhold  it  until  performance."  And  being  thus  in  the 
hands  of  the  agent  of  the  grantee,  the  moment  the  condition  is 
performed,  the  deed  takes  effect  without  any  formal  delivery 
into  the  hands  of  the  grantee.^    The  grantee  in  the  case,  after 
obtaining  possession  of  the  deed,  had  it  recorded,  and  then  con- 
veyed the  estate  to  an  innocent  purchaser.  But  the  court,  upon 
full  consideration,  held  that  the  purchaser  acquired  nothing  by 
his  deed,  because  his  grantor  never  acquired  any  title  by  gain- 
ing possession  of  the  escrow.  They  liken  it  to  a  deed  which  the 
grantee  had  stolen,  where  no  title  is  gained  thereby,  and  distin- 
guish it  from  one  obtained  by  fraud  from  the  grantor  himself, 
where  a  title  does  pass  by  the  actual  delivery  by  the  grantor.' 
A  grantor  may  deliver  his  deed  to  the  agent  of  the  grantee,  to 
be  delivered  to  the  grantee  if  certain  conditions  are  performed ; 
otherwise  to  return  it  to  the  grantor ;  and  if  the  agent  accept  it 
on  those  terms,  the  delivery  will  not  give  effect  to  the  deed  un- 
less the  condition  is  performed.^ 

45.  The  instances  given  in  the  books,  illustrating  some  of 
these  propositions,  seem  to  imply  the  necessity  of  a  second 
formal  delivery  to  the  party  who  is  to  take  by  the  deed,  unless 
such  a  construction  would  defeat  the  intent  of  the  parties. 
Thus  it  is  said  in  the  Butler  and  Baker's  case,  that  ^^  to  some 
intent  the  second  delivery  hath  relation  to  the  first  delivery,  and 
in  some  not ;  and  yet,  in  truth,  the  second  delivery  hath  all  its 
force  by  the  first  delivery,  kni  the  second  is  but  an  execution 
and  consummation  of  the  first.     And  therefore,  in  such  case  of 

1  Shirley  ».  Ayres,  14  Ohio,  308. 

s  Everts  v.  Agnes,  4  Wis.  343 ;  s.  0.  6  Wis.  458 ;  Black  v.  Shr«Te,  13  N.J. 458; 
Dyson  V.  Bradshaw,  23  Cal.  536. 

*  Cincln.  Wil.  &  Z.  Railroad  v,  Iliff,  13  Ohio  St  249-854;  Soathem  L.  !» 
&c.  Co.  V.  Cole,  4  Fla.  359. 
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necessity,  ut  res  magi»  vdleat  qaam  pereat^  it  shall  have  relation, 
by  fiction,  to  be  made  his  deed  ab  initio  by  force  of  the  first  de- 
livery.   And  therefore,  if  at  the  time  of  the  first  delivery,  the 
lessor  be  a  feme  «o2e,  and  before  the  second  delivery  she  take  a 
hasband,  or  if  before  the  second  delivery  she  dieth,  in  this  case, 
if  the  second  delivery  shall  not  have  relation  to  this  intent  to 
make  it  the  deed  of  the  lessor,  ab  initio^  but  only  from  the  sec- 
ond delivery,  the  deed  in  both  cases  should  be  void,  and  there- 
fore, in  such  case,  for  necessity,  and  ut  res  moffis  vdleat 
quam  pereatj  to  this  intent,  by  fiction  of  law,  it  shall  be  *a  [*587] 
deed  ab  initio^  and  yet,  in  truth,  it  was  not  his  deed  till 
the  second  delivery."     And  the  same  rule  applies,  if  the  par- 
ty who  makes  the  deed  dies  before  the  event  happens  when  it 
is  to  be  delivered.^     And,  in  such  case,  if  money  is  paid  as  a 
performance  of  the  condition  after  the  grantor's  death,  the 
same  will  go  to  the  heirs,  and  not  the  personal  representatives 
of  the  grantor.^    But  if  a  feme  covert  deliver  a  deed  as  an  es- 
crow, and  become  discovert  before  the  second  delivery,  such 
second  delivery  would  give  no  validity  to  the  deed,  the  first  be- 
ing void.^ 

45  a.  There  is  a  class  of  cases  growing  out  of  the  convey- 
ance of  lands,  which  is  required  to  be  noticed  here,  as  they 
seem  to  conflict  with  some  of  the  doctrines  hereinbefore  stated. 
Thus,  it  has  been  laid  down  as  a  general  proposition,  that,  upon 
the  execution  and  delivery  of  a  deed,  the  title  of  the  grantor 
passes  to  and  vests  in  the  grantee,  and  that  no  one  ceases  to 
be  the  owner  of  an  estate,  the  soil  and  freehold  of  which  have 
once  vested  in  him,  by  mere  abandonment  of  the  same,  with- 
out some  deed  of  conveyance.  But  cases  like  the  following 
have  occurred,  where  the  title  of  an  owner  has  been  held  tO' 

^  3  Prest.  Abst.  65 ;  Batler  &  Baker's  case,  3  Rep.  36  ;  Ferryman's  case,  5  Rep. 
84  b;  Perkins,  H  11,  138-140;  Shep.  Touch.,  Prest.  ed.  59;  Jackson  v.  Catlin,  2 
Johns.  248,  259 ;  Hatch  v.  Hatch,  9  Mass.  307,  310 ;  1  Wood,  Conr.  197 ;  Jackson 
r.  Rowland,  6  Wend.  666 ;  Holford  p.  Parker,  Hob.  246  a,  and  Williams'  note ; 
Shirley  v.  Ayres,  14  Ohio,  309 ;  Rnggles  v.  Lawson,  13  Johns.  285.  See  Carr  i\ 
Hoxie,  5  Mason,  60 ;  Erans  v.  Gibbs,  6  Hnmph.  405 ;  Frost  v.  Beekman,  1  Johnf;. 
Ch.  857 ;  Hall  v.  Harris,  5  Ired.  Eq.  303 ;  Price  v.  Pittsbniig,  &c  Railroad,  34 
I1L36. 

*  Teneick  p.  Flagg,  5  Dntch.  25. 

*  Batler  &  Baker's  case,  3  Rep.  34 ;  Com.  Dig.  Fait,  B.  5 ;  Jennings  v.  Bra^rg, 
Cro.  Elix.  447. 
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^11  not  be  allowed  to  do  so^  to  the  injury  of  intermediate  in- 
nocent purchasers,  or  strangers  who  have  acquired  an  interest. 
The  doctrine,  as  stated  by  Thompson,  J.,  is :  ^'  It  is  a  general 
rule,  with  respect  to  the  doctrine  of  relation,  that  it  shall  not 
do  wrong  to  strangers ;  as  between  the  same  parties,  it  may  be 
adopted  for  the  adyancement  of  justice."  ^  But  a  sale  and 
deed  made  by  the  owner  of  a  particular  estate  upon  which  de- 
pends a  contingent  remainder,  will  not  operate,  by  relation,  to 
defeat  the  remainder,  if  the  deed  is  not  actually  delivered  un- 
til after  the  same  has  vested.^  There  is,  however,  a  large  class 
of  cases  where  the  doctrine  of  relation  applies  to  its  fuU  ex- 
tent, as,  for  instance,  where  an  execution  title  relates  back  to 
the  time  of  the  attachment  creating  the  lien,  which  is  perfected 
by  the  sale  or  levy  under  such  execution,  and  cuts  off  inter- 
mediate conveyances.^ 

46  b,  A  deed  of  confirmation  may  make  a  voidable  or  de- 
feasible estate  good,  but  does  not  strengthen  a  void  one.  If  a 
disseisee  make  a  deed  of  confirmation  to  his  disseisor,  it  is 
commensurate  with  the  estate  of  the  disseisor,  which  is  a  fee, 
and  it  would  confirm  a  fee  in  him,  though  it  contain  no  words 
of  inheritence.^ 

47.  There  are  two  kinds  of  deeds  known  to  the  law,  deeds 
poll  and  indentures,  though  the  distinction  between  them  is 
far  less  important  than  it  was  once  deemed  to  be,  when,  to 
prevent  a  commission  of  fraud,  it  was  considered  necessary  to 
write  the  two  parts  of  a  mutual  agreement,  or  the  duplicate  of 
an  instrument  which  was  to  be  executed  by  two  persons,  on 
the  same  piece  of  parchment  or  paper,  and  then  to  cut  them 
apart  with  an  irregular  line,  so  that  the  edge  of  one 
[*588]  part  would  *fit  into  that  of  the  other,  iiutar  dentium, 
and  thus  establish  the  authenticity  of  the  several  parts. 
This  cutting  of  the  paper  or  parchment  is  rarely,  if  ever,  prac- 

1  Yancourt  o.  Moore,  86  Mo.  92 ;  Jackson  v.  Bard,  4  Johns.  ftSO,  S34 ;  Fite  i'- 
I>oe,  1  Blackf.  127, 130;  Samson  v.  Thornton,  3  Met  275;  Yiner'a  Ab.  Bditioa. 
K.  4 ;  Batler  &  Baker's  case,  3  Rep.  29. 

'  Thompson  v.  Leach,  2  Vent  200. 

*  Smith  V.  Allen,  1  Blackf.  22 ;  Heywood  v.  Hildretb,  9  Maas.  393 ;  Taylor  v. 
Bobinson,  2  Allen,  564;  Viner's  Ab.  Relation,  £.;  Pierce  v.  Hall,  41  Barb.  142. 

*  Co.  Lit.  295  b,  296  b ;  Viner's  Ab.  Confirmation,  Y.,  pi.  5 ;  People  v.  Law,  22 
How.  Prac  Cas.  125, 126;  Gilbert,  Ten.  69. 
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tised  now,  and  the  word  indenture  is  used  to  describe  a  deed  to 
which  two  or  more  persons  are  parties,  and  in  which  these 
enter  into  reciprocal  and  corresponding  grants  or  obligations 
towards  each  other.  Whereas  a  deed  poll  is,  properly,  one  in 
which  only  the  party  making  it  executes  it,  or  binds  himself  by 
it  as  a  deed,  though  the  grantors  or  grantees  therein  may  be 
several  in  number,  the  ordinary  purpose  of  a  deed  poll  being  to 
transfer  the  rights  of  the  grantor  to  the  grantee.^  Indentures 
are  bipartite,  tripartite,  and  the  like,  according  to  the  number 
of  parts  of  which  they  consist,  each  of  which  would  have  as 
complete  effect  as  the  whole  together.  This  form  of  deeds  be- 
gan to  be  used  in  the  time  of  John  and  Henry  II.,  and  has  been 
in  use  ever  since  that  period.^  It  was  formerly  more  usual  for 
each  party  to  sign  but  one  of  tliese  parts,  though  this  was  done, 
as  it  was  called,  interchangeably,  in  which  case  the  part  which 
was  executed  by  the  grantor  was  usually  called  the  ^'  original," 
and  the  other  the  ^'  counterpart."  Of  late,  however,  it  has  be- 
come common  for  each  party  to  execute  all  the  parts,  which 
thereby  all  become  original.^  Deeds  poll  may,  generally,  be 
said  to  include  6very  kind  of  deed  which  is  not  an  indenture.^ 
They  are,  usually,  in  form,  in  the  first  person,  but  they  are 
equally  good  though  made  in  the  third  person.  And  an  inden- 
ture may  be  made  in  the  first  or  the  third  person,  though,  most 
commonly,  the  latter  form  is  adopted.^  Some  of  these  deeds 
oontain  matters  of  grant  or  gift,  under  which  are  included  feoff- 
ments, gifts,  bargains  and  sales,  grants  and  leases.  Some  of 
them  contain  matters  of  discharge,  such  as  surrenders,  releases, 
acquittances,  defeasances,  and  the  like.^  But  though 
a  *deed,  in  terms,  be  called  an  indenture,  and  be  so  in  [*589] 
form,  except  in  requiring  something  from  both  parties 
named,  yet  if  it  is  prepared  and  intended  for  the  grantor 
only  to  execute  it,  and  he  does  so,  it  is  a  valid  deed  as  to 
him.7 

1  Shep.  Touch.  50 ;  Walk.  Am.  Law,  576 ;  Wms.  Beal  Prop.  125 ;   Dyer  v. 
Sftalbrd,  9  Met  395,  406. 

•  Com.  Dig.  Fait,  C.  I ;  lit  ^  370 ;  Shep.  Toadi.  50. 

'  Co.  Lit  229  a,  note  140 ;  Shep.  Toach.  53 ;  Dudley  9.  Snmner,  5  Mass.  438. 
«  Co.  Lit  229  a;  Com.  Dig.  Fait,  D.  1  ;  Giles  v.  Pratt,  2  HiU  (S.  C),  439. 

•  Shep.  Touch.  51,  53.  >  Shep.  Touch.  51. 

V  Shep.  Touch.,  Prest  ed.  53,  and  note;  Foster  v.  Mapes,  Cro.  Elis.  212; 
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48.  An  indenture  has  been  said  to  be  the  stronger  deed  of 
the  two,  especially  in  its  effect  in  working  an  estoppel.^  The 
doctrine  has  been  maintained  by  some,  that  a  party  to  an  in- 
denture, made  and  executed  by  another  to  him,  will  become  a 
covenantor,  and  liable,  as  such,  though  he  may  not  sign  or  seal 
the  deed,  if  he  is  named  in  it  and  accepts  it,  and  it  coDtains 
covenants,  which,  by  the  terms  of  the  deed,  he  is  to  perform. 
This  point  is  very  elaborately  argued  and  expressly  decided  in 
Finley  v.  Simpson,  in  favor  of  holding  such  party  bound  as  a 
covenantor,  and  the  position  of  Mr.  Piatt  to  the  contrary  is 
controverted. 

49.  In  Massachusetts,  the  remedy  against  a  grantee  in  a 
deed  poll,  for  failing  to  perform  a  duty  prescribed  in  such  deed 
for  him  to  perform,  would  be  assumpsit  and  not  covenant,  and 
the  same  seems  to  be  true  where  the  instrument  is  in  form  an 
indenture,  if  it  is  not  executed  by  the  party  to  be  charged.' 
And  the  same  is  held  in  Pennsylvania.^ 

50.  The  words  of  an  indenture  are  the  words  of  either  party, 
and  though  spoken  as  the  words  of  one  only,  they  are  not  his 
words  alone,  but  may  be  applied  to  the  other  party  also  or  ex- 
clusively, if  they  more  properly  belong  to  him,  for  every  word 
that  is  doubtful  is  to  be  attributed  to  him  to  whom  the  intent 
of  the  parties  shows  it  is  most  applicable.* 

51.  While  the  basis  of  most  that  has  been  said  of  the  nature 
and  character  of  deeds,  as  a  means  of  creating  title  to  lands, 

and  of  the  essential  elements  and  constituents  of  such 
[*590]  deeds  *may  be  found  in  the  rules  and  principles  of- the 

common  law,  there  are  certain  formalities  prescribed 
by  statute  for  the  prevention  of  frauds  in  conveyancing,  such  as 
the  registration  of  deeds,  which  remain  to  be  considered.  This 
is  something  distinct  from  the  enrolment  of  deeds  of  bargain 
and  sale,  which  was  required  by  the  statute  27  Hen.  VIII.  ch. 
16,  and  was  essential  to  the  validity  of  such  deeds  ;  whereas, 

Hallett  V.  CoUinB,  10  How.  174;  Walk.  Am.  Law,  376;  Hipp  v.  Hackett,  4  To. 
80,25. 

1  Finley  v.  Simpson,  2  N.  J.  311,  332 ;  Piatt,  Gov.  18.    See  Shep.  Touch.  52. 

>  Newell  V.  Hill,  2  Met.  180 ;  Goodwin  v.  Gilbert,  9  Mass.  510 ;  Nugent  p.  Kkj, 
1  Met  117. 

*  Maale  v.  Weaver,  7  Penn.  St.  329. 

*  Shep.  ToQch.  52. 
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with  very  few  exceptions,  relating  principally  to  conveyances 
by  married  women,  the  validity  of  deeds  between  the  original 
parties  to  them  is  not  aifected  by  their  registration.     There 
were  requirements  in  the  English  process  of  enrolment  which 
could  not  be  complied  with  in  this  country  without  legislation, 
and  it  is  declared  by  the  court  of  Indiana,  where  deeds  of  bar- 
gain and  sale  are  in  use,  that  enrolment,  according  to  the  Eng- 
lish law,  has  never  been  regarded  in  that  State  as  necessary  to 
the  validity  of  such  a  deed.^     In  some  of  the  counties  of  Eng- 
land, a  system  of  registration  has  been  in  use  since  tlie  time  of 
Anne.     But  the  landholders  in  that  kingdom  have,  hitherto, 
successfully  resisted  a  general  introduction  of  any  system  of  re- 
cording conveyances,  although  the  importance  of  such  a  system 
has  been  urged  by  able  committees,  and  the  ablest  writers  in 
the  country,  upon  the  attention  of  Parliament.    But  the  system 
is  in  full  vigor  in  each  of  the  United  States,  varying  somewhat, 
in  ite  details,  but  substantially  the  same  in  all.    Each  State  has, 
accordingly,  in  its  legislation,  provided  for  officers  charged  with 
the  duty  of  making  such  records,  and  offices  within  which  these 
records   are  to  be  preserved  for  reference.     And,  to  guard 
against  imposition,  in  recording  instruments  which  may  have 
been  improperly  obtained,  each  State,  except  Kansas,^  requires 
that  the  free  and  voluntary  execution  of  the  deed  should  be 
acknowledged  or  proved  before  certain  officers  or  courts,  and  a 
certificate  thereof  be  appended  to  each  deed  which  shall  be  of- 
fered for  record,  which  certificate  alone  authorizes  the  register 
to  enter  the  deed  upon  the  record.     And  so  far  as  it  forms  a 
part  of  a  wife's  conveyance  of  lier  interest,  is  concerned,  it  is 
designed  to  take  the  place  of  the  old  English  fine  and  recov- 
ery.^    The    duty,  howover,  of  taking  and  certifying  the  ac- 
knowledgment of  deeds  is  a  ministerial  and  not  a  judicial  one, 
and  it  is  no  objection,  therefore,  that  the  officer  who  takes  it, 
stands  in  so  near  a  relation  to  the  party  making  the  acknowl- 
edgment, as  to  render  him  incompetent  to  act  in  a  judicial  ca- 
pacity, or  that  of  a  juror.     But  an  acknowledgment  taken  by 

1  GiTan  v.  I>oe,  7  Blackf.  210.    So  in  New  York,  Jackson  v.  Wood,  12  Johns. 

74. 
*  Simpoon  v.  Moodee,  3  Kans.  181. 
'  Morris  p.  Sai^gent,  18  Iowa,  99. 

[623] 


282  LAW  OF  BEAL  PBOPEBTT^         [BOOEIIL 

one  interested  in  the  conveyancey  is  not  valid.^  But  where 
the  wife  of  the  magistrate  who  took  the  acknowledgment  of  i 
mortgage,  was  the  mortgagee,  it  was  held  good  in  Wisconsin.' 
It  must  be  done  bj  the  officer  within  the  limits  of  his  appoint- 
ment, and  if  done  beyond  these  it  is  void.^  And  it  must  be  done 
according  to  the  law  of  the  State  where  the  land  lies.^  In  execut- 
ing this  duty,  moreover,  the  certificate  of  the  acknowledgment 
should  show  affirmatively,  that  the  requirements  of  the  statute  in 
respect  to  the  same  had  been  Bubstantialltf  complied  with.^  Thus, 
in  Illinois,  omitting  to  state  that  the  person  acknowledging 
the  deed  was  known  to  the  magistrate  who  made  it,  was  heldft 
£atal  defect.^  The  certificate  that  A  acknowledged  the  deed^ 
when  A  was  the  grantee^  and  B  the  grantor,  was  a  fatal  er- 
ror. But  where  it  was,  that  ^*  A,  the  signer,"  acknowledged, 
or  ^^  'T.  G.,  the  signer,"  where  the  grantor's  name  was  T.  6.  S., 
it  was  held  that  the  court,  by  such  a  reference,  might  con- 
strue and  correct  the  certificated  The  certificate  of  the  officer 
taking  the  acknowledgment  is  not  conclusive  as  to  the  facts 
stated  in  it,  but  it  may  be  impeached  by  evidence.^  Bat  in 
Maryland  such  evidence  was  excluded,  and  in  Texas  the  oe^ 
tificate  is  conclusive,  unless  impeached  for  fraud  or  imposition.' 
In  respect  to  the  effect  given  to  a  register's  certificate,  the 
court  of  New  Brunswick  hold  it  conclusive,  unless  the  fact  be 
shown  affirmatively,  that  the  person  signing  as  such  is  not  the 
register.^^ 

The  purposes  of  this  record  are  chiefly  to  give  notice  to 
all  persons  having  occasion  to  ascertain  whether  there  has 

1  Wilson  V  Traor,  20  Iowa,  233  ;  Beaman  v,  Whitnej,  20  Me.  413 ;  Withers  t. 
Baird,  7  Watts,  227  ;  Groesbeck  v.  Seelej,  13  Mich.  345. 

*  Kimball  v.  Johnson,  14  Wis.  683. 

*  Ljncb  V.  liivingston,  8  Barb.  463 ;  8.  c.  2  Seld.  422.  See  Harris  «l  Bnitcm,  4 
Harring.  66.  See  Howard  Mut.  L.  Asso.  v.  M'lntjre,  3  Allen,  S7S ;  Jackaon  t. 
Humphrej,  1  Johns.  498 ;  Jackson  v.  Golden,  4  Cow.  280 ;  Thnrman  v.  Camemit 
i4  Wend.  91,  92  ;  contra,  Odiome  v.  Biason,  9  N.  H.30. 

*  Jones  V.  Berkshire,  15  Iowa,  248. 

*  Jacoway  v.  Gault,  20  Ark.  190 ;  Bryan  v.  Ramirei,  8  Cal.  461. 

*  Tully  V.  Davis,  30  111.  108. 

7  Wood  V.  Cochrane,  39  Verm.  544 ;  Chandler  v.  Spear,  22  Verm.  SSa. 
'  Dodge  V.  HoIUnshead,  6  Minn.  46  ;  Jackson  v.  Schoonmaker,  4  Jofana.  161 ; 
Edgerton  v.  Jon&<,  10  Minn.  429 ;  post,  *595. 

*  Bissett  V.  Bissett,  1  H.  &  M'U.  211 ;  Hartley  v.  Frosh,  6  Tex.  208. 
^  Robinson  v.  Chossey,  1  Hannay,  N.  B.  50. 
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been  'any  prior  conveyance  or  incumbrance  of  any  [*5913 
real  estate ;  an<J  when  it  is  made,  it  becomes  construc- 
tiTely  a  notice,  and  as  effectual  in  law  as  if  given  personally  to 
the  party  to  be  affected  by  it.    It  may,  therefore,  be  stated  in 
general  and  nearly  unqualified  terms,  that  between  the  parties 
to  the  deed,  or  the  heirs  or  devisees  of  the  grantor  and  the 
grantee,  and  those  claiming  under  him,  the  validity  of  the  deed 
is  not  affected  by  the  want  of  record.  And  that  the  same  is  true 
as  to  all  purchasers  who  may  take  a  subsequent  deed,  knowing 
of  tlie  existence  of  a  prior  one.     The  authorities  upon  this 
point  are  numerous,  and  the  language  of  the  court  of  Pennsyl- 
vania, in  one  case,  is  as  follows :  "  The  deed  was  upon  record, 
and,  being  there,  was  constructive  notice  to  all  the  world."    All 
the  authorities  agree  that  there  is  no  difference  in  legal  effect 
between  actual  and  constructive  notice.^    But  the  registration 
of  a  deed  is  notice  to  those  only  wno  claim  title  through,  or 
ander  the  grantor  in  the  recorded  deed.^    Nor  is  it  notice  to 
a  grantee,  in  a  deed  already  on  record,  of  acts  done  by  his 
grantor,  after  the  first  deed  was  recorded.^    But  notice  to  an 
agent  or  trustee,  is  notice  to  the  principal.^    If  a  vendee  make 
a  mortgage  to  his  vendor,  who  puts  it  on  record,  it  is  no  notice 
of  the  vendee's  deed  from  the  vendor,  which  is  not  recorded, 
as  against  a  second  purchaser  from  such  vendor.    Nor  is  a  pur 
chaser  bound  to  take  notice  of  the  record  of  a  deed  made  by  a 
vendee,  of  the  same  vendor,  if  such  vendee's  deed  is  not  itself 
on  record,  so  as  to  complete  the  chain  of  his  title.^    If  a  pur- 
chaser know  that  his  vendor  has  made  a  prior  deed  of  the  estate 
to  another,  it  will  not  aid  him  in  getting  his  own  deed  on  rec- 
ord first,  that  he  did  not  know  the  kind  of  conveyance  which 
his  grantor  had  made.^    And  in  determining  what  shall  be  re- 
garded as  constructive  notice,  the  courts  in  many  of  the  States 
hold,  that  open  and  visible  possession  by  the  grantee  in  a  deed, 

1  Hill  V.  Epley,  31  Penn.  St.  335.  See  Godbold  v.  Lainbort,  8  Rich.  £q.  155  ; 
Belk  V,  Maasey,  II  Rich.  (Law)  614;  Morrison  v.  Kelly,  22  III.  610;  4  Dane,  Ahr. 
S5 ;  Jamaica  Pond  v.  Chandler,  9  Allen,  169  ;  Elliaon  v.  Wilson,  36  Verm.  67 ; 
Wilktns  9.  May,  3  Head,  176;  Speer  ».  Evans,  47  Penn.  St.  144;  Dixon  v 
Laeoete,  1  Sm.  &  M.  107. 

*  Ely  V.  Wilcox,  20  Wis.  530;  Losey  v.  Simpson,  3  Stockt.  Ch.  246,  249. 

*  GeoT)^  V.  Wood,  9  Allen,  80.  *  Myers  v,  Ross,  3  Head,  59. 

*  Losey  v,  Simpson,  3  Stoekt  Ch.  246. 

*  Galland  r.  Jackman,  26  Cal.  87. 
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is  to  be  deemed  such  notice  of  its  having  been  made.^  While 
in  other  States  a  different  rule  prevails,  holding,  at  least,  that 
such  possession  is  not  to  be  deemed  conclusive  evidence  of  no- 
tice.^ The  cases  cited  below,  are  those  where  the  courts  have 
held  that  possession  by  other  than  the  original  owner,  was  evi- 
dence of  notice  of  an  unrecorded  deed  of  some  kind.  But,  to 
have  it  received  as  equivalent  to  actual  notice,  it  must  appear, 
affirmatively,  to  have  been  open,  visible,  exclusive,  and  un- 
ambiguous, such  as  is  not  liable  to  be  misunderstood  or  mis- 
construed. And  no  inference  is  to  be  deduced  from  possession, 
when  it  is  consistent  with  the  possessory  title  on  record.' 
Open  and  notorious  possession  may  be  sufficient  to  put  a  pur- 
chaser on  inquiry  as  to  the  existence  of  a  deed,  and  he  may 
meet  this  by  showing  that  he  made  diligent,  but  ineffectual  in- 
quiry.^ One  ground  on  which  possession  obviated  the  neces- 
sity of  notice  by  record,  as  put  in  an  early  case  in  Massachu- 
setts, was,  that  a  man  out  of  possession  of  land  could  not  con- 
vey it.  But  that,  of  course,  can  apply  only  where  the  original 
owner  is  as  much  out  of  possession  as  if  he  were  actually  dis- 
seised.^ In  Ohio,  a  purchaser  is  charged  with  notice  of  the 
equitable  title  of  the  one  in  possession  of  the  estate  he  pur- 
chases, whatever  that  may  be.®  But  where  a  vendor  sold  a  part 
of  his  estate  and  retained  a  part,  and  both  he  and  his  vendee 
occupied  the  premises,  it  was  held  not  to  be  a  notice  of  the 
purchase.  To  have  that  effect,  it  must  be  exclusive,  open, 
and  notorious,  such  as  enclosure,  cultivation,  erection  of  build- 
ings, and  the  like.^    In  all  this,  it  is  to  be  remembered,  thai 

1  Watkins  v.  Edwards,  23  Texas,  443;  Partridge  v.  McKinnej,  10  CaJL  181; 
Stafibrd  v.  Lick,  7  Cal.  479 ;  Hunter  v.  Watson,  12  Cal.  363  ;  Monruoa  v.  Kellx, 
22  ni.  610;  Helms  v.  May,  29  Ga.  121 ;  Wyatt  v.  Elam,  23  Ga.  SOI  ;  BeiK«^ 
Shipley,  1  Grant,  Cas.  429 ;  Coleman  v.  Barklew,  3  Dutch.  357 ;  Lea  p.  Polk  Co. 
Copper  Co.  21  How.  493. 

*  Moore  v,  Jourdan,  14  La.  An.  414 ;  Nutting  v.  Herbert,  37  N.  H.  346  ;  Pom- 
roj  V.  Stevens,  11  Met.  244 ;  Mara  v.  Pierce,  9  Gray,  306 ;  Dooley  r.  Wolcott,  4 
Allen,  406.  In  Pennsylvania,  the  court  say,  possession,  in  order  to  be  notice,  must 
be  clear  and  unequivocal  possession.    BilUngton  v.  Welsh,  5  Binn.  129. 

*  Colby  V.  Kenniston,  4  N.  H  262 ;  Emmons  v.  Murray,  16  N.  H.  398 ;  Fair  «. 
Stevenot,  29  Cal.  490;  Ely  v.  Wilcox,  20  Wis.  531  ;  Patten  v.  Mooie»  32  N.  H. 
SS4 ;  Truesdale  v.  Ford,  37  HI.  210. 

*  Fair  r.  Stevenot,  29  Cal.  490  •,  Lestrade  v.  Barth,  19  CaL  676. 

*  Anonymous,  Quincy,  370.  *  McKinzie  v,  PerriU,  15  Ohio  St  168w 

T  ^UUngton  9.  WeUh,  5  Binn.  132 ;  Smith  v.  Yale,  31  CaL  184;  TroMdale  v. 
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the  recording  of  the  deed  has  nothing  to  do  with  the  actual  pass- 
ing of  the  title.  It  is  but  notice  of  that  act  having  been  already 
done.^  In  many  States  this  is  the  effect  of  the  statute  provis- 
iona  upon  the  subject,  but  in  others,  it  is  a  construction  of 
equity  as  well  as  law,  that  it  is  a  fraudulent  act  for  one  who 
has  already  sold  and  conveyed  his  land,  to  undertake  to  cheat 
the  purchaser  by  selling  it  again,  and  that,  whoever  knowing 
this,  joins  to  aid  him  in  the  fraud,  by  accepting  the  deed,  will 
not  be  permitted  to  avail  himself  of  it  in  a  court  of  justice.  It 
is  proposed  to  illustrate  some  of  these  general  propositions,  but, 
for  obvious  reasons,  without  attempting  to  go  into  a  detail  of 
the  legislation  of  the  several  States  upon  the  subject. 

52.  In  the  first  place,  it  has  been  held  in  the  following 
States,  and,  probably,  the  same  rule  is  in  force  in  all,  that  the 
date  of  the  record  of  a  deed  has  reference  to  the  time  of  its  be- 
ing lodged  or  deposited  with  the  proper  recording  officer,  at  the 
office  of  registration  ;  namely,  Ohio,  South  Carolina,  New  Jer- 
sey, Alabama,  Rhode  Island,  Missouri,  Kentucky,  Mississippi, 
Iowa,  Massachusetts,  Virginia,  Vermont,  Connecticut,  and 
Indiana.^ 

53.  In  the  next  place,  a  deed  duly  recorded-  is  constructive 
notice  of  its  existence  and  its  contents,  to  all  persons  claiming 
▼hat  is  thereby  conveyed  under  the  same  grantor  by  subse- 
quent purchase  or  mortgage,  but  not  to  other  persons.^  Thus 
where  one  of  several  co-tenants  conveyed  the  entire  estate  by 

Ford,  37  III.  210.  See  npon  possession  being  notice,  Crassen  v.  Swoveland,  22 
Ind.  434 ;  Daniels  v.  Davison,  16  Yes.  249 ;  Woodward  v.  Clark,  15  Mich.  112 ; 
Stewart  v.  McSweenej,  14  Wis.  468 ;  Boggs  v,  Anderson,  50  Me.  161.  And  foi 
what  woold  amount  to  implied  notice,  see  Cnrtis  v.  Mund/,  3  Met.  405. 

>  King  V.  Gilson,  32  III.  354. 

'  Walk.  Am.  Law,  358 ;  Wamock  v.  Wightroan,  1  Brev.  331 ;  1  Green,  52 ;  Mal- 
hrj  p.  SUKider,  6  Ala.  801 ;  Dabose  r.  Yonng,  10  Ala.  365 ;  Nichols  v.  Reynolds,  I 
R.  L  30;  HaiToId  r.  Simonds,  9  Mo.  326 ;  Davis  v.  Ownsby,  14  Mo.  175  ;  Gill  v. 
yaoDtleroy,  8  B.  Mod.  177 ;  McRaven  v.  McGuire,  9  S.  &  M.  34,  48:  Hopping  v. 
Bnmam,  2  Oreene,  39, 47 ;  Mass.  Gen.  Stat  ch.  17,  ^  93 ;  Horsley  v.  Garth,  2  Gratt. 
471  i  Qoirk  v.  Thomas,  6  Mich.  76;  McCabe  v.  Grey,  20  Cal.  509 ;  Aiionymoos, 
Qnincj,  375;  Kessler  v.  State,  24  Ind.  315;  Bigelow  9.  Topliff,  25  Verm.  274, 
285 ;  Hine  v.  Robbins,  8  Conn.  347. 

*  Bates  V.  Norcross,  14  Pick.  224,  231 ;  Tilton  v.  Hunter,  24  Me.  35 ;  Little  v, 
Megqoier,  2  Me.  176;  Crockett  v.  Maguire,  10  Mo.  34.  See  Flynt  v.  Arnold,  2 
Met.  619,  for  a  practical  application  of  this  principle  as  to  the  remoteness  of  this 
fnntor;  Whittingtou  v.  Wright,  9  Ga.  23;  Shalts  v.  Moore,  1  McLean,  520;  Doe 
r.  Beaidslejr,  2  McLean,  412;  Walk.  Am.  Law,  358;  4  Kent,  Com.  174,  note;  4 
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deed  which  was  recorded,  it  was  held  not  to  be  a  construclive 
notice  to  his  co-tenants  of  such  deed,  inasmuch  as  they  did  do\ 

claim  under  him.^ 
[•592]  *64.  But  the  record  of  a  deed  is  not  constructive  no- 
tice of  its  existence  or  contents,  unless  all  the  prer^ 
quisites  prescribed  by  law  to  be  observed  in  respect  to  its  regis- 
tration, such  as  its  acknowledgment  and  the  like,  have  been 
complied  with.  Nor  would  it  be  constructive  notice,  if  the 
deed  were  on  record  in  any  way  not  authorized  by  law,  and 
the  same  would  be  true  of  any  instrument  not  required  by  lav 
to  be  recorded.'  It  is  also  true,  that  the  registry  of  a  defectiye 
deed  is  no  notice  of  title  to  any  one.  If  defective  in  the  formal 
requisites  of  its  execution  or  proof,  it  is  not  entitled  to  regis- 
tration at  all.^  So  a  record  of  a  deed  in  a  wrong  county  has 
no  effect  as  a  notice.^ 

55.  The  record  of  a  deed  itself,  limits  by  its  terms  the  extent 
to  which  it  constitutes  constructive  notice  to  others.  Thus, 
where  the  condition  of  a  mortgage  deed  as  written,  was  to  pay 
$3,000,  but  the  record  showed  the  condition  to  be  the  payment 
of  $300,  it  was  held  to  be  a  constructive  notice  of  an  incum- 
brance of  $300  only.* 

56.  In  some  of  the  States,  there  is  a  time  prescribed  within 
which  a  deed,  when  recorded,  takes  effect  by  relation,  back 
from  its  delivery,  and  gives  it  precedence  over  intermediate  con- 

Greenl.  Cruise,  452,  note ;  Story,  £q.  Jar.  \  403 ;  Shaw  v.  Poor,  6  Pick.  85,  SS. 
Bat  see  ante,  p.  *488,  in  case  of  estoppel. 
1  HoUey  v.  Hawley,  39  Verm.  532. 

*  Shalts  r.  Moore,  I  McLean,  520 ;  Isham  v.  Bennington  Co.  19  Verm.  980; 
Chotean  v.  Jones,  11  Hi.  300;  Heradon  v.  Kimball,  7  Ga.  432 ;  Tiilmaa  p.  Cowaad, 
12  S.  &  M.  262 ;  Blood  v.  Blood,  23  Pick.  80 ;  De  Witt  v.  Moolton,  17  Me.  418; 
Carter  v.  Champion,  8  Conn.  549 ;  Story,  £q.  Jur.  §  404 ;  Heister  r.  Fortaer,  8 
Binn.  40 ;  Shaw  v.  Poor,  6  Pick.  88 ;  Cheney  v.  Watkins,  1  Harr.  &  J.  527 ;  Dm 
V.  Smith,  3  McLean,  362;  Lewis  v.  Baird,  3  McLean,  56;  Kerns  v,  Swope,  2 
Watts,  75;  Grayes  v.  Graves,  6  Gray,  391 ;  Bnmham  v.  Chandler,  15  Texas,  441 ; 
Bossard  v.  White,  9  Rich.  £q.  483;  Galpin  v.  Abbott,  6  Mieh.  17;  McKeu  n. 
Mitchell.  35  Penn.  St.  269;  Dnssanme  v.  Burnett,  5  Clark  (Iowa),  95;  Peck  v. 
Mallams,  10  N.  T.  518 ;  Harper  v.  Barsh,  10  Rich.  £q.  149 ;  Ely  p.  Wilcox,  90 
Wis.  529.  t 

*  Isham  o.  Bennington  Iron  Co.  19  Verm.  245  ;  Harper  v.  Barsh,  lO  Ridi.  Eq. 
149  ;  Meighen  p.  Strong,  6  Miss.  177,  a  deed  not  properly  witnessed. 

*  Harper  v.  Tapley,  35  Miss.  510 ;  Stewart  v.  McSweeney,  14  Wis.  468. 

'  Beekman  v.  Frost,  18  Johns.  544 ;  Frost  v.  Beekman,  1  Johns.  Ch.  299.     See 
Chamberlain  v.  Bell,  7  CaL  292. 
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yeyances,  even  ad  to  persons  ignorant  of  such  unrecorded  deed* 
Ih  Ohio,  this  is  six  months  for  all  deeds,  with  the  exception  of 
mortgages,  which  must  be  recorded  forthwith.     But  a  deed 
may  be  recorded  after  the  six  months,  in  which  case  such  rec* 
ord  is  constructive  notice  only,  from  the  time  of  its  actually 
being  made.^    In  Kentucky,  the  time  is  eight  months.^    In 
Mississippi,  three.     But  if  the  deed  is  recorded  after 
that,  *it  is  notice  from  the  time  of  its  being  registered.*  [*593] 
In  Georgia,  the  time  is  twelve  months,  and  if  two  suc- 
cessive deeds  are  made  of  the  same  land,  and  neither  is  recorded 
within  the  prescribed  time,  the  recording  of  the  second  deed 
after  that  time,  but  prior  to  the  first,  does  not  give  it  preced- 
ence over  the  first.*    But  when  recorded,  though  after  the  ex- 
piration of  twelve  months,  it  is  a  notice  from  the  time  of  its 
record,  but  does  not  relate  back  to  any  prior  time.^    The  same 
rule  applies  as  to  the  effect  of  a  record  made  in  South  Carolina.^ 
While  in  Pennsylvania,  where  the  time  is  six  months,  in  a  case 
like  the  last,  if  the  second  deed  were  taken  without  actual  no- 
tice of  the  first,  and  were  recorded  first,  it  would  give  it  prece- 
dence of  the  one  first  executed.^    And  the  same  rule  applies  in 
Ohio.®    The  time  in  New  Jersey,  as  stated  ip  the  case  cited,  is 
six  months,  though  the  deed  may  be  recorded  after  that,  but 
not  so  as  to  effect  a  subsequent  bona  fide  deed,  lodged  for  re- 
cord before  the  first  is  lodged  for  record.      Whereas,  if  the 
prior  deed  is  lodged  for  record  before  the  second,  though  after 
the  expiration  of  the  six  months,  it  will  take  precedence  of  the 
second.^    In  Alabama,  the  time  is  six  months,  but  if  the  deed 

^  WaJk.  Am.  Law,  S5S,  359. 

'  Applegate  v.  Gracy,  9  Dana,  217.  Mortgages  are  to  be  recorded  in  sixty  days, 
4  GieenL  Cmise,  Dig.  445 ;  M'Connell  o.  Brown,  Litt.  Sel.  Cas.  459,  462 ;  Dale  v 
Arnold,  2  Bibb.*  605. 

'  McRaven  v,  McGuire,  9  8.  &  M.  34. 

*'  Tbomt.  Cony.  157  ;  Doe  v.  Beddin,  Dndl.  (Ga.)  177 ;  Martin  o.  Williams,  27 
Ga406. 

^  Helms  v.  O'Bannon,  26  Ga.  132 ;  Anderson  v.  Dngas,  29  Ga.  440. 

*  Leger  v.  Doyle,  11  Ricb.  (Law),  109  ;  Belk  v,  Massey,  lb.  614. 

'  lightner  v.  Mooney,  10  Watts,  407.  Mortgages  in  sixty  days.  4  Green!. 
Cruise,  Dig.  445  ;  Fotb  v.  Anstatt,  4  Watts  &  S.  807 ;  Berg  o.  Shipley,  1  Grant, 
Cas.  429 ;  Sooder  v.  Morrow,' 33  Penn.  St.  S3. 

'  Northmp  v.  Brehmer,  8  Ohio,  392. 

*  Den  p.  Hichman,  1  Green,  43.  The  time  is  said  to  be  reduced  to  fifteen  days 
by  the  statute  of  1820.    4  Kent,  Com.  457,  note. 
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is  recorded  afterwards,  it  is  notice  from  the  time  of  the  record.^ 
The  times  allowed  for  recording  deeds  in  Delaware,  Tennessee; 
and  Indiana,  are  twelve,  in  Virginia,  eight,  and  in  Maryland, 
North  and  South  Carolina,  six  months.'  In  Massachusetts,  in 
determining  the  question  of  precedence  between  a  purchaser 
or  mortgagee,  and  a  creditor,  no  time  is  allowed  for  the  former, 
in  which  to  record  his  deed.' 

57.  In  some  States,  a  deed  requires  to  be  acknowledged, 
and  the  acknowledgment  certified  thereon,  in  order  to  its  op- 
erating to  pass  a  title.     This  is  the  case  in  Ohio,  and  where  the 

certificate  left  the  name  of  the  grantor  blank,  it  was 
[•594]  held  *that  it  was  not  competent  to  supply  the  defect 

by  parol  evidence.^  But  a  deed  may  convey  a  title  as 
against  the  grantor  and  his  heirs,  though  not  acknowledged  so 
as  to  be  admitted  to  record.^  But  in  South  Carolina,  Alabama, 
and  Indiana,  a  mortgage  signed  by  a  married  woman  is  not 
binding  upon  her,  unless  properly  acknowledged  by  her,  and 
this  acknowledgment  must  be  properly  certified.^ 

58.  In  some  of  the  States,  if  a  deed  is  properly  admitted  to 
record,  it  may  be  used  in  evidence  without  any  further  proof 
in  the  first  place,  as  the  courts  will  presume  that  all  the  cir- 
cumstances necessary  to  give  validity  to  the  instrument  have 
been  complied  with.    The  States  in  which  this  is  true,  are  New 
York,  New  Jersey,  Pennsylvania,  Virginia,  North   Carolina, 
Georgia,  Alabama,   Illinois,  Mississippi,  California,    Kansas, 
Texas,  Delaware,  Wisconsin,  Kentucky,  and  Missouri^     But 
in  the  other  States,  the  deed  must  be  proved,  as  at  common 
law,  in  order  to  be  used  by  the  holder  in  evidence  in  questions 
involving  the  validity  of  the  deed.^    In  Maryland,  the  enrol- 

^  Mallory  v.  Stodder,  6  Ala.  SOI.   If  to  secure  the  debt,  the  time  is  three  mootiis. 
Thornt.  Con?.  75. 
s  4  Kent,  Com.  457. 

*  Cashing  v.  Hard,  4  Pick.  252,  256. 
«  Smith  V.  Hant,  13  Ohio,  260,  26S. 

*  Blain  v.  Stewart,  2  Iowa,  383 ;  Gibbs  v.  Swift,  12  Cash.  393 ;  Ricka  p.  End, 
19  Cal.  571.    See  also  Doe  v.  Naylor,  2  Blackf.  32. 

*  5  Stat.  257;  Brace  v.  Perry,  11  Rich.  121 ;  McBryde  v.  WiUunson,  S9  Al^ 
662;  Perdno  v.  Aldridge,  19  Ind.  290. 

Y  2  Greenl.  Ev.  S  299,  note ;  Hntchison  r.  Rost,  2  Gratt.  394 ;  Toan^  r.  Rini^o, 
I  Mod.  30;  Tonlmtn  v.  Anstin,  5  Stew.  &  P.  410;  Ball  o.  McCawley.  29  G^  95S; 
Clark  V.  Troy,  20  Cal.  219;   Honghton  o.  Jones,  1  Wall  (U.  S.)  709;   I>oe  v. 
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ment  of  a  deed  of  bargain  and  sale,  is  evidence  of  a  title,  with- 
out producing  the  original,  in  the  trial  of  an  ejectment.^  In 
several  of  the  States,  where  it  becomes  necessary  to  make  out  a 
party's  title,  through  deeds  between  other  persons  than  the  im* 
mediate  parties  to  his  own  deed,  courts  admit  in  evidence  the 
original  records  or  certified  copies  of  recorded  deeds,  without 
requiring  any  further  authentication  thereof  by  witnesses.^ 

59.  In  some  of  the  States,  in  which,  as  will  be  more  fully 
stated,  an  unrecorded  deed,  if  known  to  a  subsequent  pur- 
chaser, will  be  valid  and  effectual  as  to  him,  will  not  be  so  as 
against  creditors,  although  known  to  them.  To  give  a  purcha- 
ser preference  over  a  creditor,  it  requires  that  his  deed  should 
be  recorded.  Such  is  the  case  in  Tennessee,^  Kentucky,^  and 
Virginia.^ 

60.  With  the  few  exceptions  above  referred  to,  the  proposi- 
tion may  be  regarded  as  applicable  to  all  the  States,  that  ac« 
tual  notice  has  the  same  effect  in  determining  the  right  of  pre- 
cedence between  persons  claiming  under  different  deeds  from 
the  same  grantor,  as  a  record  thereof  regularly  made  would  it- 
self have.     The  question  of  priority  of  rights  arising  from  a 
priority  of  record  of  two  or  more  deeds,  arises,  properly,  be- 
tween those  from  the  grantor.^     And  in  order  that  one  whose 
deed  is  prior  in  record,  but  subsequent  in  date,  to  another, 
should  claim  precedence  of  right  thereby,  he  must  show  that  he 
18  a  purchaser  for  a  consideration  actually  paid  ;  the  recital  of 
such  payment  in  the  deed  is  not  enough.^    If  two  deeds  of  the 
same  land  have  been  made  and  recorded,  and  one  only  has 
been  delivered,  the  latter  takes  precedence  in  point  of  time 

Ptettjinan,  1  Honst  (Del.)  339 ;  Simpson  v,  Mandee,  3  Kane.  181;  Yoange  v.  GnQ- 
beao.  3  Wall.  <U.  S.)  640;  Hinchliff  v.  Hinman,  18  Wis.  135;  Landers  v.  Bolton, 
20  Cal.  405. 

'  Ham  V.  Soper,  6  Harr.  ft  J.  276,  280. 

'  Dixon  V.  Doe,  5  Blackf.  106 ;  Scanlan  v.  Wright,  13  Pick.  523 ;  Ward  v. 
Fuller,  15  Pick.  185;  Eaton  v.  Campbell,  7  Pick.  10;  Farrar  v.  Fessenden,  39 
N.  H.  268;  Harvej  v.  Mitchell,  11  Foster  (N.  H.),  582;  Cogan  v.  Frisby,  36 
Miss.  178. 

*  Washington  v.  Troasdak,  Mart.  &.  Y.  385,  391 ;  Lillard  o.  Rncker,  9  Yerg. 
64,78. 

*  Edwards  v.  Brinker,  9  Dana,  69 ;  Ring  v.  Graj,  6  B.  Mon.  368,  374. 

*  Oaerrant  v.  Anderson,  4  Band.  208.  ^  Long  v.  Dollarhide,  24  Cal.  227. 
7  Watkins  v.  Edwards,  28  Tex.  447 ;  Boone  v.  Chiles,  10  Peters,  211. 
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over  the  other.^  And  in  Pennsylvania  the  record  of  a  deed  is 
not  notice  to  a  stranger,  unless  it  is  also  indexed.^  K  the 
grantee  in  a  second  deed  which  is  recorded  knew  of  a  prior  un- 
recorded deed  when  he  took  it,  the  latter  will  take  precedence 
of  the  former,  though  the  real  purchaser  and  the  one  who  paid 
the  consideration  and  had  the  deed  made  to  such  grantee,  did 
not  know  of  the  prior  deed.'  If  one  when  he  purchases  knows 
that  his  grantor  has  no  title,  he  cannot  set  up  his  deed  against 
the  real  owner,  although  he  did  not  know  who  he  was  when  he 
took  his  deed>  And  to  give  one  a  precedence  as  a  bona  fide  pu^ 
chaser,  he  must  not  only  not  have  notice  of  a  prior  title  when 
he  purchases,  but  when  he  pays  the  consideration  also.  K  he 
pays  after  such  knowledge  had,  he  cannot  claim  the  rights  of  a 
bonafi.de  purchaser.^  And  between  the  parties  and  against  the 
heirs  or  devisees  of  the  grantor,  an  unrecorded  deed  is  as 
effectual  to  pass  a  title  as  one  duly  registered. 

And  this  extends  to  creditors  and  subsequent  pur- 
[*595]  chasers,  who  are  bound  in  *the  same  manner,  if  they 
have  actual  notice.  Out  of  the  numerous  cases  sus- 
taining these  propositions,  a  few  only  have  been  selected,  to 
illustrate  its  application  in  different  States.^  And  where  there 
are  several  grantees,  notice  to  one  of  them,  when  he  takes  the 
deed,  is  notice  to  all."^ 

1  Parmelee  v.  Simpson,  5  WaU.  (U.  S.)  SI.       *  Speer  v.  ETaos,  47  Ftan.  144. 

*  Murphy  r.  Nathans,  46  Penn.  St  512. 

*  Fitzhnf^h  r.  Barnard,  12  Mich.  110. 
B  Blanchard  v.  Tyler,  12  Mich.  339. 

^  Alabama^  Ohio  Life  Insurance  Co.  v.  Ledjard,  8  Ala.  866 ;  Wells  v.  Morrov, 
38  Ala.  125. — Illinois,  Doe  v.  Reed,  4  Scamm.  117 ;  Doe  v.  Reed,  2  Scamm.  371.— 
Indiana,  Givan  v.  Doe,  7  Blackf.  210 ;  Doe  v.  Beardsley,  2  McLean,  421.— Join, 
Hopping  V.  Bamam,  2  Greene,  39,  48. — iTenludty,  Applegate  v.  Gracj,  9  Dtaa, 
224 ;  Boling  v.  Ewing,  Id.  76.— ilfatfM,  Nason  v.  Grant,  21  Me.  160. — MataadaadU, 
Trull  V.  Bigelow,  16  Mass,  406,  418;  Fljnt  v.  Arnold,  2  Met.  622.~-llun<i^ 
Dixon  r.  Doe,  1  S.  &  M.  70— 2Vev Hampthire, Rogers  r.  Jones,  6 N.  H.  264 ;  Wark 
V.  Willard,  13  N.  H.  389.— i^eto  Jeney,  Den  v.  Richman,  1  Green,  iS.—Ne»  Yai, 
Schtttt  V.  Large,  6  Barb.  373;  Jackson  v.  Leek,  19  Wend.  339. — Oftib,  Irrioe. 
Smith,  17  Ohio,  226.— 5outA  CatY)b'na,  Martin  v.  Qoattlebam,  3  McCord,20S.- 
Tennessee,  Lillard  v.  Rucker,  9  Yerg.  64,  73.— rermoitf,  Corliss  v.  Corliss,  8  Veitt 
373.^ ViVymta,  Turner  o.  Stip,  1  Wash.  319.  See  also  Sicard  r.  Daris,  6  Pet  124; 
Van  Rensselaer  v.  Clark,  17  Wend.  25 ;  Swan  v.  Moore,  14  La.  An.  833 ;  Morrisoa 
r.  Kelly,  22  111.  610 ;  Bnrkhalter  v.  Ector,  25  Ga.  55 ;  Miller  v.  Chittenden,  2  Clarke 
(Iowa).  315  ;  Blain  9.  Stewart,  lb.  378;  Ricks  o.  Reed,  19  Cal.  571. 

7  Stanley  v.  Green,  12  Cal.  148. 
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61.    As  a  deduction  from  these  principles,  if  one  purchases 
of  another  who  holds  a  recorded  deed,  he  will  acquire  thereby 
a  precedence  over  one  holding  a  prior  unrecorded  deed,  of 
which  he  was  not  cognizant,  although  the  holder  of  such  re- 
corded deed  knew  of  the  existence  of  such  prior  deed  when  he 
took  his  own,  and  could  not  himself  have  claimed  any  prece- 
dence.   But  if  the  holder  of  the  earlier  deed  have  it  recorded, 
before  the  holder  of  a  deed  of  a  later  date  but  an  earlier  record, 
shall  have  actually  conveyed  the  estate  to  another,  though  he 
is  ignorant  of  such  earlier  deed,  the  record  would  be  construc- 
tive notice  to  such  purchaser  from  the  holder  of  the  later  deed, 
and  defeat  his  precedency  of  title.^ 

62.  The  certificate  which  an  officer,  taking  the  acknowledg- 
ment of  a  deed,  is  required  to  make  upon  the  deed  if  it  is  in 
proper  form,  is  received  as  evidence  of  its  own  genuineness, 
without  its  first  being  shown  affirmatively  by  whom  the  certifi- 
cate is  made.^    But  still,  the  act  of  taking  and  certifying  an 
acknowledgment  of  a  deed  is  a  ministerial  and  not  a  judi- 
cial one,  and  he  may,  moreover,  be  required  to  testify  as  to 
facts  bearing  upon  the  capacity  of  the  maker  of  the  deed  to 
execute  it.^     And  if  he  omit  to  insert  the  requisite  facts  in  his 
certificate,  so  as  to  make  the  record  valid,  he  may  render  him- 
self liable  in  damages  for  such  neglect.^    But  a  certificate  that 
a  married  womvi  acknowledged  that  she  freely,  Ac.  executed  a 
deed,  was  held  to  be  equivalent  to  saying  that  she  signed,  sealed, 
and  delivered  it,  and  implies  every  necessary  act  to  make  it 
valid.^    But  it  is  competent  to  contradict  the  effect  of  what  it 
states,  as,  where  the  deed  was  executed  and  acknowledged  be- 
fore the  proper  officer,  it  was  held,  that  it  was  competent  for 
a  party  contesting  the  deed  to  show  with  what  intent 
•the  grantor  acknowledged  it,  in  order  to  establish  that  [*596] 
the  deed  was  only  inchoate,  and  never  fully  executed 

1  Trail  r.  Bigelow,  16  Man.  406,  418;  Flynt  v.  Arnold,  2  Met  619, 627.  See 
Coffin  V.  Bay,  1  Met  212 ;  Adams  v.  Cnddy,  13  Pick.«460;  Hagthorp  v.  Hook,  1 
GUI  &  J.  270 ;  Boynton  v.  Rees,  8  Pick.  329. 

*  Thannan  v.  Cameron,  24  Wend.  87,  92;  Merrick  v.  Wallace,  19  111.486; 
Tracy  o.  Jeoks^  15  Pick.  468 ;  Thompson  v.  Morgan,  6  Minn.  295. 

'  Truman  v.  Ix>re,  14  Ohio  St  151;  ante,  *590. 

*  Foganj  V  Finlay,  10  Cal.  239. 

*  Smith  p.  WilliamB,  38  Miss.  56. 
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and  delivered.^  It  has  been  held  in  Minnesota,  Pennsylvania, 
and  California,  that  the  certificate  of  acknowledgment  of  a 
married  woman,  made  by  a  magistrate  upon  a  deed,  may  be 
controlled  or  contradicted  by  evidence.^  But  in  Indiana,  such 
certificate  is  conclusive  evidence.' 

63.  In  regard  to  the  extent  to  which  a  purchaser  is  bound 
by  constructive  notice,  and  what  a  purchaser  by  a  subsequent 
deed  is  presumed  to  know,  the  rule  is,  that  the  law  imputes  to 
such  purchaser,  a  knowledge  of  all  facts  relating  to  the  same 
land,  appearing  at  the  time  of  his  purchase,  upon  the  muni- 
ments of  title  which  it  was  necessary  for  him  to  inspect  in  or- 
der to  ascertain  the  sufficiency  of  such  title.^  And  if  an  ordi- 
narily diligent  search  would  bring  to  the  inquirer  a  knowledge 
of  a  prior  incumbrance  or  alienation,  he  is  presumed  to  knov 
of  them.^  Thus,  where  in  the  deed  of  a  purchaser  under 
whom  a  party  claimed  land  through  sundry  mesne  conveyances, 
a  restriction  as  to  building  thereon  was  imposed,  but,  though 
mentioned  and  referred  to  in  several  of  the  intermediate  deeds, 
it  was  not  mentioned  in  that  of  the  present  owner,  nor  in  ser- 
eral  of  the  next  preceding  mesne  conveyances,  and  the  ques- 
tion was,  if  the  present  owner  was  chargeable  with  notice,  the 
court  held,  that  though  he  was  not  shown  to  have  had  actual 
notice,  ^^  yet,  as  the  conveyances  under  which  he  holds  refer 
to  deeds  in  which  it  (the  restriction)  is  contained,  and  these 
deeds  are  recorded,  he  must  be  taken  to  have  had  notice  of  the 
existence  of  such  restriction  in  the  original  deeds,  and  of  its 
consequences."  ® 

64.  Under  the  head  of  capacity  to  make  a  deed  whereby  to 

1  HatchiBon  v.  Riut,  2  Gratt.  394;  ante,  *590. 

*  Dodge  V.  Hollinshead,  6  MiDn.  25.  See  also  Jackson  v.  Scboonmaker,  4  Johns. 
161;  Jackson  v.  Hajner,  12  Johns.  472;  Annan  v.  Folsom,  6  BCinn.  500;  Laoden 
V.  Bolton,  26  Cal.  406 ;  Hall  v.  Patterson,  51  Fenn.  St  289. 

s  M'Neely  v.  Backer,  6  Blackf.  391. 

*  Blackw.  Tax  Tit  84,  85 ;  Baltimore,  Ac.  ».  White,  2  GiU,  444,457 ;  Laii«^ 
I*onbl.  £q.  518,  note;  Jackson  v.  Livingston,  10  Johns.  374 ;  Bmsh  p.  Ware,  15 
Pet  93, 113 ;  Story,  Eq.  Jar.  §  403  ;  Danghaday  v.  Paine,  6  Minn.  452, 4W;  « 
Spence,  Eq.  757 ;  Fitihugh  i;.  Barnard,  12  Mich.  110 ;  Mason  v.  Payne,  Walter. 
Ch.  459  ;  Jumel  v.  Jnmel,  7  Paige,  591;  Earns  v.  Fly,  lb.  421;  Moore  p.  Bennett, 
2  Ch.  Cas.  246  ;  Reedcr  v.  Barr,  4  Ohio,  446. 

*  Flynt  V,  Arnold,  2  Met.  619,  625 ;  4  Greenl.  Cmise,  Dig.  452,  note. 

*  Gibert  v,  Peteler,  38  Barb.  488,  512. 
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pass  a  title,  may  be  considered  the  seisin  or  want  of  seisin  in 
the  grantor.    From  an  early  date,  the  policy  of  the  law  has  not 
admitted  of  the  conveyance,  by  any  one,  of  a  title  to  land  which 
is  in  the  adverse  seisin  and  possession  of  another.      This  is 
considered  not  as  passing  a  title,  but  as  the  transfer  of  a  right 
of  action  in  violation  of  the  early  laws  against  champerty  and 
maintenance,  and,  therefore,  not  to  be  sustained  by  the  courts. 
The  statute  upon  this  subject  is  32  Hen.  YIII.  c.  9.     And  the 
doctrine  above  laid  down  is  in  accordance  with  that  of  the  civil 
law,  which ''  forbids  a  thing  which  is  litigious  to  be  alienated."  ^ 
But  by  such  a  deed,  the  grantor  does  not  lose  his  seisin  and  an 
action  will  lie  in  the  name  of  the  grantor  to  recover  the  land. 
The  title  to  the  land  is  unaffected  by  the  transaction.'    The 
doctrine  is  extended  to  mortgages.    If  the  mortgagee  is  dis- 
seised he  cannot  assign  his  mortgage.^    And  until  the  law  was 
altered  in  Maine  by  statute,  a  disseisin  of  the  mortgagor  ren- 
dered his  deed  void,  as  well  as  an  assignment  by  the  mortgagee.^ 
In  Indiana,  a  deed  by  one  while  disseised  is  void  against  the  one 
in  possession,  not  upon  the  ground  of  champerty  or  mainte- 
nance, but  by  force  of  early  and  uniform  usage.^    In  Vermont, 
a  deed  under  such  circumstances  is  void  as  to  strangers,  but 
good  between  the  parties  to  it,  and  is  good  in  equity.^    But  it 
is  always  in  the  power  of  the  disseisee  to  make  a  good  deed  of 
the  premises,  by  making  an  entry  upon  the  land  and  then  de- 
livering his  deed.^  The  effect  of  a  disseisin  by  construction  upon 
the  disseisee's  right  to  convey,  by  reason  of  the  disseisor  being 
in  under  color  of  title,  seems  to  be  this :  if  he  enters  under  a 
deed  which  he  believes  to  be  a  valid  one  to  convey  title,  he  will 
be  80  far  in  possession  of  .all  the  land  described  in  his  deed, 
that  the  owner  would  be  disseised  and  could  not  convey  till  he 
regained  his  seisin  by  entry.     But  if  the  deed  under  which  he 
holds  is  void,  and  he  knows  it,  the  owner  would  be  no  further 

•  Brinlej  v.  Whiting,  5  Piclc.  34S,  355 ;  Barry  o.  Adams,  3  Allen,  493 ;  Loud  v. 
Darling,  7  Allen,  206 ;  Kincaid  v.  Meadows,  3  Head,  192 ;  Shortall  v.  Hincklej,  31 
HI.  219. 

•  Dfldman  v.  Lamson,  9  Allen,  SS. 

«  Williams  r.  Baker,  49  Me.  42a  *  Webb  v.  Thompson,  23  Ind.  432. 

•  Park  V.  Pratt,  38  Verm.  553 ;  White  v.  Fuller,  38  Verm.  204. 
T  Warner  v.  Boll,  13  Met.  4. 
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disseised  than  the  actual  possession  and  occupation  extends  of 
him  who  enters  under  such  a  deed.^  With  a  wise  regard  for 
the  peace  and  protection  of  titles,  this  principle  has  been  gener- 
ally adopted  as  the  law  of  the  several  States,  although  a  different 
rule  prevails  in  some  of  them.  Among  the  States  where  this 
principle  of  law  has  been  held  to  prevail,  are  New  York,  North 
Carolina,  Vermont,  Indiana,  Kentucky,  New  Hampshire,  Massa- 
chusetts, Michigan,'  Georgia,  and  Mississippi.'  But  the 
[*597]  principle  applies  only  as  to  *the  one  holding  adversely 
at  the  time  the  deed  is  made,  and  those  claiming  under 
him.  As  to  all  the  rest  of  the  world,  the  deed  would  be  valid 
and  effectual.^  And  this  further  effect  would  follow  from  such 
conveyance,  that  though  no  title  is  thereby  created  in  the  gran- 
tee, as  against  the  tenant  holding  adverse  possession,  and  the 
original  title  remains  in  the  grantor,  still  he  holds  it  as  trustee 
for  the  use  of  his  grantee,  so  far  that  his  grantee  may  sue  for 
possession  of  the  land  in  the  grantor's  name,  and  the  possession, 
when  thus  gained,  enures  to  the  benefit  of  the  grantee.^  There 
are  exceptions  to  the  rule  as  to  the  effect  of  adverse  possession 
upon  the  validity  of  a  deed,  among  which  is  the  case  of  the 
State  granting  lands.  As  the  State  cannot  be  disseised,  no  ad- 
verse possession  can  affect  its  right  to  convey  its  lands.*  Noi 
does  such  possession  affect  the  validity  of  a  sale  under  a  judi- 

^  Livingston  v.  Pera  Iron  Co.  9  Wend.  511,  522,  523;  Moore  v.  Worlej,  24 
Ind.  83. 

s  Co.  Lit.  214  A ;  Lalor,  Real  Prop.  253 ;  Den  v.  Shearer,  1  Mnrph.  114;  Hoyle 
V.  Logan,  4  Dev.  495 ;  Thorman  v.  Cameron,  24  Wend.  87 ;  Ewing  o.  Saraij,  4 
Bibb,  424 ;  Hathome  v.  Haines,  1  Me.  238 ;  Dame  v,  Wingate,  12  N.  H.  291 ;  Grea 
ham  V.  Webb,  29  Ga.  320 ;  Helms  v.  Maj,  lb.  121;  Betsey  v.  Torrance,  34  Miss. 
182 ;  Parker  v.  Proprietors,  &c.  3  Met  98 ;  Galbreath  v.  Doe,  8  Blackf.  366 ;  Wade 
9,  Lindsey,  6  Met.  407, 414 ;  Selleck  v.  Starr,  6  Venn.  198 ;  Stockton  v.  WUIiams, 
1  Doug.  (Mich.)  546.  As  to  the  character  of  adreree  possession  which  renders  a 
deed  void,  Foxcroft  v.  Barnes,  29  Me.  128. 

>  Helms  V.  May,  29  Ga.  124. 

*  Livingston  v.  Pern  Iron  Co.  9  Wend.  511,  523 ;  Livingston  v.  Prosens,  2  Hfll« 
526  ;  Edwards  v,  Roys,  18  Verm.  473 ;  Wade  v,  Lindsey,  6  Met.  407,  414;  Stock- 
ton V.  Williams,  1  Dong.  (Mich.)  546 ;  Betsey  i^  Torranoe,  34  Miss.  138 ;  Uaiver- 
aity  of  Vermont  v.  Joslyn,  21  Verm.  61. 

s  Wade  v.  Lindsey,  6  Met.  413,  414;  Betsey  v.  Torrance,  34  BCiss.  138,  139; 
Livingston  v.  Peru  Iron  Co.  9  Wend.  523;  Stockton  v.  WUIiams,  1  Dong.  (Blicli.) 
567;  Jackson  v.  Leggett,  7  Wend.  380;  Wilson  u.  Nance,  11  Hnmpb.  191;  Sd- 
wards  v.  Parkharst,  21  Verm.  472. 

«  People  V.  Mayor,  &c  28  Barb.  240 ;  Ward  v.  Barthok>mew,  6  Pick.  409. 
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cial  decree,  or  by  a  public  officer  acting  in  tliat  capacity.^  The 
possession  of  a  tenant  holding  over,  is  not  so  adverse  to  his  les- 
sor as  to  render  his  deed  of  the  estate  invalid.^  Among  the 
States  where  a  conveyance  of  lands,  though  in  the  adverse  pos- 
session of  another,  will  pass  the  grantor's  title  as  a  valid  deed, 
are  Pennsylvania,  Maine,  Illinois,  South  Carolina,  Wisconsin, 
and  Ohio  * 

65.  In  Ohio,  a  deed  is  valid  though  made  on  Sunday .'*  It 
would  be  void  in  Indiana,  if  delivered  on  that  day.  But  it  may 
be  good,  though  made  on  that  day,  if  delivered  upon  another 
day.^  A  deed  given  by  the  way  of  composition  of  a  felony, 
cannot  be  avoided  for  that  reason  by  the  grantor.  But  a  deed 
obtamed  by  duress  of  imprisonment,  may  be  avoided  by  the 
grantor  or  his  heirs,  by  a  re-entry  upon  the  premises.® 

66.  There  is  a  class  of  conveyances  of  lands  which,  though 
formal  in  all  respects,  and  effectual  between  the  parties,  are,  by 
the  policy  of  the  law  or  by  statute,  held  to  be  void  to  a  certain 
extent.  This  embraces  what  are  known  as  fraudulent  convey- 
ances, where  the  intent  of  the  parties  to  the  same  is  to  defraud 
the  creditors  or  the  subsequent  purchasers  of  the  grantor,  by 
means  of  such  conveyance.  The  questions  arising  under  these 
are  usually  referred  to  the  statutes  of  13  Eliz.  ch.  5,  and  27 
Eliz.  ch.  4,  though  these  are  said  to  be  in  affirmance  of  the 
common  law,  and,  in  one  form  or  the  other,  prevail  all  over  the 
United  States.  The  first  of  these  statutes  relates  to  creditors, 
and  provides,  in  general  terms,  that  all  conveyances  of  lands 
intended  to  defraud  or  delay  creditors,  shall,  as  to  such  credi- 
tors, be  void."^  But  in  order  to  be  fraudulent  as  to  creditors,  it 
must  be  a  conveyance  of  something  which  is  subject  to  be  levied 

^  Hanoa  v.  Renfro,  32  Mui.  130 ;  Frizzle  v.  Veach,  1  Dana,  211,  216 ;  Jarrett  v. 
Tomlinson,  3  V7.  &  S.  114. 

*  Taylor  v.  Kelly,  3  Jonee,  Eq.  240. 

•  >  Cresfion  v.  Miller,  2  Watts,  272 ;   Hall  v.  Ashby,  9  Ohio,  96 ;  Bcnnet  v.  W\V 
liams,  5  Ohio,  461  ;  Maine,  Rer.  Stat.  c.  73,  §  1 ;  Shortall  v.  Hinckley,  31  III.  219 ; 
Stewart  v,  McSweeney,  14  Wis.  471;  Poyas  v.  Wilkins,  12  Rich.  420. 
«  Swtther  v.  WUliams,  Wright  (Ohio),  754.    See  Tracy  v.  Jenks,  15  Pick.  465. 

*  Love  17.  Wells,  25  Ind.  506. 

*  Worcester  v.  Eaton,  11  Mass.  368  ;  8.  o.  13  Mass.  371. 

V  Barton,  Real  Prop.  ^^  221-  228 ;  Story,  Eq.  \\  352  -  356  ;  Sands  v.  Codwise,  4 
Johns.  536,  559 ;  1  Am.  Lead.  Gas.  68 ;  Penniman  v.  Cole,  8  Met.  499 ;  Coolidge 
V.  MelTin,  42  N.  H.  525. 
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iipou  for  debt.    If,  therefore,  a  debtor,  with  ever  so  fraudulent 
intent  in  respect  to  his  creditors,  convey  what  the  law  exempts 
as  a  homestead,  it  could  not  be  avoided  on  that  account.^  As 
the  question  in  these  cases  depends  upon  the  bona  fdes  with 
which  the  transaction  takes  place,  it  would  be  transcending  the 
purposes  of  this  work  to  attempt  to  present,  in  detail,  the  cases 
wherein  the  questions  considered  related  to  what  should  be 
deemed  evidence  of  good  or  bad  faith.     A  few  general  princi- 
ples may,  however,  be  properly  stated.    In  the  first  place,  such 
conveyance,  though  fraudulent,  is,  if  otherwise  sufficient,  and 
for  a  valuable  consideration,  valid  as  to  all  innocent  purchasers 
not  privy  to  the  fraudulent  intent.      Thus,  if  a  fraudulent 
grantee  conveys  the  estate  to  a  bona  fide  purchaser,  for  a  valu- 
able consideration,  the  conveyance  is  good,  and  the  first  grant 
may  be  purged  of  the  fraud.^    So,  though  the  grantor  makes 
the  conveyance  with  a  fraudulent  intent,  it  will  not  affect 
the  validity  of  the  transaction  unless  the  grantee  was  cognizant 
of  his  intent,  or  participated  in  it.*     And  though  the  design  be 
originally  fraudulent,  as  to  creditors,  and  known  to  the  grantee, 
so  as  to  be  void  as  to  creditors  so  long  as  the  transactions  had 
that  character,  yet  it  may  become  valid  by  being  purged  of  the 
fraud  by  matter  ex  post  facto,  if  the  fraudulent  intent  is  aban- 
doned.*   But  if  vendor  and  vendee  participate  in  the  purpose 
of  the  vendor,  to  defraud  or  delay  creditors,  by  conveying  his 
land,  it  will  be  void  as  to  such  creditors,  though  a  full  and 
valuable  consideration  may  have  been  paid  for  the  same.^    In 
respect  to  conveyances  that  are  voluntary,  that  is,  made  with- 
out a  valuable  consideration,  the  cases  are  very  numerous,  but 
not  uniform.     And  it  may  be  remarked  in  passing,  that  the 
consideration  of  marriage,  or  an  express  promise  to  marry,  if 
the  marriage  ultimately  be  prevented  by  the  death  of  the  gran- 

^  Wood  V.  Chambers,  20  Tex.  254;  Dreatzer  v.  BeU,  11  Wis.  114;  Gassett  v. 
Grout,  4  Met.  490 ;  Story,  £q.  §  867. 

^  Oriental  Bank  v.  Haskins,  3  Met.  340 ;  Jackson  v.  Henry,  10  Johns,  185 ; 
Somes  u.  Brewer,  2  Pick.  184,  198.     See  Clapp  v.  Tirrcll,  20  Pick.  247. 

B  Bridge  v.  Eggleston,  14  Mass.  250;  Harrison  v.  Trustees,  &c  12  Mass.  462; 
Carpenter  v.  Muren,  42  Barb.  300. 

*  Oriental  Bank  v.  Haskins,  3  Met.  340;  Verplank  v.  Sterry,  12  Johns.  552; 
Sterrj  v.  Arden,  1  Johns.  Ch.  261  ;  Smyth  v.  Carlisle,  17  N.  H.  418. 

«  Story,  Eq.  \  369 ;  Wright  v.  Brandis,  1  lod.  336 ;  Raffing  v.  Tilton,  18  bd 
260. 
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tor,  is  regarded  in  law  as  a  yaluable  one,  and  takes  the  case 
out  of  the  category  of  voluntary  conveyances.^    The  editors  of 
the  American  Leading  Gases  have  collected  these,  accompanied 
by  discriminating  comments  upon  the  classes  into  which  they 
divide  themselves.     That  such  conveyances  are  not  void  as 
against  subsequent  creditors,  where  no  intent  exists  to  defraud 
such  creditors,  seems  to  be  admitted  law.    And  if  not  fraudu- 
lent at  the  time,  no  subsequent  creditors  can  disturb  the  title.' 
And  while,  as  to  previous  creditors,  different  courts  have  ap- 
plied different  degrees  of  stringency  in  the  rule,  it  may  be  laid 
down  as  a  general  proposition,  that,  if  such  conveyance  be 
made  to  any  person  other  than  a  child,  it  will  be  void  as  to  ex- 
isting creditors,  and  when  made  to  a  child,  or  as  a  settlement 
upon  a  wife,  whether  it  shall  be  void  or  not,  depends  upon  the 
condition  of  the  grantor  as  to  his  ability  to  pay  his  debts  out  of 
his  remaining  property  at  the  time  of  its  being  made.     And  it 
may  be  added,  that  such  voluntary  conveyances  are  uniformly 
recognized  as  valid  between  the  parties  and  their  representa- 
tives.^   Thus,  a  deed  by  a  father  to  his  daughter  at  his  wife's 
request,  in  consideration  of  her  having  joined  with  )iim  in  con- 
veying her  estate,  of  which  he  had  the  benefit,  was  held  good, 
and,  in  the  absence  of  an  intent  to  defraud,  did  not  come  with- 
in the  category  of  voluntary  conveyances.*    And  even  cases  of 
voluntary  conveyances,  for  consideration  of  blood  or  affection, 
are  only  presumptive  evidence  of  fraud,  if  the  grantor  be  then 
in  debt,  which  may  be  rebutted  by  evidence.^    Where  the  con- 
veyance is  made  with  an  actual  fraudulent  intent,  it  may  be 
avoided  by  subsequent  as  well  as  previous  creditors.®    But  in 

^  Smith  p.  Allen,  5  AUen,  458 ;  Steny  v.  Arden,  1  Johns.  Ch.  261 ;  Huston  v, 
Cantril,  11  Leigh,  176;  Prodgora  v.  Langham,  1  Sid.  133. 

*  Thacher  v.  Phinney,  7  Allen,  150. 

*  Sexton  V.  Wheaton,  8  Wheat.  229 ;  Salmon  v.  Bennett,  1  Conn.  525 ;  1  Am. 
Lead.  Ca9.  49-85;  Doe  i\  Hard,  7  Blackf.  510;  Bnllitt  v,  Taylor,  34  Miss.  708, 
737,  and  cases  cited  in  the  argument;  Story,  £q.  ^  362,  364,  371 ;  Beade  v.  Lir- 
ingston,  3  Johns.  Ch.  500,  501 ;  Hinde'a  Lessee  v.  Longworth,  11  Wheat  199.  See 
Wasbband  v.  Washband,  27  Conn.  424,  for  the  distinction  between  an  inadequate 
aod  no  consideration,  in  Its  efiect  where  grantor  owes  existing  debts ;  in  the  former 
the  deed  will  be  good,  unless  made  with  a  fraudulent  intent.  Lerow  v.  Wilmarth, 
9  Allen,  386. 

*  Brooks  p.  Dnlrymple,  12  Allen,  102. 

*  Lerow  v,  Wilmarth,  9  Allen,  386 ;  Pomeroy  v,  Bailey,  43  N.  H.  118. 

*  Parkman  v.  Welch,  19  Pick.  231.    But  see  Bullitt  o.  Taylor,  34  Miss.  740,  741 ; 

[633] 


298  LAW  OF  EEAL  PBOPEBTT.  [BOOK  m. 

Hinnesota,  no  one  can  object  to  &  fraudulent  conveyance,  vbo 
was  not  a  creditor  at  the  time  it  was  made.^    But  that  avol- 
utitary  couTeTUnce,  made  in  good  faith,  will  be  good  against  i 
subsequent  purchaser  with  notice,  seems  to  be  the  better  rale 
of  law,  as  now  prevailing  in  the  United  States,  though  held 
otherwise  in  England.     And  it  would  not  be  good  agEUost  & 
subsequent  purchaser  without  notice,  if  for  a  valuable  consider- 
ation."   Another  class  of  conveyances  which  were  good  at  com- 
mon law,  have  been  declared  fraudulent,  by  statute,  under  the 
doctrine  of  modern  bankrupt  and  insolvent  laws,  and  th&t  is, 
conveyances  intended  to  give  undue  preferences  to  creditors, 
and  to  prevent  an  equal  distribution  of  a  bankrupt's  asseU 
among  his  creditors.'    And  it  may  be  added,  that,  though  the 
deed  be  voluntary  and  fraudulent  in  its  intent,  it  is,  neverthe- 
less, valid  and  effectual  against  the  grantor  and  his  heirs.*   It 
may  also  be  added  that,  in  Bunn  v.  Winthrop,  a  voluntary  deed 
settling  lauds,  in  which  the  grantor  had  a  chattel  interest,  upoa 
a  natural  daughter,  was  sustained  in  a  court  of  eqmty,  al- 
though, after  executing  it,  but  without  delivery,  the  grautoi 
sealed  it  up  with  bis  will,  and  retained  the  custody  of  it  till  bis 
deatb.^    The  court  in  the  first  case  cited,  say:  "The  instru- 
ment is  good  as  a  voluntary  settlement,  though  retained  by  the 
grantor  in  bis  possession  until  his  death."    And  iu  the  other 
case,  the  court  say  :  "  A  voluntary  settlement  fairly  made  is 
always  binding  in  equity  upon  tlie  grantor,  unless  there  be  a 
clear  and  decisive  proof  that  he  never  parted  nor  intended  to 
part  with  the  possession  of  the  deed."    An  important,  and 
what  must  be,  when  published,  a  leading  case  upon  the  subject 
of  voluntary  conveyances  has  recently  been  decided  by  Bates, 
Chancellor,  in  Delaware,  in  which  the  question  was,  whetbei 

Cootidgeo.  MelTJD,  43  N.  H.  531,  532;  Hsrachfeldt  t).  George,  6  Mich.  466 ;  Bock 
s.  Wbite.  Walker,  Ch.496;  lb.  437. 

I  Stone  V.  Myen,  9  Minn.  311. 

>  Stoi?,  Eq.  H  4!T,  4aB ;  CathGort  d.  Bobinaon,  5  Patera,  364,  S80  ;  Beal  i.  Wir 
Ita,  3  Gra;,  447 ;  Do«  v.  Rnsbam,  IT  A.  &  E.  K.  S.  7£4;  Jackson  c.  Town,  4 
CoiT.  603 ;  Sierr;  c.  Arden,  I  Johaa.  Ch.  361.  See  Uplon  v.  Bauet,  Cio-  Elii- 
445;  Buckle  p.  MiUhell,  IS  Tef,  100;  Smith  d.  Allen,  5  Allen,  456. 

■  Fennimanr.  Cole,  8  Met.  500;  Narj  v.  Merritt,  S  Allen,  451  ;  Mua.  Geo.  SuL 
ch.  118,  (91. 

*  Jackaon  c.  Garnaey,  16  Jobns  1B9;  Upton  i.  Bauet,  Cro.  Eli>.  443. 

'  Bdiid  v.  Winthrop,  I  Jobns.  Ch.  329 ;  Soarerbje  a.  Arleo,  I  Johni.  C^  IH' 
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equity  wodd  interpose  and  set  aside  a  voluntary  conveyance  of 
his  estate  made  by  a  man  in  contemplation  of  marriage  and 
while  under  a  marriage  engagement     The  Chancellor  goes 
fuUj  and  with  discrimination  into  the  consideration  of  the 
English  and  American  cases,  and  comes  to  a  clear  and  satisfac- 
tory conclusion  that  for  a  man  or  woman,  on  the  eve  of  mar- 
riage, to  convey  away  his  or  her  estate  (in  thi^  case  it  was  the 
entire  property  of  the  husband),  if  done  without  a  valuable 
consideration,  and  not  disclosed  to  the  other  party  before  the 
marriage,,  would  be  so  far  a  fraud  per  se  upon  the  marital 
rights  of  the  other  party,  that  equity  would  set  it  aside,  so  far 
as  it  conflicted  with  these  rights,  although  the  party,  so  de- 
frauded, did  not  know  whether  the  person  he  or  she  was  about 
to  marry,  had  been  possessed  of  the  property  in  question  or  not. 
lu  that  case  the  husband  having  died,  the  widow  and  children 
applied  to  have  the  voluntary  conveyance,  made  by  him  in  trust 
for  himself  for  life,  and  after  his  death  to  go  to  his  sisters,  set 
aside  in  their  favor.     The  Chancellor  held  the  conveyance 
void  as  to  her  right  of  dower,  but  binding  upon  his  children 
and  heirs,  and  decreed  accordingly.^    And  in  respect  to  deeds 
obtained  by  duress  or  fraud  at  common  law,  if  the  party  so 
obtaining  a  deed,  which  is  duly  executed  in  matter  of  form, 
convey  the  estate  to  a  bana  fide  purchaser,  ignorant  of  the 
duress  or  fraud,  for  a  valuable  consideration,  the  latter  will 
hold  the  estate  purged  of  such  fraud  or  duress.^ 

67.  The  instances  are  numerous  where  an  innocent  pur- 
chaser will  hold  an  estate  as  against  another  owner,  although 
the  person  of  whom  he  purchased  could  not  have  held  against 
such  owner.  Thus,  if  one  purchase  an  estate  of  one  who 
holds  a  recorded  deed,  and  was  not  cognizant  of  a  prior  unre- 
corded deed,  he  holds  by  a  good  title,  and  may  convey  it  even 
to  one  who  was  cognizant  of  such  deed.^  But  if  one,  having 
made  a  deed  of  land  which  is  unrecorded,  make  a  second  one 
which  is  recorded,  to  one  who  was  cognizant  of  the  first,  and 

'  Chandler  v.  Holtingsworth. 

^  Somes  V.  Brewer,  2  Pick.  184,  203 ;  Worcester  «.  Eaton,  11  Mass.  379 ;  Depaty 
r.  Stapleford,  19  Cal.  302. 

'  Bampns  v.  Plfitner,  1  Johns.  Ch.  219;  Story,  Eq.  4  410;  Bell  v.  Twilight,  18 
X.  H.  159;  Harrison  v.  Forth,  Free  Chanc  51 ;  Lowther  v.  Carlton,  2  Atk.  139; 
Trull  V,  Bigelow,  16  Mass.  406. 
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the  holder  of  the  first  deed  gets  the  same  recorded  before  the 
bolder  of  the  second  has  conveyed  the  estate,  whoever  pur- 
chases of  the  second,  will  be  bound  bj  the  record  of  the  first 
deed,  and  cannot  claim  the  rights  of  an  innocent  purchaser, 
without  notice.^ 


SECTION   III. 

WHAT  PROPERTY  MUST  BE  CONVEYED   BY  DEED. 

It  onlj  remains,  while  considering  the  constituent  elements 
of  a  deed  as  a  means  of  creating  a  title  by  private  grant,  to 
inquire  what  is  embraced  under  ^'a  thing  to  be  contracted 
for,"  one  of  the  requisites,  as  given  by  Lord  Coke,  in  the  pas- 
sage already  cited.*  In  other  words,  in  the  conveyance  of 
what  property  is  a  deed  necessary,  and  to  what  property  does 
it  apply  ? 

It  will  be  borne  in  mind,  that  the  former  distinction,  as  to 
the  necessity  of  a  deed,  between  what  lies  in  livery  and  what 
lies  in  grant,  has,  at  last,  been  practically  abolished  in 
[*598]  England,  by  the  *statute  of  8  and  9  Vict.  ch.  106, 
§  2,  and  was  never  in  force  in  this  country.  Since  the 
statute  of  frauds,  29  Charles  II.  ch.  3.  a.  d.  1676,  a  deed  has 
been  required,  in  order  to  convey  a  freehold  interest  "  in,  to,  or 
out  of  any  messuages,  manors,  lands,  tenements,  or  heredita- 
ments." * 

The  subject  of  what  property  lies  in  grant,  and  requires  a 
deed  to  create  or  transfer  a  title  to  it,  was  minutely  cousideTed 
by  the  early  writers,  to  some  of  whom  reference  is  here  made, 
rather  by  way  of  example  and  illustration,  than  with  a  view  of 
giving  a  complete  summary  of  what  may  and  must  be  so  con- 
veyed.    It  is  laid  down  as  a  proposition,  having  few,  and  only 
special  exceptions,  that  such  things  as  lie  in  grant,  and  not  in 
livery,  generally  cannot  be  granted  or  given  without  deed. 
And  therefore  rents  and  services,  and  such  Uke  things,  which 
are  in  gross,  and  not  incident  to  some  other  thing,  may  not  be 
granted  without  deed.^ 

1  Flynt  V.  Aniold,  S  Met  619.  *  Co.  Lit.  35  b;  ants,  pp.  *S53,  *SM. 

*  Browne,  SuL  Fraads,  ^  6. 

«  Shep.  Tonch.  S30;  1  Wood,  ConT.  176, 177. 
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Whatever  it  requires  a  deed  to  create  at  first,  requires  a  deed 
to  transfer  from  one  grantee  to  another,  and  the  same  is  true 
in  respect  to  surrenders.  As  in  the  case  of  a  conveyance,  or 
surrender  of  an  existing  rent  charge,  or  rent  seck.^  Remain- 
ders and  reversions  in  fee,  or  for  life,  are  grantable  only  by 
deed,  and  can  be  surrendered  only  by  deed.^  A  grant  by  deed, 
of  an  acre  of  land,  covered  by  water,  would  be  good.^  So  a 
grant  of  a  way,  either  de  navoy  or  of  one  already  existing,  must 
be  by  deed.^  But  a  mere  license  to  do  something  upon 
another's  land,  like  hunting  or  walking  upon  it,  is  not  the  sub- 
ject of  a  grant  by  one  to  another,  unless  it  be  a  license  to  take 
the  property  in  another's  land,  which  cannot  pass  without  a 
deed.^  It  may  be  added,  in  general  terms,  that  every  ease- 
ment or  servitude  in  lands,  being  an  interest  therein,  can  be 
acquired  only  by  grant,  or  what  is  deemed  to  be  evidence  of 
an  original  grant.  And  in  this  are  embraced  rights  in  one  man 
to  take  away  the  soil,  or  profits  of  the  soil  of  another,  called 
profit  a  prendre,  if  such  right  be  of  a  freehold  or  inheritable 
character.^  In  the  matter  of  water,  the  owner  of  the  bed  of  a 
stream  may  grant  a  certain  quantity  of  water  to  be  taken  out 
of  it,  or  a  certain  amount  of  water  power  measured  and  ascer- 
tained. But  if  the  grant  be  of  a  water  power ,  it  can  only  be 
taken  or  used  for  the  propulsion  of  machinery.^ 

A  man  may  grant  trees  growing  on  his  own  land,  without 
deed.  So  he  may  corn  on  the  ground,  or  fruit  upon 
trees,  ^standing  on  his  land,  although  these  may  not  [*599] 
have  been  severed.  And  the  same  is  true  of  the  tim- 
ber, stone,  or  other  materials  of  a  house,  then  standing  upon 
bis  estate,  and  the  donee,  in  such  a  case,  may  take  it  away 
after  the  donor's  death.  The  law  regards  these  things  as  so 
much  of  the  character  of  chattels,  as  not  to  require  the  for- 
mality of  a  deed,  to  pass  property  in  them.^    But  the  grant  of 

1  1  Wood,  Cody.  175,  185;  Bennet  v,  Westbeck,  Poph.  137 ;  Shop.  Touch.  229. 
s  1   Wood.  Conv.  177,  176;  Pezkins,  ^  61 ;  Co.  Lit  338,  a;  2  Rolle,  Abr.  62, 
Grant,  6 ;  Sbep.  Toach.  230. 

»  1  Wood,  Conv.  176;  Co.  Lit  4. 

«   1  Wood,  Conv.  177 ;  Bcandelj  v.  Brook,  Cro.  Jac.  189. 

•  1  Wood,  ConT.  182 ;  Perkins,  98 ;  Monk  v.  Batler,  Cro.  Jac.  574.  ^ 

•  Wa«hbum,  Easements,  18,  and  cases  cited. 
T  McDonald  v.  Askew,  29  Cal.  207. 

•  I   Wood,  Conr.  179;  3  Id.  16,  note;  Perkins,  H  57,  59;  Shep.  Toach.  231. 
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the  vesture  of  land,  such  as  the  herbage,  and  the  like,  can 
only  be  made  bj  deed.^  In  speaking  of  deeds  above,  no  dis- 
tinction is  made  between  an  indenture  and  a  deed  poll,  as  a 
means  of  conveyance,  the  form,  in  that  respect,  being  imma- 
terial.^ Another  familiar  principle  is  applicable  to  surrenders, 
or  revocations  of  grants,  namely,  that  they  must  be  of  as  high 
a  nature  as  the  instrument,  by  which  the  interests  granted 
were  created,  so  that  if  any  interest  is  created  by  deed,  it  most 
be  surrendered  or  revoked  by  deed.' 

But  every  right  is  not  the  subject  of  grant,  though  it  relates 
to  land,  or  an  interest  therein.  Thus,  a  bare  possibility  of  an 
interest  which  is  uncertain,  is  not  grantable,  though  a  possi- 
bility, coupled  with  a  present  interest,  may  be  granted.^  It 
has  accordingly  been  held,  that  a  grant  by  an  heir  apparent 
of  his  interest  in  his  ancestor's  estate,  so  long  as  his  ancestor 
is  living,  conveys  nothing,  and  is  inoperative.^  But  where  an 
heir  apparent  who  was  indebted  to  another,  assigned  his  inter- 
est in  his  ancestor's  estate,  with  a  power  of  attorney  to  make 
deeds,  &c.  necessary  to  receive  the  proceeds,  it  was  held  to 
give  him  such  an  interest  that  equity  protected  it  against  the 
claim  of  a  creditor  of  the  heir  who  attached  the  estate,  at  the 
ancestor's  death  .^  So  is  a  grant  by  a  soldier  of  such  land  as 
may  thereafter  be  given  him  by  the  government  as  a  bounty.^ 
It  must  be  an  interest  in  the  land  existing  in  possession,  rever- 
sion, remainder,  by  executory  devise,  or  contingent  remainder.® 
An  exception  to  this  exists  in  many  cases,  where  the  grant  is 
with  a  covenant  of  warranty,  which  would  create  an  estate  in 

But  seo  Trail  v.  Fuller,  28  Me.  545,  and  ante,  p.  *57S,  that  a  deed  u  neoessazy  to 
convey  a  fixture,  like  a  shingle-mill.  Clafiin  u.  Carpenter,  4  Met.  580  ;  Smith  v. 
Sarman,  9  B.  &  G.  561 ;  Kvans  v.  Roberts,  5  B.  &  C.  829 ;  Whitmanh  v.  Walkv, 
1  Met.  313.  But  see  Rodwell  v.  Phillips,  9  M.  &  W.  501 ;  and  Green  v.  Armstnmg, 
1  Denio,  5.50 ;  M'Gregor  v.  Brown,  10  N.  Y.  117,  that  a  sale  of  standing  trees  can 
only  be  by  writing,  and  not  by  parol 

1  1  Wood,  CouT.  179,  cites  Noy,  54. 

«  1  Wood,  Conv.  185.  »  Ibid. 

*  1  Wood,  ConT.  182, 185 ;  Ful wood's  case,  4  Rep.  66 ;  in  Thomas  Palmer's  cms, 
5  Rep.  24  b;  Jackson  v.  Catlin,  2  Johns.  261. 

«  Davis  V.  Hayden,  9  Mass.  519  ;  Dart  v.  Dart,  7  Conn.  255 ;  Baykr  v.  Co»- 
monwealth,  40  Penn.  St.  37  ;  Lit  §  446 ;  Co.  Lit.  265  a. 
^  Stover  t;.  Eycleshimer,  46  Barb.  84.  ' 
7  Jackson  u.  Wright,  14  Johns.  193. 

*  Jackson  v.  Catlin,  2  Johns.  261. 
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the  grantee  by  estoppel,  whenever  the  grantor  shall  have  ac- 
quired the  estate  which  he  has  granted  and  warranted.^  So  no 
possibility,  right,  or  title  to  land  in  action,  can  be  granted  to  a 
stranger,  though  it  may  be  released  to  the  tenant,  by  deed ; 
nor,  generally,  are  things  in  action,  as  rights  and  titles  of 
entry  or  action  concerning  inheritances,  grantable,  except  in 
special  cases ;  as,  for  instance,  if  one  be  disseised,  he  may  not 
grant  the  land,  or  a  right  of  action  to  recover  it.  Nor  can  one 
who  has  a  right  to  defeat  a  freehold  granted  to  another,  upon 
failure  to  perform  a  condition,  grant  over  this  right  to  a  stran- 
ger, except  in  such  cases  as  the  benefit  of  the  condition  passes 
with  the  reversion.^  And  yet,  a  deed  by  one  who  has  a  right 
of  entry  for  condition  broken,  at  common  law,  though  it  will 
not  pass  any  right  to  his  grantee  to  enter  and  defeat  the  es- 
tate, will  so  far  extinguish  his  own,  that  his  heir  could  not  en- 
ter for  such  breach.  And  if  the  grant  were  by  the  ancestor  to 
the  heir  himself,  the  right  of  entry  to  defeat  the  original  estate 
would  be  extinguished  altogether.^ 

^  Ante,  pp.  *473,  •474  ;  Troll  v.  Eastman,  3  Met.  121 ;  Co.  Lit.  265  a. 

*  1  Wood,  ConT.  1S3  ;  Perkins,  ^  86 ;  Lampet's  case,  10  Rep.  51 ;  Lit  §  347  ; 
Go.  Lit.  214  a,  214  b;  Shep.  Toach.  231. 

*  Rice  9.  Boston  &  W.  Railroad,  12  Allen,  141. 
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CHAPTER   V. 

FORMS  OF  CONVEYANCE  BY  PRIVATE  GRANT. 

Sect.  1.  Deeds  at  Common  Law  and  their  Characteristacs. 

Sect.  2.  Deeds  nnder  the  Statate  of  Uses. 

Sect.  8.  Deeds  in  Use  in  the  United  States. 

Sect.  4.  Component  Parts  of  Deeds. 

Sect.  5.  Covenants  in  Deeds. 

[•603]  ♦SECTION   I, 

DEEDS  AT  COMMON  LAW  AND  THEIR  CHARACTERISTICS. 

1.  Of  deeds  of  feoffmeot,  and  when  flnt  reqnired. 

2.  Effect  of  feoffment  in  passing  a  title  and  estate. 
8.    Early  forms  of  deeds  of  feoffment 

4.    Of  convejance  by  grant 

6.    Effect  of  grant  and  feoffment  on  title  of  others. 

6.    Grant  not  limited  to  incorporeal  hereditaments. 

1.  In  considering  the  forms  of  deeds  used  in  this  country  (o 
effectuate  private  grants  of  lands,  it  may  be  well  to  recapitulate 
briefly  the  names  and  general  characteristics  of  those  of  Eng- 
land, which  have,  to  a  greater  or  less  extent,  been  adopted  as 
modes  of  conveyance  in  this  country.  So  much,  however,  has 
already  been  said  of  the  doctrine  of  seisin,  and  livery  of  seian 
at  common  law,  as  well  as  of  uses  and  the  forms  of  conveyance 
to  which  the  statute  of  uses  gave  rise,  that  it  would  be  little 
more  than  repetition  to  attempt  to  analyze  or  give  in  detail,  the 
grounds  upon  which  these  various  forms  of  conveyance  ori^ 
nally  depended  for  their  adoption  and  use.  The  form  em- 
ployed for  ages  in  England,  until  the  Statute  of  Uses,  and 
which  continued  to  be  one  of  the  modes  of  conveyance  there 
until  a  comparatively  recent  period,  was  that  of  feofiment.  It 
did  not  require  any  deed  until  the  time  of  Charles  II.,  and  con- 
sisted of  a  gift  of  a  feud,  evidenced  and  consumnaated  by  an 
[638] 
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actual  or  symbolical  livery  of  seisin.  It,  of  course,  applied  to 
corporeal  hereditaments,  or  such  incorporeal  hereditaments  as 
remainders  or  reversions,  where  the  seisin  which  perfects  the 
estate,  is  committed  to  the  holder  of  the  particular  estate  as  a 

kind  of  bailiff  of  the  reversioner  or  remainder-man.     It  was 

* 

always  incumbent  upon  the  feoffor,  to  indicate,  in  his  gift,  the 
nature  and  duration  of  the  estate  which  he  intended 
to  give  the  *feoffee  in  the  lands,  and  if  no  estate  was  [*604] 
limited  therein,  it-was,  constructively,  an  estate  for  the 
life  of  the  feoffee.  In  carrying  out  the  intention  of  the  parties 
to  the  feoffment,  it  became  customary  to  make  written  deeds, 
expressing  the  terms  of  the  gift,  though  these  did  not  obviate 
the  necessity  of  livery  of  seisin.  But  the  possession  of  a  deed 
by  one  purporting  to  be  grantee  of  an  estate,  is  no  evidence  of 
title  in  the  grantor,  unless  shown  aliunde  to  have  been,  at 
some  time,  in  possession  of  the  land  granted,  or  his  ownership 
is  shown  by  some  other  evidence.^ 

A  conveyance  by  ^^  gift,"  is  simply  a  feoffment,  wherein  the 
estate  thereby  limited  or  created,  is  one  in  tail.^  This  is  apply- 
ing the  term  in  its  stricter  sense,  for  in  its  broader  meaning, 
the  word  ffift  imports  no  more  than  the  transferring  of  the 
property  of  a  thing  from  one  to  another,  without  a  valuable 
consideration.^ 

2.  The  effect  of  a  conveyance  by  feoffment  was,  that  as  it 
passed  the  actual  seisin,  if  it  proposed  to  convey  a  fee-simple, 
it  created  an  actual  fee-simple  in  the  feoffee,  by  right  or  by 
wrong,  according  as  the  feoffor  was  or  was  not  seised  in  fee^ 
Thus  the  feoffment,  even  of  an  idiot  or  lunatic,  was  held  effec^ 
tual  tiU  avoided  by  process  of  law.  The  effect  upon  contin- 
gent remainders  of  a  feoffment  made  by  him  who  had  the  par- 
ticular estate,  has  been  heretofore  considered.  It  was  to  do  away 
with  this  form  of  conveyance,  as  a  means  of  injuriously  affecting 
the  rights  of  third  parties,  that  a  recent  statute  in  England  has 
declared,  that  no  feoffment  shall  have  any  tortious  operation.^ 

3.  The  deed  or  charter  of  feoffment  was,  originally,  exceed- 
ingly brief  and  simple,  as  the  reader  may  perceive  by  recurring 

1  Smilh  o.  lAwrenoe,  18  Mich.  434. 

9  2  BL  Com.  810-317.  >  3  Wood,  Coot.  1. 

*  Stal.  8  &  9  Vict  ch.  106,  4  3 ;  Wma.  Real  Prop.  121, 129 ;  4  Kent,  Com.  481. 
vol-  III.  20  [  689  ] 
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to  appendix  No.  1,  to  the  second  volume  of  Blackstone's  Con^ 
mentaries.^ 

4.  Conveyance  by  grant  was  the  common-law  mode  of  trans- 
ferring or  creating  estates  or  interests  in  incorporeal  heredita- 
ments, of  which  there  could  be  no  livery  of  seisin.  This  im 
always  by  deed,  and  these  interests  passed  only  by  a  delivery 
of  the  deed.  And  such  is  the  law  now.  Thus,  a  right  to  take 
coal  or  timber  from  one's  land,  or  any  easement  in  or  over  his 
land,  being  an  interest  in  the  land,  can  be  effectually  created 
or  conveyed  only  by  deed.'  The  difference  between  these  two 
modes  of  conveTance  garo  rise  to  the  expression  with  reference 
to  the  two  classes  of  property,  one  "  lying  in  livery,"  the  other, 
'^  in  grant."  The  words  made  use  of  in  a  grant,  in  creating 
or  passing  the  estate,  differed  but  little  from  those  employed  in 
a  feoffment,  and  the  two  modes  varied  from  each  other  only  in 

the  subject-matter  of  the  conveyance.  By  the  statute 
[•605]  above  cited,  it  is  now  declared  *that  the  conveyance  of 

an  immediate  estate  of  freehold  in  corporeal  here^ta- 
ments,  shall  be  deemed  to  lie  in  grant  as  well  as  livertf.^ 

5.  One  essential  difibrence  between  a  feoffinent  and  a  grant, 
has  already  been  referred  to,  namely,  their  effect  upon  the 
interests  of  third  persons,  since  grants  cannot,  like  feoflfments, 
create  a  tortious  fee,  but  operate  only  upon  the  estate  or  inter- 
est which  the  grantor  has  in  the  thing  conveyed,  and  can 
lawfully  convey.^    A  feoffment  visibly  operated  upon  the  pos- 
session ;  a  grant  could  only  operate  on  the  right  of  the  party 
conveying.     As  possession  and  freehold  were  convertible  terms 
at  the  common  law,  a  conveyance  which  was  considered  as 
transferring  the  possession,  was  considered  as  transferring  an 
estate  of  freehold,  or  as  transferring  the  fee.     But  as  grants 
only  transferred  a  right,  a  conveyance  of  this  kind  could  only 
transfer  whatever  estate  the  party  had  a  right  to  convey.     It  is 
in  this  sense,  that  a  feoffment  is  said  to  be  a  tortious,  and  a 
grant  to  be  a  rightful  conveyance.^    And  where  ^^  give  and 
grant"  are  followed  by  ^^  bargained  and  sold,"  it  quali&es  the 

1  S6e4  Kent,  Com.  4S0. 

*  Haff  V.  McCanley,  53  Penn.  8t  206;  Drake  v.  Wells,  II  Alleo«  143. 

*  2  Sharaw.  BL  Com.  317,  and  note. 

*  4  Kent,  Com.  490. 

*  Co.  Lit.  271  b;  n.  by  Bader,  4  1- 
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mode  of  gift  and  grant,  and  converts  it  into  bargain  and  sale, 
without  its  being  a  feoffinent.^ 

6.  Grant  is  ho  longer  confined  to  the  conveyance  of  incor- 
poreal hereditaments,  and  the  term  has  been  applied,  by  stat- 
ute in  New  York,  to  the  forms  of  deeds  adopted  there,  though 
retaining,  in  all  but  name,  the  characteristics  of  the  deeds 
previously  in  use  in  that  State.^  In  New  York,  "  grant "  em- 
braces conveyances  of  the  inheritance  of  freehold  and  deeds  of 
bargain  and  sale.  In  Vermont,  it  applies  to  all  conveyances 
by  deed,  except  those  of  gift,  and  in  New  Jersey,  it  means 
every  ordinary  mode  of  acquiring  property  by  deed,  including 
such  as  operate  by  way  of  uses.^  And  Wood,  in  his  treatise 
on  conveyancing,  says :  ^'  The  word  ffranty  taken  largely,  is 
where  anything  is  granted  or  passed  from  one  to  another. 
And  in  this  sense  it  comprehends  feofiments,  bargains  and 
sales,  gifts,  leases  in  writing  or  by  deed,  and,  sometimes,  by 
word  without  writing.^  Nor  does  the  calling  an  instrument  a 
lease,  affect  the  quantity  of  estate  conveyed  by  it,  although  it 
18  usually  applied  to  a  term  for  years.    It  may  convey  a  fee.^ 


SECTION   II. 

DBEDS  UNDER  THE  BTATUTB  OF  USES. 

1.  How  the  Imw  gires  effect  to  sneh  deeds. 

9.  Difference  between  bargain  and  sale,  and  oovenmnt  to  stand  seised. 

8.  Hode  of  operation  of  lease  and  release. 

4.  Form  and  effect  of  ^  quitclaim  *'  deeds. 

6.  Eaglish  forms  of  deeds  maj  be  nsed  here. 

1.  The  forms  of  conveyance  which  took  their  rise  from  the 
construction  given  to  the  Statute  of  Uses,  were  considered  at 
length  in  their  character  and  effect,  in  the  chapter  treating  of 
Uses,  to  which  the  reader  is  referred.^    The  name^  of  these,  it 

1  Mjitthews  9.  Ward's  Lessee,  10  Gill  &  J.  44S. 
«  4  Kent,  Com.  491;  Cornish,  Porch.  Deeds,  208. 
s  Roes  p.  Adams,  4  Dutch.  165. 
•  3  ^ood,  Conv.  7. 

Pond  V.  Chandler,  9  Allen,  168. 
pp.  •127 -•156;  Bedell's  case,  7  Co.  40  b. 
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will  be  recollected,  were  Bargain  and  Sale,  Covenant  to  Btand 
seised,  and  Lease  and  Release.  They  all  dispense  with  an  ac- 
tual livery  of  seisin,  and,  while  they  all  recognize  a  seisin  as 
essential  to  give  effect  to  the  conveyance,  the  statute  trans- 
fers this,  and  executes  the  u$e  by  uniting  the  legal  seism  with 
the  equitable  use,  and  thereby  creating  an  entire  legal  estate 
of  the  two. 

2.  The  difference  theoretically,  between  a  bargain  and  sale 
and  a  covenant  to  stand  seised,  consisted  in  the  consid- 
[*606]  oration  *out  of  which  the  use  was  raised  to  which  the 
law  united  the  seisin.  In  bargain  and  sale,  it  required 
this  to  be  money,  or  something  representing  money.  In  cov- 
enant to  stand  seised,  it  consisted  of  relationship  by  consan- 
guinity or  affinity,  though,  as  will  hereafter  appear,  this  dis- 
tinction seems  to  have  been  sometimes  lost  sight  of  by  die 
courts. 

8.  In  a  lease  and  release,  the  transfer  of  the  seisin  and 
estate  from  the  grantor  to  the  grantee  was  by  a  bargain  and 
sale  for  a  year,  for  instance,  for  some  valuable  consideration, 
whereby  a  use  for  that  time  was  raised  in  the  bargainee,  and 
the  statute  passed  to  him  the  legal  possession  of  the  land,  and 
then  by  a  release  from  the  owner  of  the  reversion,  which  did 
not  require  a  formal  livery  of  seisin.    This  last  had  to  be  done 
by  deed,  being  a  simple  common-law  conveyance  of  a  rever- 
sion.    Both  the  lease  and  release  were  known  to  and  in  use 
imder  the  common  law.    But  for  the  latter  to  become  opera- 
tive, it  had  to  be  made  to  one  having  an  estate  in  or  posses- 
sion of  the  land,  while  a  lease,  before  entry  under  it,  created 
no  estate  in  the  lessee,  but  a  mere  interesse  termmiy  as  it  was 
called.     So  that  this  mode  of  conveyance  by  lease  and  release, 
derived  its  vital  energy  and  effect  from  the  possession  which 
the  law,  under  the  statute  of  uses,  gave  to  the  lessee  or  bar- 
gainee for  the  year,  thereby  rendering  him  capable  of  acquiring 
the  inheritance  by  a  simple  deed  of  release.  *    It,  consequendf , 

*  Note. — In  treating  of  the  application  of  the  doctrine  of  uses  to  conyej- 
ances  by  lease  and  release,  in  an  earlier  part  of  this  work  (ante,  p.  *130),  the 
remarks  were  confined  to  the  simplest  form  of  sach  ia  conveyance,  where  it  b 
intended  that  the  seisin  and  use  should  unite  in  the  releasee,  creadng  in  hiai 
an  estate  of  freehold.    But  it  seems,  from  the  langpuige  of  Mr.  Batler,  that  a 
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required  two  deeds,  and  became  the  usual  mode  of  conveyance 
in  England  till  the  recent  statute  7  &  8  Yict.  ch.  106,  above 
referred  to,  though  the  necessity  of  a  formal  lease  had  been  re- 
moved by  statute  in  1841.^    The  statute  speaks  of  persons  hav« 
ing  a  use  ^'  in  fee-simple,  fee-tail,  for  term  of  life,  or  for  years," 
aud  declares  that  they  "  shall  henceforth  stand,  and  be  sei^d, 
deemed  and  a<]|judged  in  lawful  seisin,  estate,  and  possession,  of 
and  in  the  same,"  *^  of  and  in  such  like  estates  as  they  had  or 
shaU  have  in  use  in  the  same."    In  this  way  the  interest  is 
made  an  estate  by  the  statute,  without  the  prerequisite,  at 
common  law,  of  an  actual  entry .^    But  though  a  sufficient  es- 
tate is  thereby  created  to  give  effect  to  a  subsequent  deed  of 
release,  it  is  still  true  that  a  lessee  cannot  maintain  trespass  be- 
fore he  shall  have  made  an  entry  and  gained  actual  possession.^ 
4.  While  thus  enumerating  the  forms  of  conveyance  by  deed 
heretofore  in  use,  it  may  be  remarked  that,  while  a  deed  of 
simple  release,  made  to  one  who  has  neither  an  estate  in,  nor 
possession  of,  land,  would  be.  merely  void,  a  form  of  deed  of  the 
nature  of  a  release,  containing  words  of  grant  as  well  as  re- 
lease, commonly  known  as  a  ^^  quitclaim  deed,"  has  long  been 
in  use  in  this  country,  and  has  not  only  been  regarded,  practi- 
cally, as  a  mode  of  conveying  an  independent  title  to 
real  property,  but  *i8,  by  the  statutes  of  some  of  the  [*607] 
States,  declared  to  be  effectual  for  that  purpose.^ 
It  may  be  furthermore  remarked,  that  courts,  both  in  Eng- 

sebin  may,  through  such  a  conveyance,  be  united  with  a  use  in  a  third  per- 
«oo,  in  which  respect  it  operates  like  a  feoffment  as  a  mode  of  conveying  to 
uses.  *'  The  bargain  and  sale,  therefore,  or  the  lease  for  the  year,  as  it  is 
generally  called,  operates,  and  the  bargainee  is  in  the  possession,  by  the 
ftatote.  Tlie  release  operates  by  enlai^ng  the  estate  or  possession  of  the 
bargainee  to  a  fee ;  this  is  at  the  common  law,  and  if  the  use  be  declared  to 
tiie  releasee  in  fee-simple,  it  continues  an  estate  at  the  common  law ;  but  if 
the  use  is  declared  to  a  third  person,  the  statute  again  intervenes,  and 
annexes  or  transfers  the  possession  of  the  releasee  to  the  use  of  the  person 
to  whom  the  use  is  declared.**  Co.  Lit  271,  note  281,  §§  2,  8;  4  Cruise, 
n6;  Id.  181.     See  ante,  p.  •ISO. 

>  Wims.  Beal  Prop.  146;  Rogers  v.  Eagle  F.  Ins.  Co.  9  Wend.  611,  628;  Lalor, 
B<!al  Estate,  249. 
'  Borton,  Beal  Prop.  4  181 ,  p.  48,  note. 
*  Lotwich  V.  Milton,  Cro.  Jac.  604.  «  Post,  4  8,  pi.  2. 
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land  and  this  country,  are  very  liberal  in  construing  deeds,  so 
as  to  give  them  effect  if  possible,  and,  although  intended  to 
come  within  one  class,  if  they  cannot  be  made  operative  in  that 
form  on  account  of  some  defect,  they  are  often  found  capable, 
and  permitted  to  accomplish  the  purposes  of  the  parties,  by  a 
construction  that  brings  them  within  some  other  class  of  deeds 
known  to  the  law.    Among  the  cases  that  might  be  selected  as 
illustrations  of  this,  is  the  case  of  Exum  v.  Canty,  where  one 
made  a  deed,  whereby  he  covenanted  with  a  trustee  that  he 
would  stand  seised  of  the  estate  to  his  own  use,  during  his  own 
natural  life,  and,  immediately  on  his  death,  to  the  use  of  Ihe 
trustee  in  trust,  that  he  should  convey  it  to  A  B,  his  heirs,  Ac. 
The  consideration  stated  in  the  deed,  was  the  love  and  affecticm 
he  had  for  A  B,  and  in  consideration  that  be  had  before  sup- 
ported the  grantor,  and  had  agreed  to  do  so  thereafter.    But 
there  was  no  relationship  between  the  grantor  and  A.  B.    The 
court  sustained  the  deed,  saying,  the  instrument  was  in  effect 
a  conveyance  which  took  effect  upon  its  execution  and  delivery, 
vesting  an  interest  in  them  to  take  effect  in  possession  at  the 
death  of  the  grantor.    It  was  plainly  a  covenant  to  stand  seised 
to  the  use  of  the  parties  for  whose  benefit  the  property  was  in- 
tended to  be  conveyed,  whose  estate  vested  in  possession  at  the 
determination  of  his  estate  for  life  reserved  in  it."  ^    So  in  Ala- 
bama, a  deed  made  for  love  and  affection  for  a  grandchild  was 
held  to  be  good,  under  the  doctrine  of  uses,  as  a  covenant  to 
stand  seised,  if  not  good  as  a  bargain  and  sale  for  want  of  a 
pecuniary  consideration,  although  the  words  used  were  *'  give, 
grant,  bargain,  sell,  alien,  enfeoff,  and  convey."  ^    In  Steel  v. 
Steel,  a  memorandum  was  attached  to  a  deed  granting  the 
premises  in  terms,  which  stated,  that  the  grantor  did  not  intend 
to  convey  the  same  until  after  his  decease  and  that  of  his  wife, 
and  it  was  held  to  postpone  the  right  of  the  grantees  to  have  pos- 
session of  the  estate  conveyed,  until  after  the  death  of  the 
grantor  or  his  wife.^ 

1  Exam  V.  Canty,  34  Miss.  569.  See  also  Wall  v.  Wall,  SO  Ifisa.  91,  held  to  be 
a  oorenant  to  stand  seised,  thoagh  in  many  respects  like  a  testanaeatary  daelan- 
tion.  See  also  Edwards  v.  Smith,  35  Miss.  197,  where  the  questioa  waa  whether 
the  instrument  should  take  effect  as  a  will  or  a  deed.    S  Lomaz,  Dig.  141. 

>  Horton  v.  Sledge,  29  Ala.  478,  496. 

*  Steel  V.  Steel,  4  Allen,  417,  424.  ^ 
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5.  With  this  brief  reference  to  the  different  kinds  of  deeds 
which  have,  at  times,  been  in  use  in  England  and  this  country, 
and  most,  if  not  all  of  which,  may  still  be  practically  employed 
here,  it  will  be  unnecessary  to  do  more  than  refer  the  reader  to 
what  may  be  found  upon  the  subject,  in  former  parts  of  this 
work,  except  as  particular  cases  may  be  cited  to  illustrate  the 
laws  of  particular  States.^ 


SECTION   III. 

DEEDS  IN  USE  IN  THE  UNITED  STATES. 

1.    Of  forms  of  deeds  recognized  by  State  statates. 

3.  Where  deeds  of  qaitclaim  are  in  use. 

8.    Bargain  and  sale,  &o.  forms  are  in  use  in  Sontli  Carolina. 

4.  What  deeds  are  in  nae  in  Rhode  Island  and  Eentacky. 
6.    Forms  prescribed  and  in  use  in  Tennessee. 

6,  7.    Deeds  iised  in  Maryland  and  Minnesota. 
8,  9.    Deeds  in  use  in  New  York  and  Georgia. 

1.  Many  of  the  States  haye  prescribed  forms  of  deeds  in  their 
statates,  but  this  has  generally  been  regarded  rather  as  a  mat- 
ter of  direction  and  declaration  that  such  a  form  would  be  suf- 
ficient, than  that  it  should  be  required.  Most  of  these  statutes, 
in  fact,  directlj  or  indirectly  refer  to  the  common-law  modes 
as  familiar  and  effectual  forms  of  conveyance.  Thus,  while  the 
form  of  deed  in  common  use  in  Massachusetts  is  borrowed  from 
the  ancient  charter  of  feoffment,  modified  by  a  declaration  of 
the  uses  to  which  the  estate  is  to  be  held,  the  statute  expressly 
refers  to  ^'  bargain  and  sale,"  and  ^^  other  like  conveyance  of  an 
estate,"  and  declares  that  '^a  deed  of  quitclaim  and  re- 
lease, of  the  form  in  common  use  in  this  State  shall 

be  *sid£cient  to  pass  all  the  estate  which  the  grantor  [*608] 
could,  lawfully,  convey  by  a  deed  of  bargain  and 
sale."* 

2.  A  deed  of  quitclaim  in  common  use  is  not  only  a  convey- 
ance at  common  law,  but  is  recognized  as  valid  in  Connecticut, 

1  Ante.  pii.  •14S-*156. 

*  Maat.  Gen.  Stat  ch.  89,  H  3,  8;  Hnnt  v.  Haot»  U  Pick.  374,  381 ;  Wade  v. 
Bowid,  6  Pick,  499  •  Bayer  v,  Cod^erill,  3  Kans.  282,  294. 
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and  in  several  of  the  States  besides  Massachusetts,  by  express 
statute.^ 

8.  In  South  Carolina,  bargain  and  sale  is  regarded  as  a  valid 
mode  of  conveyanee,  though  lease  and  release  was  usually  em- 
ployed till  1795,  when  a  form  was  prescribed  by  statute,  eiD- 
bracing  both  these,  though  not  invalidating  those  previously  in 
use.' 

4.  In  Rhode  Island,  it  is  expressly  declared,  that  a  deed  of 
bargain  and  sale,  of  lease  and  release,  covenant  to  stand  seised, 
^'  or  any  other  deed,"  signed,  &c.  shall  transfer  the  possession 
of  the  grantor,  Ac.  without  livery  of  seisin.  And  a  like  deo- 
laration  is  found  in  the  revised  statutes  of  Kentucky,  with  a 
provision  that  a  release  shall  be  effectual  without  a  preTious 
lease.' 

6.  In  some  States,  as  already  remarked,  forms  of  deeds  are 
prescribed  by  statute.  As  in  Tennessee,  for  instance,  it  is  en- 
acted, that  ^^  the  following  or  other  equivalent  form,  varied  to 
suit  the  precise  state  of  facts,  are  sufficient  for  the  purposes  con- 
templated, without  further  circumlocution."  For  a  deed  in  fee 
with  a  general  warranty :  "  I  hereby  convey  to  A  B  the  follow- 
ing tract  of  land  (describing  it),  and  I  warrant  the  title  against 
all  persons  whomsoever."  Other  forms  are  given,  to  be  used 
for  special  covenants,  for  deeds  of  quitclaim,  of  mortgage  and 
deeds  of  trust,  of  a  brevity  as  remarkable  as  that  of  the  form 
above  given.^  It  has  been  held  by  the  courts  that,  though  the 
title  to  land  under  the  statute  of  Tennessee  does  not,  on  the 
one  hand,  pass  by  operation  of  the  statute  of  uses,  but  by  deed 
registered,  yet  still,  on  the  other  hand,  such  deed  does  not,  like 
an  ancient  feoffment,  work  a  disseisin.' 

^  Bogen  V.  Hnihoase,  3  Conn.  99S,  402.  In  liinnesotn,  Comp.  Stnt.  1S5S,  ch. 
S5,  §  1 ;  in  Miine,  Bev.  Stat  ch.  7S,  S  U ;  in  Misossippi,  Code,  1857,  p.  909,  tft 
17 ;  in  Ohio,  Hall  o.  Aflhbjr,  9  Ohio,  96;  in  Illinoifl,  McConnel  v.  Beed,  4  Scama. 
117;  Kerr  v.  Freeman,  S3  Miss.  992;  Dart  o.  Dart,  7  Conn.  255 ;  Jackioar. 
Babble,  1  Cowen,  613 ;  Jackson  v.  Bradford,  4  Wend.  619 ;  Bo^  v.  Shoab,  13 
Mo.  380 ;  Brown  v.  Jackion,  3  Wheat  452 ;  Toachard  o.  Crow,  SO  Cbl.  ISO; 
Ante,  \  2,  pi.  4;  Hamilton  v.  Doolittle,  37  Bl.  482;  Downer  ».  Saudi, 24 Cd. 
123 ;  Carpentier  v.  WUliamson,  25  CaL  168. 

•  Craig  o.  Finaon,  1  Cheres,  272. 

•  B.  I.  Ber.  Stat  ch.  146,  H  ;  Ky.  Ber.  Stat,  Stant  ed.  1850,  eh.  94, 4  4. 
«  Tenn.  Code,  1858,  p.  410,  \  2013. 

•  Bfiller  v.  MiUer,  Meigs,  484,  496. 
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6.  So  in  Maryland,  while  there  is  a  form  of  deed  which,  it  is 
declared,  ^*  shall  be  sufficient  to  convey  real  or  personal 
estate,"  *and  in  which  the  operative  word  is  "  grant,"  [*609] 
there  is  a  general  provision  as  to  '^  all  deeds  conveying 

real  estate,"  that  they  shall  contain  the  names  of  the  ^^  grantor 
and  grantee,"  '^  bargainor  and  bargainee."  ^  And  it  is  a  re- 
mark of  the  court,  ^^  by  the  usage  and  practice  of  the  State,  bar- 
gains and  sales,  as  a  mode  of  passing  estates,  have  nearly  super- 
seded all  other  modes  of  conveyance."  ' 

7.  On  the  other  hand,  in  some  States,  and  among  them  Min- 
nesota, certain  requisites  in  deeds  are  prescribed  by  statute, 
more  or  less  contravening  the  common  law,  as,  for  instance, 
that  deeds  must  be  made  directly  to  the  person  in  whom  the 
possession  and  profits  are  intended  to  be  vested,  and  not  to  the 
use  of  or  in  trust  for  such  person.  This,  of  course,  excludes 
feoflfments  to  uses,  but  the  statute  of  that  State  no  further  in- 
terferes with  the  forms  of  deeds  than  by  simply  declaring  that 
*^  conveyances  of  lands  may  be  made  by  deed  signed,"  &g.^ 

8.  So  in  New  York,  feofiments  with  livery  of  seisin,  as  a 
mode  of  conveying  lands,  are  expressly  abolished.  But  deeds 
of  bargain  and  sale,  and  of  lease  and  release,  may  continue  to 
be  used.  But  it  is  declared  that  they  shall  be  deemed  to  be 
'*  grants."  And  deeds  must  be  made  directly  to  the  person  in 
whom  the  possession  and  profits  are  intended  to  be  vested.^ 

9.  In  Georgia,  all  deeds  by  way  of  bargain  and  sale,  are  de- 
clared to  be  good,  and  no  deed  of  feoffinent,  bargain  and  sale, 
deed  of  gift,  or  other  conveyance,  shall  be  impeached  for  want 
of  livery  of  seisin.^  So  in  Indiana,  deeds  are  sustained  as  deeds 
of  bai^ain  and  sale,  upon  the  same  ground  as  that  upon  which 
thej  were  held  valid  by  the  English  courts  under  the  statute  of 
uses.  In  Givan  v.  Doe,  the  court  regards  the  deed  ^'  as  a  deed 
of  bargain  and  sale  of  the  land  in  controversy.  By  that  deed, 
the  use  of  the  premises  passed  to  the  bargainee,  and  the  statute 
of  uses  transferred  to  him  the  possession."  The  English  statute 

1  1  Md.  Code,  1860,  p.  ISS,  Mi.  24,  4  0- 

•  Matthews  v.  Werd,  10  Q.  &  Johns.  449. 

•  Minn.  Comp.  Stat  1858,  ch.  35,  i  1* 

«  9  New  York,  Rer.  8tat.,  4th  ed.,  p.  148,  SS  149, 155 ;  Rogers  v.  Eagle  Fiie  Ins. 
Co,  9  Wend.  611 ;  Lalor,  Real  Estate«  237,  248. 

•  Cobb,  New  Dig.  1851,  pp.  163, 164 
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of  enrolments  was  nerer  in  force  in  that  Statey  and  deeds  of 
bargain  and  sale  are  held  valid  between  the  parties,  tho\igli 
never  acknowledged  or  recorded.^  In  Iowa,  there  are  forms  of 
conveyance  prescribed  by  statute.  But  the  Court  remarks :  ^  The 
form  is  not  prescribed  to  be  used  hj  those  who  do  not  choose  to 
prefer  it,  nor,  having  adopted  it,  are  parties  precluded  from  in- 
serting other  covenants  of  warranty,  or  from  restraining,  in  ex- 
press terms,  those  adopted,  as  they  may  desire.'  So  a  deed  of 
release  and  quitclaim  may  convey  the  interest  of  the  releasor 
without  words  of  grant,  although  the  releasee  has  no  prior  in- 
terest in  or  possession  of  the  estate.'  A  deed  of  all  the  gran- 
tor's right  and  title  to  land,  conveys  the  land  itself.  And  this 
is  the  proper  form  of  release  or  quitclaim  of  an  estate  in  lands.* 
The  words  "  give,  grant,  and  release,"  in  Mississippi,  are  suffi- 
cient in  a  deed  to  convey  an  estate,  although  the  grantor  is  not 
in  possession.^  ^^  So  in  Iowa,  forms  in  the  same  words  are  pre- 
scribed by  statute."  • 

1  QiTan  V.  Doe,  7  BlAckf.  Sli. 

•  Fnnk  v.  Creswell,  6  Iowa,  68. 

•  Rassell  v.  Coffin,  8  Pick.  143 ;  Pray  v.  Pierce,  7  ICaH.  881.  See  Berry  i. 
Billings,  44  lie.  416 ;  BronM>n  v.  Paynter,  4  Der.  &  Bat  395 ;  Jackson  9.  Fiih,  10 
Johns.  456. 

«  Webster  v.  Webster,  33  N.  H.  22. 
>  Fairley  v.  Fairley,  34  Miss.  IS. 

•  Iowa  "  BeTision,  I860,  §  2240." 
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SECTION   IV. 
COMPONENT  FABTS  OF  DEEDS. 

1.  GeoermI  forms  of  deeds,  whether  poll  or  indentares. 

5.  Parts  of  deeds  enumerated. 

8.  A  simple  grant  sufficient  withoat  other  parts  of  a  deed. 

4.  Sundry  clauses  usual  in  deeds. 

6.  Of  the  teit€ndum, 

6.  Of  the** premises." 

7.  Effect  where  the  premises  are  repugnant  to  the  habendmn. 

8.  Of  the  consideration  of  the  deed. 

9, 10.  What  consideration  necessary  under  the  statute  of  uses. 

11, 12.  ConsideratioD  sufficient  if  a  valuable  one. 

18.  When  bargain  and  sale  may  operate  as  a  feoffiment 

14  - 16.  Construction  as  to  covenant  to  stand  seisisd,  as  a  conveyance. 

17.  Of  contradicting  or  controlling  the  consideration  stated  in  a  deed. 

18.  Inserting  consideration  prevents  a  resulting  use,  &o. 

19.  Of  the  granting  words  in  a  deed. 
90.  Operative  words  in  lease  and  release. 

81.  Deeds  take  effect  aooording  to  the  intent  of  parties. 

88.  Of  defining  the  estate  in  the  granting  part  of  the  deed. 

88.  Of  the  description  of  the  thing  granted. 

84  -  86.  Rules  and  maxims  as  to  what  passes  under  a  description. 

89.  Principal  carries  incident,  but  not  the  converse. 

80,  8L  All  the  constituents  of  a  thing  pass  under  a  general  grant  of  it 

88.  What  can  pass  as  appurtenant,  — land  cannot 

88.  What  passes  tmpQrcttf  though  nominally  appurtenant 

84.  What  passes  under  the  term  messuage. 

85.  Punctuation  not  regarded  in  a  deed. 

86  -  88.  Rules  applied,  if  parts  of  deeds  are  vague  or  contradictory. 

89.  Quantity  of  land  mentioned,  regarded  as  a  description. 
40,  41.  How  far  distances  and  points  of  compass  are  regarded. 

48.  **  Northerly,"  as  a  course,  means  north. 

48.  Boundary  lines  held  to  be  straight  between  monuments. 

44.  How  far  monuments  must  exist  when  the  deed  is  made. 

46.  What  may  be  referred  to  as  monuments  in  a  deed. 

46.  Of  streams  of  water. 

40  a.  What  are  navigable  streams. 

47.  Of  poods  and  lakes. 

48.  Of  navigable  streams. 

49.  Of  sea  and  shore. 

50.  Of  the  ordinance  of  Massachusetts  as  to  flats. 

61.  Of  highways  as  boundaries. 

62.  Parol  evidence,  when  admissible,  to  identify  boundaries. 
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68.  Effect  of  boundariM  may  not  be  oontrolled  by  peioL 

64.  A  reference  by  one  deed  to  another  adopti  Us  deeciiptkm. 

66.  Of  the  effect  of  reference  to  a  place. 

66.  Of  recitals  in  deede  and  their  effect 

67.  Exceptions  in  deeds,  how  made,  and  of  wliat 

68.  What  are  the  incidents  to  an  exception. 

69.  Limitations  of  what  is  excepted  the  same  as  of  what  is  granted. 

60.  Of  theAodemiMs. 

61.  Construction  and  effect  of  an  habeidmm  in  a  deed. 

62.  Bdbendtim  has  no  effect  on  what  is  not  granted. 
68.  If  repugnant  to  a  grant,  it  yields  to  the  grant 
64.  It  serres  to  limit  and  declare  the  nses  of  a  deed. 
66.  Of  the  clause  as  to  passing  title  deeds. 

66.  Of  the  rtdeUmhtm. 

67.  Reservations  must  be  to  the  grantor. 

68.  Must  be  out  of  the  estate  granted. 

69.  Case  of  Dyer  •.  Sanford,  a  reservation  construed  a  grant 

70.  MThere  conditions  in  deeds  are  usually  inserted. 

1.  Illustrations  of  the  foregoing  kind,  showing  a  general 
recognition  of  the  common-law  forms  of  conveyance,  even 
where  the  subject  has  been  regulated  bj  legislation,  might  be 

multiplied  by  reference  to  the  statutes  of  other  States. 
[*610]  But,  as  it  is  not  proposed  *to  describe  these  in  detail,  it 

has  been  thought  sufficient  for  the  purposes  of  this 
work,  to  consider  the  parts  of  some  one  of  the  deeds  in  use  in 
this  country,  in  which  such  parts  will  be  presented  in  the  mo6t 
simple  form.  And  for  distinctness  and  brevity,  the  form  in 
use  in  Massachusetts,  known  as  that  of  a  ^^  warranty  deed," 
has  been  adopted,  premising  that  the  deeds  in  use  in  New  Eng- 
land, are  deeds  poll,  while  those  in  New  York,  Maryland,  and 
many  of  the  States  are,  or  have  been,  in  ibrm,  indentures ; 
and  further,  that,  though  there  are  usually  inserted  in  deeds, 
covenants  in  respect  to  title,  the  conveyance  results  from  the 
Ranting  part  oT  the  deed,  independent  of  these,  and  may  be 
good  without  them.  A  deed,  the  form  of  which  is  given 
below,  may,  when  recorded,  have  the  effect  of  a  feofiment  at 
common  law,  by  force  of  the  statute.^  * 

*  NoTB. — Know  all  men  by  these  presents,  that  I,  A.  B.,  in  considentioB 
of ^  to  me  paid  by  C.  D.,  &c.,  the  receipt  whereof  is  hereby  adnovl- 

I  Marshall  v,  Fisk,  6  Mass.  S4 ;  Emeiy  v.  Chase,  5  Me.  232 ;  Green  p.  Tbonis, 
11  Me.  SIS. 
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*2.  The  principal  object  in  transcribing  this  form,  [*611] 
was  to  exhibit  to  the  reader  such  parts  as  are  now  re- 
tained, of  those  into  which  Lord  Coke  and  other  early  writers 
divided  the  deeds  then  in  use.  These  were  distinguished  as 
the  premises,  the  habeTidumj  the  tenendum^  the  reddendum^  con- 
dition, warranty,  and  covenants.^ 

3.  It  is  usual  to  follow  a  division,  somewhat  like  the  one 
above  given,  when  considering  the  constituent  elements  of  a 
good  deed,  and  the  rules  of  construction  applicable  to  them. 
A  deed  now,  however,  may  be  effective,  to  all  intents,  to  pass 
a  title,  though  not  written  in  the  order  here  indicated,  or  want- 
ing, in  fact,  everything  but  the  briefest  possible  expression  of 
an  intent  to  convey  the  land  described,  if  it  is  signed,  sealed, 
and  delivered,  as  the  deed  of  the  party  making  it.  And  it  is, 
accordingly,  stated  by  Lord  Coke,  that  if  a  deed  of  feofihient 
is  without  premises,  habefuhimj  tenendum^  reddendum^  clause 
of  warranty,  date,  &o.  it  is  good,  for  if  one  by  deed  give  lands 

edged,  do  hereby  giye,  grant,  bargain,  aell,  and  convey,  nnto  the  said  C.  D., 

the  following  described,  &c. To  haye  and  to  hold  the  aforegranted 

premiaes,  with  all  the  priyileges  and  appurtenances  to  the  same  belonging,  to 
the  said  C.  D.,  his  heirs  and  assigns,  to  his  and  their  use  and  behoof  forever. 
(Then  usually  follow  these  covenants.)  And  I,  the  said  A.  B.,  for  myself, 
my  heirs,  executors,  and  administrators,  do  covenant  with  the  said  C.  D.,  his 
htan  and  assigns,  that  I  am  lawfully  seised  in  fee-ample,  of  the  aforegranted 
premises,  that  they  are  firee  from  all  incumbrances,  that  I  have  good  right 
to  sell  and  convey  the  same  to  the  said  C.  D.,  his  heirs  and  assigns,  forever, 
as  aforesaid,  and  that  I  will,  and  my  heirs,  executors,  and  administrators, 
shall  warrant  and  defend  the  same,  to  the  said  C.  D.,  hb  heirs  and  assigns 
forever,  against  the  lawful  claims  and  demands  of  all  persons.  In  witness 
whereof,  I,  the  said  A  B.  with  E.  F.,  wife  of  the  said  A.  B.,  in  token  of  her 
release  of  all  right  of  dower  in  the  granted  premises,  have  hereunto  set  our 

hands  and  seals,  this day  of —^ff^%  year,  &c. 

Signed,  sealed,  and  delivered  Xr 'W  ^^\ 

in  presence  of  E  JJg  jU  A.  B.    [seal.]  • 

^r^&  E.  F.      [8KAL.] 

llien  personally  appeared  the  above-named  A.  B.,  and  acknowledged  the 
foregoing  instrument  to  be  his  free  act 

Before  me, ,  Justice,  &c. 

Where,  as  in  Massachusetts,  a  right  of  homestead  exists  in  the  land,  the 
deed  should  contain  a  special  release  of  the  same  by  the  wife. 

1  Sbep.  Touch.  74 ;  Co.  Lit.  6  a,  7  a;  1  Wood,  Conv.  286,  Po well's  note. 
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to  another  and  to  bis  heirs^  without  saying  anything  more, 
and  put  his  seal  to  the  deed  and  deliver  it,  and  make  liveij 
where  necessary,  it  is  good.^  And  Judge  Kent  gives  a  form 
which  he  thinks  would  be  good  all  over  the  United  States, 
which  is  quite  as  brief.^  Indeed,  the  form  hereinbefore  copied 
from  the  statute  of  Tennessee,^  serves  to  show  in  how  fe«r 
words  the  simple  operation  of  passing  a  title  by  deed  may  be 
accomplished. 

4..  But  though  such  a  thing  is  possible,  few  are  willing  to 
take  a  bare,  naked  title  without  some  covenant  of  assurance 
that,  if  it  fails,  they  shall  be  indemnified  for  what  they  thereby 
lose ;  and  comparatively  few  deeds  are  made  in  which  there  are 
not  either  recitals,  exceptions,  conditions,  or  reservations,  as 
well  as  covenants  respecting  the  title.  While,  therefore,  courts 
are,  as  is  said  by  Hobart,  ^'  agtutiy^  in  finding  out  some 
[*612]  mode  by  *which  the  intentions  of  parties  in  making 
deeds  should  not  be  defeated  from  mere  defect  in  form, 
it  is  always  safer,  in  a  matter  of  so  grave  importance,  to  have  a 
proper  regard  for  the  forms,  as  well  as  the  phraseology,  which 
have  become  settled  by  long-continued  use,  as  well  as  adjudi- 
cated cases.^ 

5.  It  is,  therefore,  proposed  to  follow  the  usual  course  of 
analysis,  in  considering  the  parts  of  deeds  in  common  use, 
though  it  may  be  remarked  that  the  teviendum^  limiting  and 
defining  the  tenure  by  which  the  lands  are  to  be  held,  and 
once  an  important  clause  in  the  deed,  is  useless  in  this  coun- 
try; and  practically  so  in  England,  since  the  statute  of  Quia 
Umptaresfi 

6.  First,  then,  of  the  Premises.  This  part  of  the  deed  em- 
braces all  that  precedes  the  words  "  to  have  and  to  hold,"  or, 
in  other  words,  all  before  the  habertduniy  including,  therefore, 
the  parties,  the  consideration,  whatever  recitals  it  may  be  prop- 
er to  insert  by  the  way  of  explanation,  the  description  of  prop- 
erty granted,  with  such  exceptions  out  of  the  same  as  the  parties 
intend  to  make.    Besides  these,  not  only  the  words  of  grant, 

^  Co.  Lit.  7  a;  1  Wood,  Cody.  S36,  287,  and  Powell's  note ;  Shep.  Touch.  75; 
Moore,  Abet  3. 
«  4  Kent,  Com.  461.  '»  Ante,  p.  •608. 

*  Roe  V.  Tranmarr,  WiUes,  682,  684.    See  Maine,  Anc.  Law,  276. 

*  1  Wood,  Cony.  227 ;  Shep.  Tonch.  52,  and  note. 
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but  usually  the  estate  or  quantity  of  ownership,  are  also  men- 
tioned in  connection  with  the  grant,  though  not  given  in  the 
form  inserted  in  the  foregoing  note,  as  such  mention  may  be 
dispensed  with,  where  it  is  followed  by  the  habendum^  whose 
purpose,  as  it  will  appear,  it  is  to  limit  and  define  the  estate  or 
amount  of  interest  or  ownership  in  the  knd  or  property  granted, 
and  which  it  is  intended  to  transfer  to  the  grantee.^  In  the 
case  of  Berry  v.  Billings,  while  the  court  adopt  the  above  defi« 
nition  of  "  premises,"  as  applied  to  a  deed,  they  hold,  that 
though  the  premises  do  not  contain  the  name  of  the  grantee, 
nor  the  limitation  of  the  estate  intended  to  be  granted,  these 
may  be  supplied  by  the  habendum,  and  the  deed  thereby  be 
made  good.^  So  where  the  premises,  though  they  acknowledge 
the  receipt  of  the  consideration,  and  the  name  of  the  intended 
grantee,  contained  no  words  of  grant,  but  were  followed  by  an 
habendum  to  J.  B.  in  fee,  with  covenants  of  seisin,  <&c.  to  J.  B., 
it  was  held  to  pass  the  estate  described  in  the  deed.^  In  one 
case,  the  grantor,  by  indenture,  granted,  bargained,  and  sold 
certain  interests  in  real  estate  to  another,  without  limiting  the 
estate,  and  added  a  clause  binding  himself  and  heirs  '^  to  ratify 
and  confirm  "  to  the  grantee  and  his  heirs,  the  subject  of  the 
grant.  It  was  held,  that  this  clause  did  the  office  of  an  haben- 
dumj  in  limiting  the  estate  granted.^ 

7.  Sometimes  there  is  an  apparent  repugnancy  between  the 
granting  part  of  the  deed  and  the  Jutbendum,  in  respect  to  the 
estate  which  the  grantee  is  to  take  in  the  property  granted, 
which  courts  reconcile,  if  possible,  so  as  to  give  efiect  to  both. 
But,  as  will  be  seen  when  considering  the  habendum,  if  the  lan- 
guage of  the  grant  be  definite  in  limiting  the  estate,  and  that 
of  the  habendum  is  clearly  repugnant  to  the  grant,  the  habere 
dum  yields  to  the  terms  of*  the  grant.^ 

8.  It  is  not  proposed  to  add  to  what  has  been  said 
upon  the  ^subject  of  the  parties  to  the  deed.    But  the  [*613] 

1  Co.  Lit  6  a;  Shep.  Toncb.  74. 

*  Beny  v.  Billings,  44  Maine,  416,  423.    See  Snmner  o.  WUliams,  8  IfaM.  174 ; 
Badd  o.  Brooke,  3  Gill,  235. 

•  Bridge  V.  Wellington,  1  MaBS.  219. 

*  Kenworth J  v.  Tallis;  3  Ind.  96. 

•  Farquhanon  v.  Eichelbeiger,  15  Md.  63 ;  Badd  v,  Brooke,  3  Gill,  236 ;  2  Lo- 
Dig.  215. 
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consideration  requires  a  somewhat  more  extended  extmii- 
nation.  This  subject  presents  itself  in  two  points  of  view, 
first,  as  to  a  deed  considered  as  a  thing  executed,  with  its  pur- 
poses accomplished,  and,  second,  as  to  whatever  is  executory  iu 
tlie  deed,  especially  the  covenants  contained  therein.  Perhaps 
to  these  maj  be  added  a  third,  the  extent  of  the  right  to  ei- 
plain  or  control  the  statement  in  the  deed  in  respect  to  the 
actual  thing  or  amount  paid,  or  agreed  to  be  paid,  as  tlie  con 
sideration  for  the  same.  In  the  absence  of  fraud  towards  the 
grantor  or  his  creditors,  there  does  not  seem  to  be  an;  occa^oa 
toidlege  or  prove  any  consideration  in  order  to  give  eSect  to  & 
deed  of  feoffment  or  anj  properly  common-law  conveyance. 
Such  a  conveyance,  properly  consummated,  operates  to  pass  the 
title  from  the  grantor  to  the  grantee,  which  will  be  as  efiectnil, 
if  a  voluntary  gift,  as  if  done  for  a  valuable  consideration.^ 
Therefore,  a  want  or  failure  of  consideration  is  no  ground  of 
avoidance  of  a  deed.*  Thus,  where  in  consideration  of  a  proin- 
ise  to  marry  him,  the  gr&ntor  gave  a  deed  of  land,  but  died  be- 
fore the  marriage  took  place,  it  did  not  affect  the  validity  of 
the  deed.^  To  bring  a  conveyance  within  the  category  of 
"  voluntary  conveyances,"  there  must  be  a  total  want  of  any 
substantial  consideration  for  tlie  same ;  mere  inadequacy  of 
consideration  would  not  be  enough.  In  the  one  case,  if  the 
grantor  is  indebted  at  tlie  time  of  making  it,  his  creditors  may 
avoid  it,  whereas,  if  it  is  only  an  inadequate  consideration,  the 
deed  will  not  be  void  as  to  creditors,  unless  made  with  a  fraud- 
ulent intent.*  A.  deed  made  upon  a  good  consideration  only, 
is  a  voluntary  conveyance,  but  if  made  upon  a  consideration 
deemed  valwJ>le  in  law,  it  is  of  a  different  character.' 

9.  But,  for  reasons  heretofore  explained,  in  order  to  give 
eflbct  to  deeds  deriving  their  force  and  validity  from  the  statute 

1  Den  D.  Huki,  9  Ired.  90,  S> ;  Jadnon  >.  Dillon,  1  Omt  Ml,  SU ;  Ptn7  ■. 
Frioo.  I  Ho.  5M-5SS;  Bogsn  V.  HillhoDit,  9  Conn.  3SS,  40S. 

■  Tajlor  V.  Kin;,  ■  Manf.  S5S  ;  Green  v.  TbomM,  11  He.  318.  See  Tbompm 
t.  TttompMni,  9  Ind.  331;  Doe  v.  Hncd,  7  BUckf.  510 ;  Winuu  v.  Peeblea,  SI  Bub. 
MO;  Bojnion  e.  Ree>,  8  Pick.  331;  Pienon  v.  AimiirDng:,  I  CUrfce  (lowkj,  m; 
bberee  *.  Cwtoion,  SS  Ha.  111. 

■  Smith  v.  Allen.  5  Allen,  49S. 

*  Wubbuid  t>.  Wuhbuxl,  97  Conn.  434. 

*  Bockhiil  r.  Spregg*,  9  Ind.  St. 
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of  uses,  there  must,  as  a  general  proposition,  be  a  consideration 
acknowledged  or  proved,  such  as  would,  before  the  statute, 
have  raised  a  use  in  favor  of  the  party  intended  to  be  benefited, 
since  it  is  by  the  union  of  the  seisin  with  this  use  by  act  of  law, 
that  these  deeds  become  operative.^   But  a  deed  ^^  in  considera- 
tion of  lawful  money  well  and  truly  paid  "  &g.  was  held  to  con- 
Tey  a  good  title,  although  no  use  is  declared,  since,  though  it 
do  not  state  the  number  of  pounds  paid,  it  acknowledges  the 
payment  of  value.^     The  application  of  this  doctrine,  with 
greater  or  less  stringency  in  different  States,  has  given  rise  to  a 
direct  conflict,  in  some  instances,  in  the  decisions  of  the  courts 
upon  substantially  the  same  state  of  facts.     But  it  may  be 
stated,  as  the  prevailing  doctrine,  firsts  that  to  sustain  a  deed  of 
bargain  and  sale  requires  a  pecuniary  or  valuable  considera- 
tion ;  seconds,  to  sustain  a  deed  of  covenant  to  stand  seised,  re- 
quires a  good  consideration,  using  that  term  in  its  technical 
sense,  as  denoting  the  regard  which  is  supposed  to  arise  from 
consanguinity  or  marriage  between  the  parties  ;  thirds  that  if 
no  consideration  is  expressed  in  the  deed,  whatever 
*the  consideration  was,  may  be  proved  aliunde^  and  if  [*614] 
one  consideration  be  expressed,  any  other  not  incon- 
sistent with  or  repugnant  to  the  one  expressed,  may  be  proved 
in  a  similar  manner ;  emA^  fourth j  that  although  it  is  always 
competent  to  control  the  fact  stated  in  the  deed,  as  to  the 
amount  or  thing  paid,  in  a  question  involving  the  recovery  of 
the  purchase-money,  or  as  a  measure  of  damages  in  an  action 
upon  the  covenants  in  the  deed,  it  is  not  competent  to  contra- 
dict the  acknowledgment  of  a  consideration  paid,  in  order  to 
affect  the  validity  of  the  deed,  in  creating  or  passing  a  title  to 
the  estate  thereby  granted.^    A  few  cases,  it  is  believed,  will 
establish  the  doctrines  here  stated,  although  some  of  them  will 
be  found  inconsistent  with  each  other,  in  other  respects. 

10.  In  New  York,  before  the  system  now  prevailing  was 
adopted,  it  was  held,  that  a  pecuniary  consideration  was  essen- 
tial to  give  validity  to  a  deed  of  bargain  and  sale,  and  that  a 

1  Den  r.  Hanks,  5  Ired.  80 ;  Jackson  v.  Dillon,  2  Orert.  264,  265.  How  far  the 
acknowledgement  of  consideration  in  a  deed  is  taken  as  evidence  of  its  having  been 
paid,  see  Galland  v  Jackman,  26  Cal.  86. 

'  Wortman  v.  Ayles,  1  Hannay  (N.  B.),  65. 

*  Kinnebrew  v.  Kinnebrew,  35  Ala.  636  ;  Webb  v.  Webb,  29  Ala.  606. 
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deed  could  not  be  sustained  where  the  only  consideration  vas 
that  the  grantee  was  to  do  certain  things  therein  recited,  one  of 
which  was  to  pay  money,  but  did  not  bind  himself  to  their  per- 
formance by  executing  the  deed  himself.^  A  similar  doctrine 
is  sustained  in  Maryland,  that  the  consideration  for  bargain 
and  sale  must  be  a  pecuniary  one,  or  expressed  in  such  general 
terms  that  a  money  consideration  may  be  averred.' 

11.  But  the  better  doctrine  seems  to  be,  that  any  valuable 
consideration,  a  quid  pro  qtWj  acknowledged  or  proved,  will  be 
sufficient  to  sustain  a  deed  of  bargain  and  sale.^  Thus,  in 
Jackson  v.  Pike,  the  consideration  was,  the  benefit  to  the  gran- 
tor's other  lands,  to  result  from  the  use  to  be  made  of  that  con- 
veyed to  the  grantee.^  In  another  case,  the  conveyance  was 
stated  to  be  made  ^^for  value  received."^    In  another,  for 

^^  a  certain  sum  in  hand  paid,"  but  no  amount  men- 
[*615]  tioned.^    In  yet  ^another,  while  a  consideration  was 

necessary,  and  was  stated  to  be  ^^ dollars,"  it  was 

held,  that  the  grantee  might  supply  the  blank  by  proof.^  In 
one  case,  a  covenant  to  render  services  was  held  a  sufficient 
consideration  for  a  deed.^  In  Pennsylvania,  in  a  case  where  no 
consideration  was  expressed  in  the  deed,  the  grantee  was  al- 
lowed to  make  it  good  by  proof  aliunde,^  It  is  also  laid  down, 
in  the  case  of  Boardman  v.  Dean,  that  a  deed  of  bargain  and 
sale  differs  from  that  of  gift  or  release,  and  that  ^*  the  payment 
of  the  consideration  was  necessary  to  transfer  the  use,  and 
make  the  instrument  operative."  But  though  the  language  is 
broad  enough  to  admit  evidence,  as  was  done  in  that  case,  to 
avoid  the  deed  for  the  non-payment  of  the  consideration,  the 
circumstances  of  the  case  were  so  peculiar,  that  it  can  hardly 

1  Jackson  v.  Florence,  16  Johns.  47  ;  Jackson  v.  Sebring,  Id.  528  ;  Jackson  v. 
Delancey,  4  Cow.  427 ;  Jackson  v,  Cadwell,  1  Cow.  622 ;  Corwin  v,  Corwin,  9  Bart. 
219. 

>  Cheney  v.  Watkins,  1  Harr.  &  J.  627,  532.  So  in  Penn.,  Okison  v.  Patterson, 
I  W.  &  S.  395. 

*  Den  V.  Hanks,  5  Ired.  SO;  Jackson  v.  Leek,  19  Wend.  339,  341. 
^  Jackson  v.  Pike,  9  Cow.  69. 

^  Jackson  «.  Alexander,  8  Johns.  434,  492. 

*  Jackson  o.  Schoonmaker,  2  Johns.  230 ;  Shep.  Touch.  223. 
7  Wood  V,  Beach,  7  Venn.  522,  528. 

*  Yoang  o.  Ringo,  1  Mon.  30, 32. 

*  White  V.  Weeks,  1  Penn.  486. 
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be  a  guiding  authority  in  other  cases.^  And  in  Alabama,  it 
was  held,  that  if  one  consideration  was  expressed,  any  other, 
not  inconsistent  with  that,  might  be  proved.^  In  Missouri,  it 
is  regarded  as  doubtful  whether  it  is  necessary  to  allege  or 
prove  any  consideration  to  sustain  a  deed  of  bargain  and  sale, 
while  it  is  clear  that  if  none  is  expressed,  one  may  be  proved. 
Indeed,  in  Tennessee,  under  the  operation  of  their  statute,  it 
has  been  held,  that  the  acknowledgment  of  a  consideration  in  a 
deed  is  a  mere  ceremony,  and  not  essential  to  its  validity.^ 

12.  In  Connecticut,  a  quitclaim  deed  ^^  for  divers  good  causes 
and  considerations,"  is  good,  and,  being  a  conveyance  at  com- 
mon law,  would  be  good  without  any  consideration.^  A  deed 
was  held  good  in  Maine,  where  the  consideration  was  a  con- 
dition subsequent  to  support  a  third  person,  a  stranger  to 
the  deed.^  In  New  Hampshire  and  Massachusetts,  a  general 
indebtedness,  or  a  liability  of  the  grantee  as  surety  for  the 
grantor,  was  held  a  sufficient  consideration  for  an  absolute 
deed.^  But  the  only  consideration  which  will  support  a  cov- 
enant to  stand  seised,  is  blood-relationship  or  marriage.^ 

13.  A  deed  intended  as  one  of  bargain  and  sale,  may,  never- 
theless, operate  as  a  feoffment,  if  it  contain,  among  its  opera- 
tive words,  ^'  give  and  grant,"  and  is  accompanied  by  a  livery 
of  seisin  proved  or  presumed.^  So  a  deed  of  *^  gift "  may  be 
good  without  consideration,  being,  in  effect,  a  deed  of  feoff- 
ment.* 

*14.  Prom  the  doctrine  mentioned  by  many  of  the  [*616] 
courts,  where  no  statute  has  been  made  upon  the  sub- 
ject, that  no  estate  of  freehold  infuturo^  other  than  by  way  of 
remainder,  could  be  created  or  conveyed  by  a  deed  of  bargain 
and  sale,  but  that  this  could  be  done  by  one  of  covenant  to 
stand  seised,^^  rules  differing  widely  in  their  stringency  have 

1  BcMrdmMi  o.  Dem,  34  Penn.  St  S52. 
'  Tonlmin  v.  Austin,  5  Stew.  &  P.  410. 
'  Perry  v.  Price,  1  Mo.  653  -  555  ;  Jackson  t;.  Dillon,  2  Overt  261,  264. 

*  Rogers  v.  HiUbonse,  3  Conn.  398,  402. 

*  Green  v,  Tbomas,  11  Me.  320. 

*  Bnflnm  v.  Green,  5  N.  H.  71 ;  Bissell  v.  Strong,  9  Pick.  562;  McWhorter  v. 
Wright,  5  Gm.  555.    Bat  see  Den  v.  Hampton,  S  Ired.  457. 

T  Rollins  V.  Rilej,  44  N.  H.  11. 

*  Cheney  v.  Watkins,  1  Harr.  &  J.  527,  532.        *  Den  v.  Hanks,  5  Ired.  30,  31. 
^  Jadtson  v.  Delancey,  4  Cow.  427;  Welsh  v.  Foster,  12  Mass.  93,  96;  Marden 
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been   applied  by  different  'courts  in   construing  wbat  rela- 
tionship will  constitute  a  good  consideration,  sufficient  to  sus- 
tain a  covenant  to  stand  seised.    In  Jackson  v,  Sebring,  it  was 
held,  that  no  use  could  be  raised  in  favor  of  any  one  not  con- 
nected with  the  grantor  by  blood  or  marriage,  so  as  to  sustain 
a  deed  of  covenant  to  stand  seised,  even  though  the  grant  were 
in  trust  for  the  benefit  of  one  thus  connected.^     So  in  Green  v. 
Thomas,  it  was  assumed  by  the  court  that  blood  or  marriage 
alone  would  sustain  a  covenant  to  stand  seised.^    In  Cheney  t. 
Watkins,  the  requisite  consideration  is  said  to  be  ^'  natural  love 
and  afiection.'  ^    But  in  Jackson  v.  Delancey,  the  rule  is  more 
positively  stated,  and,  as  given  in  that  case,  as  well  as  in  Jack- 
son V.  Cadwell,  will  be  found  to  be  directly  at  variance  with 
the  rule  as  recognized  in  Massachusetts,  in  more  than  one  par- 
ticular.   Thus  the  former  case  holds,  that  a  consideration  of 
blood  or  marriage  is  requisite,  and   that,  if  one   consider- 
ation, like  money,  be  expressed,  another,  like  consanguin- 
ity or  marriage,  may  not  be  shown.    In  the  latter,  the  deed 
was  to  the  grantor's  daughter-in-law  till  her  son  was  of 
age,  the  remainder  to  her  son,  the  grantor's  grandson,  and 
the  deed  was  held  void,  because  there  was  neither  a  pecu- 
niary consideration,  nor  such  a  relationship  with  the  daugh- 
ter-in-law   as  to  sustain  the  deed  as  a  covenant  to  stand 

seised.* 
[*617]      *15.  In  Massachusetts,  on  the  contrary,  it  has  been 

held,  that  where  the  consideration  in  a  deed  was  stated 
to  be  $400,  but  the  deed  could  not  take  effect  as  a  common-law 
conveyance,  because  the  estate  was  to  be  had  and  held  after 

V.  Chase,  32  Me.  829;  Brewer  o.  Hardy,  22  Pick.  876,  SSO;  Wallia  v.  Wallis,4 
Mass.  135  ;  Barrett  v.  French,  1  Conn.  354.  See  Bell  o.  Scammon,  15  N.  H.  881, 
that  it  may  be  done  by  either  form  of  conreyance.  In  Vermont,  a  freehold  n 
yiifiiro  may,  by  statute,  be  expressly  granted.  Qorham  v.  Daniels,  iS  Term.  600. 
^  Jackson  v.  Sebring,  16  Johns.  528,  535. 

*  Qreen  v.  Thomas,  11  Me.  321. 

*  Cheney  v.  Watkins,  I  Harr.  &  J.  527,  532. 

*  Jackson  v.  Delancey,  4  Cow.  427 ;  Corwin  v.  Corwin,  9  Barb.  219 ;  Jackson  r. 
Cadwell,  1  Cow.  622.  But  in  M'Crea  v.  Pnrmort,  16  Wend.  460,  the  principle,  tint 
where  one  consideration  is  expressed,  another  may  not  be  proTed,  was  entirdy  and 
distinctly  overruled,  and  unlimited  ladtnde  of  inquiry  into  the  oonsideratioa  of 
deeds  allowed.  Frink  v,  Qreen,  5  Barb.  455,  457 ;  BockhiU  v.  Spnggs^  9  Ind.  30 ; 
Andrews  r.  Andrews,  12  Ind.  349. 
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the  death  of  the  grantor,  and  it  appeared  in  evidence  that  the 
grantor  was  father  to  the  grantee,  the  court  held,  that  it  was  a 
good  deed  of  covenant  to  stand  seised,  and  the  consideration  of 
natural  affection  might  be  averred,  notwithstanding  the  pecu- 
niary one  stated  in  the  deed.^  In  the  case  of  Gale  v.  Coburn,* 
where  the  consideration  in  the  deed  was  $3,000,  it  was  held, 
that  the  deed  could  not  take  effect  as  a  feoffment,  or  a  bargain 
and  sale,  because  of  its  being,  in  terms,  a  conveyance  of  a  free- 
hold infuturo,  but  that  it  might  be  a  covenant  to  stand  seised, 
although  the  only  relationship  between  the  grantor  and  grantee 
was,  that  the  latter  had  married  the  daughter  of  tlie  former,  by 
whom  he  had  children  then  living,  but  who  were  not  mentioned 
in  the  deed,  and  the  wife  had  died  many  years  previously. 

16.   Although    considerable    has  already  been  said   upon 
whether  an  estate  of  freehold,  to  commence  in  futurOy  can  be 
created  by  a  deed  of  bargain  and  sale,^  and  any  attempt  to  recon- 
cile the  decisions  bearing  upon  that  point  may  be  ineffectual, 
yet  the  reasoning  of  Walworth,  Gh.,  in  Rogers  v.  Eagle  Fire 
Ins.  Go.,^  in  which  he  maintains  the  affirmative  of  the  proposi- 
tion, and  the  authorities  upon  which  he  rests,  would  seem  to 
leave  little  doubt  in  the  matter  beyond  what  arises  from  the 
circumstances,  that  other  courts  have  taken  a  different  view 
of  the  law.     After  analyzing  the  two  modes  of  raising  uses 
before  the  statute  of  27  Hen  YIIL,  and  referring  to 
the  statute  requiring  deeds  of  bargain  *and  sale  to  [*618] 
bo  enrolled,  he  remarks  :  '^  This  distinction  under  the 
statute  of  enrolments  afterwards  became  very  important,  al^ 
though  the  bargain  and  sale  previous  to  the  statute  of  uses, 
^v'as,  in  fact,  nothing  but  a  covenant  to  stand  seised  to  the  use 
of  the  bargainee.    It  will  be  seen  from  this  examination  of  the 
uses  of  the  common  law,  that  there  could  not  be  any  good 
reason   why  the  same  springing,  contingent,  or  future  uses, 
might  not  be  created  by  a  bargain  and  sale,  founded  upon  a 

s  Wallu  V.  WallU,  4  Maw.  135;  Brewer  v.  Hardy,  22  Pick.  380;  Parker  v. 
Kicliols.  7  Pick.  HI.    See  Potter  v.  Eyeritt,  7  Ired.  £q.  152. 

*  Gale  V.  CobarD,  18  Pick.  397,  and  see  Welsh  v,  Foster,  12  Mass.  93  ;  Den  v. 
Hanks,  5  Ired.  31 ;  Bell  v.  ScammoD,  15  N.  H.  381 ;  Marden  t;.  Chase,  32  Me.  329« 
332.    See  Bryan  v.  Bradley,  12  Conn.  474 ;  b.  o.  16  Conn.  475. 

»   Ante,  pp.  «123,  «124. 

«   Rogersr.  Eagle  Fire  Ins.  Co.  9  Wend.  611,  626-631. 
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valuable  consideration,  as  were  allowed  to  be  raised  by  the  less 
meritorious  consideration  of  blood  or  marriage,  and  there  was 
not,  in  fact,  at  the  time  of  Uie  passing  of  the  statute  of  uses, 
any  such  distinction  as  is  contended  for  in  this  case."    He  then 
considers  the  forms  of  conveyance,  which  had  their  origin  in 
the  statute  of  uses,  and,  remarking  that  the  statute  of  enrol- 
ments was  not  in  operation  in  this  country,  concludes:  ^^As 
the  statute  of  enrolments  was  never  in  force  in  this  State  (New 
York),  I  have  no  doubt  that,  at  the  date  of  the  deed  in  ques- 
tion, a  future  freehold  might  be  created  by  this  conveyance, 
operating  as  a  bargain  and  sale  merely,  provided  it  was  founded 
on  a  sufficient  consideration  to  raise  a  use."    He  cites  in  sup- 
port of  this  general  position,  4  Kent,  Com.  298 ;  Burt.  Real 
Prop.  §  145 ;  Jackson  v.  Swart,  20  Johns.  87,  and  Cornish, 
Purch.  Deed,  35.     And  to  these  may  be  added,  besides  the  au- 
thorities cited,  antCy  chapter  2,  on  Uses ;  2  Bl.  Com.  166,  Arch- 
bold's  note  ;  2  Prcst.  Con  v.  157,  whose  language  is,  ^^  a  bargiun 
and  sale,  or  covenant  to  stand  seised  to  uses  ¥rill  be  free  from 
objection,  although  it  is  to  give  an  estate  of  freehold  to  com- 
mence at  a  future  day,  or  upon  an  event,"  &q.  ;  and  Davies  t. 
Speed ,^  where  Holt,  J.,  says:  "  The  first  use  may  be  a  spring- 
ing use,  for  if  I  bargain  and  sell  to  the  use  of  another,  five 
years  hence,  this  is  a  good  future  use."    This  subject  has  un- 
dergone a  searching  and  discriminating  examination  by  the 
court  of  Maine,  who  fully  sustain  the  doctrine,  that  a  freehold 
in  futuro  may  be  conveyed  by  a  deed  of  bargain  and  sale,  and 
in  this  position  they  are  sustained  by  the  court  of  New  Hamp- 
shire, confirming  the  reasoning  in  Rogers  v.  Eagle  F.  Ins. 
Co.^    And  Wood,  in  his  Institutes,  in  speaking  of  this  mode 
of  conveyance,  says :  ^^  On  the  bargain  and  sale  of  lands,  no 
use  may  be  declared,  but  what  the  law  doth  make,  viz.  to  the 
use  of  the  bargainee."    ^^  A  covenant  to  stand  seised  to  uses, 
may  be  to  the  use  of  a  stranger,  but  then  it  must  be  for 
money,  or  other  valuable  consideration."  (p.  266.) 

17.  There  is  a  class  of  cases  relating  to  the  consideration 
stated  in  deeds,  in  which  there  is  a  conflict  of  opinion,  more 

1  Davies  v.  Speed,  12  Mod.  39. 

*  Wyman  v.  Brown,  50  Me.  150;  Jordan  v.  Steyens,  51  Me.  79;  Diovnv* 
Smith,  52  Me.  141}  BeU  r.  Scammon,  15  N.  H.  894. 
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seeming  than  real,  if  a  proper  discrimination  is  made  as  to  the 
grounds  upon  which  several  decisions  rest.  These  cases  relate 
to  how  far  it  is  competent  to  contradict  the  receipt  ac- 
knowledging *the  payment  of  consideration  usually  con-  [*619] 
tained  in  a  deed,  and  how  far  the  facts  as  to  a  consider- 
ation may  be  proved,  where  one,  other  than  that  proposed  to  be 
shown,  is  stated  in  the  deed.  The  consideration  stated  and  ac- 
knowledged in  a  deed,  is  presumed  to  be  the  true  value  agreed 
to  be  paid,  until  the  contrary  is  proved.^  But  the  amount 
named  is  onlj  prima  facie  evidence  of  what  was  paid,  and  the 
true  consideration  may  be  shown,  though  it  differ  from  that  in 
the  deed.^  But  it  is  competent  to  prove,  by  parol,  what  the  real 
consideration  agreed  to  be  paid  was,  and  to  show  that  the  same 
or  some  part  of  it,  remains  unpaid,  though  not  thereby  to  im- 
peach the  title  conveyed  by  the  deed.^  In  Delaware,  the  ven- 
dor may  prove  the  consideration  to  be  unpaid,  and  recover  the 
same  in  an  action,  although  he  has  acknowledged  the  receipt  of 
it  in  his  deed ;  so  in  Illinois.^  But  in  North  Carolina,  the  ac- 
knowledgment of  payment  of  a  consideration  in  a  deed,  is  held 
to  be  conclusive,  and  not  open  to  be  contradicted  or  controlled 
by  parol  evidence.^  And  in  the  case  cited  of  Kimball  v.  Walk- 
er, the  court  say,  the  same  rule,  as  above  stated,  is  adopted  in 
England,  and  Maine,  and  Maryland,  as  well  as  North  Caro- 
lina.^ In  Massachusetts,  the  courts  leave  the  matter  open  to  be 
tried,  in  an  action  of  assumpsit  to  recover  the  consideration 
money,  which  the  purchaser  promised  to  pay,  and  has  not, 
although  the  plaintiff's  deed  recites  its  having  been  done.  And 
a  grantor  who  had  made  and  delivered  a  deed  with  this  recital, 
was  permitted  to  recover  in  an  action  of  assumpsit,  although  the 
promise  of  his  grantee  was,  in  fact,  to  convey  land  in  payment 

^  Clemeots  v.  Lftndrnm,  26  Ga.  401. 

*  Lawton  o.  Bnckinghom,  15  Iowa,  22 ;  Monris  Canal  9.  RjeiBon,  3  Datch. 
467  ;  Babsahl  o.  Lack,  35  Mo.  316. 

*  WUkinwa  v.  Soott,  17  Mass.  257  ;  Komler  v»  Feigiuon,  7  Minn.  442 ;  Irrine 
V.  HcKeoD,  23  Cal.  475 ;  Coles  v.  SoaUby,  21  Cal.  47 ;  BnUanl  r.  Briggs,  7  Pick. 
5S7. 

«  CaUawaj  v.  Heain,  1  Hoost.  610 ;  KimbaU  v.  Walker,  80  Bl.  511. 

*  Brocket  v.  Foscne,  1  Hawks,  64 ;  Mendeohall  v.  Parish,  8  Jones,  L.  106 ;  Lows 
«.  Weatherley,  4  Dev.  &  B.  212. 

*  30  ni.  511 
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for  the  same  instead  of  money .^    But  the  promise  to  pay,  ino^ 
der  to  be  good  within  the  statute  of  frauds,  must  be  to  be  per- 
formed within  one  year,  where  it  is  merely  oral.'    But  this  is 
to  be  taken,  subject  to  the  restrictions  created  by  the  statute  of 
frauds.    Thus,  where  one  made  a  deed  acknowledging  the  re- 
ceipt of  a  valuable  consideration,  he  was  not  allowed  to  show 
that  the  consideration  was  an  agreement  on  the  part  of  the 
grantee  to  convey  the  premises  to  a  third  party,  since  such  an 
agreement,  not  being  in  writing,  came  within  the  statute  of 
frauds.^    This  belongs  rather  to  the  department  of  evidence 
than  of  deeds  of  conveyance,  for  it  is  believed  that,  however  the 
cases  may  conflict,  they  all  agree,  in  effect,  in  this :  that  it  is 
not  competent  to  prove  that  no  consideration  has  .been  paid, 
where  one  has  been  acknowledged  in  the  deed,  for  the  purpose 
of  impeaching  the  validity  of  the  deed,  unless  it  is  for  the  pur- 
pose of  establishing  fraud  against  the  grantor.    The  true  doc- 
trine is  stated  in  Grout  v,  Townsend,  that  where  a  deed  acknowl- 
edges the  receipt  of  a  consideration,  the  grantor  and  all  claim- 
ing under  him  are  estopped  from  denying  that  one  was  paid. 
They  may  disprove  the  payment  for  the  purpose  of  recovering 
the  consideration  money,  but  they  cannot  do  so  for  the  purpose 
of  destroying  the  effect  and  operation  of  the  deed>    The  design 
of  the  clause  acknowledging  payment  of  consideratiofi,  is  not  to 
fix  the  precise  amount  paid,  "  but  to  prevent  a  resulting 
trust  in  the  grantee."  ^    It  cannot  be  contradicted  or  varied  by 
parol,  so  as  in  any  way  to  affect  the  purpose  of  the  deed,  that 
is,  its  operation  as  a  conveyance.^    In  Rockhill  v.  Spraggs,  in  a 

^  Basford  v.  Pearson,  9  Allen,  893 ;  Nntting  t>.  Dickinaon,  8  Allen,  540. 

'  Marcy  V.  Marcy,  9  Allen,  8.  '  Griswold  v.  Measenger,  6  Pick.  519. 

*  Grout  r.  Townsend,  2  Hill,  554,  557;  McCrea  v.  Parmort,  16  Wend.  460; 
Barnuro  v.  Childs,  1  Sandf.  58,  62 ;  Meriam  i;.  Hanen,  2  Barb.  Ch.  232»  267 ; 
Bank  of  the  U.  S.  r.  Houseman,  6  Paige,  Ch.  586 ;  Doe  v.  Beardslej,  2  McLean, 
412,  414;  Hairey  v.  Alexander,  1  Rand.  219  ;  Goodtrin  v.  Gilbert,  9  Maas.  SIO; 
Winans  i;.  Peebles,  31  Barb.  371,  380 ;  Farrington  r.  Barr,  86  N.  H.  86 ;  Graves 
V.  Graves,  9  Foster,  129;  Philbrook  r.  Delano,  29  Me.  410;  Wilt  p.  Fnnklin,  I 
Binn.  502,  518.  But  see  Boardman  v.  Dean,  34  Penn.  St.  252.  It  seems  that  ia 
England,  one  is  estopped  to  daim  the  purchase-money  bj  suit,  against  hta  acknowl- 
edgment in  the  deed  that  it  has  been  paid.    Baker  v.  Dewey,  1  B.  &  C.  704. 

ft  Meeker  v.  Meeker,  16  Conn.  383, 387 ;  Kimball  v.  Walker,  30  HI.  511;  8piigg  r. 
Ht  Pleasant  Bank,  14  Peters,  206 ;  Stackpole  i^.  Bobbins,  47  Barb.  219. 

ft  Beach  v.  Packard,  10  Verm.  96,  100.  See  Grout  v.  Townsend,  2  Denio,  336; 
Hum  V.  Soper,  6  Harr.  &  J.  276 ;  Shep.  Touch.  223.  ^ 
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deed  from  father  to  son,  in  which  a  consideration  of  $300  was 
acknowledged,  the  court  permitted  the  other  heirs  of  the  father, 
after  his  decease,  to  show  that  this  was  by  way  of  advancement, 
and  that  no  valuable  consideration  was  paid.  But  this,  it  should 
be  stated,  did  not  avoid  the  deed.^ 

18.  It  may  be  stated,  therefore,  that  one  of  the  purposes  of 
inserting  the  acknowledgment  of  a  valuable  consideration  in  a 
deed,  is  to  prevent  the  resulting  of  any  use  or  trust  to  the 
grantor,  as  was  explained  in  a  former  part  of  this  work.^ 

19.  Another  part  of  the  premises  of  a  deed  consists  of  the 
operative  words  of  grant  or  conveyance.     In  the  form  given, 
these  are  "give,  bargain  sell,  and  convey,"  which 
♦cover  almost  any  form  of  conveyance,  whether  at  [*620] 
common  law  or  under  the  statute  of  uses.    Nor  does 

the  use  of  the  wrong  tense,  as  "  has  given  and  granted,"  in- 
stead of  "  do  "  or  "  does  give  and  grant,"  make  any  diflFerence ; 
either  would  be  sufficient.^    So  where  the  grant  was  to  A  and 
bis  heirs,  provided  if  A  die  in  his  minority  without  issue,  then 
the  property  "  to  go "  to  the  issue  of  B,  was  held  to  be  suffi- 
cient to  convey  it  to  such  issue  as  a  remainder.^    And,  as  has 
been  before  said,  such  a  deed  duly  recorded,  is  regarded  in 
Massachusetts,  Maine,  Rhode  Island,  Mississippi,  and  several 
other  States,  as  equivalent  to  a  feoffinent  with  livery  of  seisin.^ 
The  elementary  writers  insist  upon  the  importance  of  the  words 
of  grant  being  suitable  to  the  nature  of  the  deed,  and  it  is  ac- 
cordingly stated  that,  for  a  feoffinent,  the  proper  words  are, 
"give,"  "grant,"  "enfeoff,"  Ac,  and  for  bargain  and  sale, 
**  grant,  bargain,  and  sell,"  Ac.®    But  the  words  "  bargain  and 
sell  "  are  not  essential  to  such  a  conveyance ;  any  words  of 
equivalent  signification  which  would,  at  common  law,  raise  a 
use,  will  be  sufficient  if  they  show  the  intent  of  the  parties.^ 
Thus,  a  deed,  though  in  terms  a  covenant  to  stand  seised,  if  in- 
dented and  enrolled,  and  its  consideration  was  a  pecuniary  one, 

1  Rockhill  V.  Spraggs,  9  Ind.  30.  *  Ante,  p.  *134. 

'  Fienon  v.  Armstrong,  1  Iowa,  292. 
«  Folk  V.  Yam,  9  Rich.  Eq.  S03,  310. 

•  MiBfl.  Code,  1857,  p.  308,  art.  11;  Rhode  Island,  Rer.  Stat  ch.  146,  §  1; 
Chalker  r.  Chalker,  1  Conn.  79,  89. 

•  1  ^Vood,  Conv.  203. 
7  2  Wofd,  Cony.  15. 
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would  be  a  good  deed  of  bargain  and  sale.^  But  it  is  essential 
to  a  valid  deed  that  it  should  contain  words  which  show  clearly 
an  intent  to  grant  the  maker'^  interest  or  estate  in  the  premi- 
ses in  question.  And  where  the  only  words  in  the  deed  indi- 
cating such  intent  were,  ^^  sign  over,"  it  was  held  to  be  inop- 
erative as  a  grant.^ 

20.  The  usual  operative  words  in  a  deed  of  lease  and  release, 
are,  "  grant,  bargain,  and  sell,"  which  give  effect  to  the  laoie, 

.  and  for  this  a  pepper-corn  is  a  sufficient  consideration,  whtte  the 
words  '^  grant,  bargain,  sell,  remise,  release,  and  forever  quitr 
claim,"  give  effect  to  the  rdeasej  though,  if  it  were  regarded  as 
a  simple  release,  the  words  "remise,"  "release,"  and  "quit- 
claim," would  be  the  proper  and  sufficient  words.  In  aU  these 
forms,  it  will  be  observed  the  word  "  grant,"  which  seems  to  be 
a  generic  term,  is  made  use  of.  And  what  the  author  cited 
remarks,  is  fully  sustained  by  multiplied  cases,  that,  if  it  is 
clear  that  it  is  the  intent  of  the  maker  of  the  deed  that  the  es- 
tate should  pass  thereby,  it  will,  if  possible,  be  so  construed  as 
to  effect  this,  although  it  want  formal  words,  if  there  be  any 

word  in  the  deed  sufficient  to  convey  the  estate.'  It 
[*621]  may  *be  remarked,  however,  that  the  word  "  grant,"  is 

sometimes  omitted  intentionally  in  deeds,  fropi  its  be- 
ing, in  some  cases,  construed  by  the  common  law  into  a  general 
wsu*ranty>  But  this  will  be  more  properly  considered  under 
the  head  of  covenants  in  a  deed. 

21.  "The  law,"  says  Mr.  Powell,  in  his  notes  to  Wood^s 
Conveyancing,  "is  curious,  and  almost  subtilizes  to  devise 
reasons  and  means  to  make  assurances  and  deeds  enure  accord- 
ing to  the  just  intent  of  parties,  and  to  avoid  wrong  and  injury 
which,  by  abiding  by  rigid  rules,  may  be  wrought  out  of  inno- 
cent acts."  ^    And  in  the  text  of  the  work  reference  is  made 

1  1  Wood,  Conv.  203;  2  Id.  IS;  Shep.  Touch.  222. 

*  McKinney  i;.  Settles,  81  Mo.  541. 

*  1  Wood,  Cony.  203,  and  Powell's  note ;  2  Rolle,  Abr.  789,  pi.  SO ;  Shep.  Toodi- 
SS,  222,  and  Prest  note ;  Lynch  v..  Livingston,  8  Barb.  463,  485 ;  Shore  v.  Piocke, 
5  T.  R.  124  ;  Roe  v.  Tranmarr,  2  Wils.  75,  78 ;  Clanrickard  v.  Sidney,  Hob.  277; 
Marden  v.  Chase,  32  Me.  329 ;  Young  r.  Ringo,  I  Monr.  30,  32  ;  Cornish,  VvtA. 
Deeds,  29.  The  word  "  grant "  is  not  necessary  in  making  a  grant,  if  the  inleatioa 
to  make  it  be  manifest  by  the  deed. 

*  1  Wood,  Conv.  203. 

*  1  Wood,  Conv.  206,  note. 
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to  Adams  v.  Steer,  where,  in  a  deed  of  a  reversion,  the  only 
words  of  conveyance  were,  ^^  aliened,  bargained,  and  sold," 
and  the  word  ^^  grant "  was  not  found  in  the  deed,  nor  was  the 
deed  enrolled  so  as  to  operate  as  a  bargain  and  sale.  But  it 
was  held,  that  the  reversion  would  pass  by  force  of  the  word 
alien}  And  the  Touchstone  says,  dedi  or  ooneesn  may  amount 
to  a  grant,  a  feoffinent,  a  gift,  a  lease  or  release,  a  confirmation, 
a  surrender,  and  it  is  in  the  election  of  the*party  to  whom  the 
deed  is  made,  to  use  it  to  which  of  these  purposes  he  will."  ^ 
Words  of  release,  moreover,  may  avail  as  a  grant  or  a  covenant 
to  stand  seised.'  But  a  mere  naked  release  to  one  not  in  pos- 
session of,  or  having  a  vested  interest  in  the  premises,  would 
be  void.^  But  though  in  the  form  of  a  release,  if  there  are 
sufficient  words,  it  may  operate  as  a  grant  in  order  to  make  it 
good.^ 

22.  As  has  been  already  stated,  it  is  common  to  define,  by 
the  granting  words  in  the  premises  of  a  deed,  the  estate,  there- 
by intended  to  be  created,  by  adding,  in  connection  therewith, 
proper  terms  of  limitation,  as  to  G.  D.  ^^  and  his  heirs,"  and 
the  like.  After  what  has  been  said  upon  the  subject,^  it  is  only 
necessary  to  add  that,  at  common  law,  words  of  grant  to  a  man 
without  words  of  limitation  or  inheritance,  were  understood  to 
create  in  him  a  life  estate,  and  that  the  word  ^^  heirs  " 
*was  indispensable  to  create  an  estate  of  inheritance.  [*622] 
But  this  has  been  altered  by  statute  in  soTcral  of  the 
States,  as  will  be  seen  by  reference  to  a  note  upon  the  page 
above  referred  to. 

23.  The  next  matter  in  order,  as  one  of  the  parts  of  the 
premises,  is  the  description  of  the  thing  granted.  This  is,  of 
course,  a  most  important  part  of  the  deed,  as  its  purpose  is  to 
identify  that  upon  which  the  other  clauses  of  the  deed  are  de- 
signed to  operate,  and  if  the  subject  of  the  grant  cannot  be 
ascertained  by  its  description,  the  grant  becomes  void  from  the 
necessity  of  the  case.^    By  statute  now,  courts  are  authorized 

^  Adams  v.  Steer,  Cro.  Jac.  210. 

'  Shep.  Touch.,  Prest.  ed.  91;  Fierce  v.  Armstrong,  1  Clarke  (Iowa),  292. 

'  Shep.  Toach.,  Prest.  ed.  91;  Roe  v.  Tranmarr,  2  Wils.  75. 

*  Branham  v.  Mayor,  &c.  24  Cal.  606  ;  Bennett  v.  Irwin,  3  Johns.  366. 

*  Good  title  V.  Bailey,  Cowp.  601.  *  Ante,  toL  1.  p.  *29. 
T  1  Wood,  Conv.  206 ;  Woflford  v.  McKinna,  2d  Tex.  44. 

[661] 


832  LAW  OF  REAL  PROPERTT.  [BOOKIE 

to  reform  deeds,  where,  bj  mistake,  the  words  of  a  deed  are 
made  to  convey  other  estate  than  the  parties  intended,  even 
though  the  mistake  consists  in  the  legal  effect  of  the  words 
used,  while  the  words  themselves  were  such  as  the  scrivener 
intended  to  make  use  of.    Thus,  where  a  grant  of  an  estate 
was  made,  excepting  the  widow's  right  of  dower,  it  was  held 
to  be  competent  for  the  grantor  to  show  that  the  exception  was 
of  the  land  set  to  the  widow,  and  not,  as  the  effect  of  the  words 
of  the  deed  implied,  the  widow's  life  estate  only  in  the  land.^ 
In  one  case  the  court  reformed  a  deed  where  the  grantor  had 
fraudulently  erased  a  covenant  in  respect  to  the  quantity  of 
land.^    And  the  court  will  reform  a  deed  so  as  to  correct  a  mis- 
take in  the  point  of  compass  stated  in  it,  whether  it  be  between 
the  parties  to  the  deed  and  their  heirs,  or  any  one  purchasing 
with  notice  of  the  mistake.     But  if  any  intermediate  owner  of 
the  estate  had  taken  it  without  notice,  he  would  have  a  right  to 
stand  upon  the  title  as  it  appeared  upon  the  deed.    And  if  one 
purchase  of  another  who  had  himself  purchased  without  no- 
tice, he  would  have  the  rights  of  his  vendor,  though  cognizant 
himself  of  the  mistake.^    Courts  have  reformed  an  absolute 
deed  into  a  mortgage,  the  condition  having  been  accidentally 
omitted.^    In  another  case,  a  spring  of  water  not  having  been 
excepted,  by  mistake,  in  a  grant  of  land,  as  it  should  have 
been,  the  court  compelled  the  grantee  to  quitclaim  the  use  of  it 
to  his  grantor.*    But  it  is  only  when  material  stipulations  are 
erroneously  framed,  or  wholly  omitted  by  accident,  mistake,  or 
fraud,  that  equity  will  reform  instruments,  and   make  them 
conform  to  the  original  intention  and  agreement  of  the  parties. 
If,  therefore,  an  important  reservation  is  omitted  in  a  deed  by 
consent  of  the  parties,  the  grantee  agreeing  orally  that  the 
grantor  should  have  the  thing  reserved,  the  court  will  not  re- 
form the  deed  by  inserting  the  requisite  clause.®     It  is  not, 
however,  necessary  that  the  deed  should,  in  terms,  convey  the 
land  or  thing  intended  to  be  granted,  if  such  grant  is  implied 

^  Canedej  v.  Marcy,  13  Gray,  373. 
'  Meccalf  V.  Patnam,  9  Allen,  97. 

*  Frescott  v.  Hawkins,  16  N.  H.  122, 127.    See  Gray  v.  Hornbeck,  31  Mo.  40& 

*  Adams  t;.  Stevens,  49  Me.  362. 

*  Brown  v.  Lamphear,  35  Verm.  260 ;  Story,  Eq.,  Redf.  od..i  138. 

*  Andrew  v.  Spun*,  8  Allen,  416 ;  Story,  £q.  \  154. 
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from  what  is  described.  Thus,  a  grant  of  the  rents,  issues  and 
profits  of  a  tract  of  land,  is  the  grant  of  the  land  itself.  If 
the  grant  be  of  the  uses  of,  and  dominion  over  land,  it  carries 
the  land  itself.^ 

24.  The  object  of  the  descriptive  part  of  the  grant  is,  to 
define  what  the  parties  intend,  the  one  to  convey,  the  other  to 
receive,  and,  with  the  use  of  proper  care  in  this  respect,  there 
would  be  little  occasion  for  rules  of  construction  for  this  part 
of  a  deed.    But  it  has  been  found  necessary  to  resort  to  many 
rules  for  determining  the  legal  meaning  and  intention  of  such, 
parties,  some  of  which  may  seem  to  be  artificial,  but,  from  gen- 
eral use,  have  been  adopted  as  canons  of  construction.^    One 
of  these  is,  that  a  deed  is  to  be  construed  with  reference  to  the 
actual,  rightful  state  of  the  property  at  the  time  of  its  exe- 
cution.   The  parties  are  supposed  to  refer  to  this  for  a  defini- 
nition  of  the  terms  made  use  of  in  their  deed.^    In  construing 
a  deed,  the  court  places  itself,  as  nearly  as  possible,  in  the  situ- 
ation of  the  contracting  parties,  and  their  intent  will  be  ascer- 
tained in  the  same  manner  as  in  the  case  of  any  other  contract. 
If  the  intention  is  not  then  apparent  from  the  deed,  resort  is  to 
be  had  to  the  rules  of  construction,  which  gives  greater  efifect 
to  those  things  about  which  the  law  presumes  the  parties  are 
the  least  liable  to  make  a  mistake.    But  arbitrary  rules  are  not 
to  be  invoked,  if  the  intention  of  the  parties  can  be  plainly  dis- 
covered without  their  aid.^    Grants  are  to  be  construed  accord- 
ing to  the  subject-matter,  and  the  natural  presumptions  arising 
from  their  terms,  and  thus  to  render  them  an  exposition  of  a 
rational  intention.    If  the  grant,  for  example,  be  to  dig  coals, 
it  implies  that  the  grantee  is  to  have  them.    If  it  is  to  dig  an 
aqueduct,  he  would  have  no  right  to  the  earth  excavated.^    It 

1  Co.  Lrit.  4  b ;  CaldweU  v.  Fulton,  31  Penn.  St  484 ;  Clement  v.  Yonogman,  40 
Penn.  St.  344. 
s  Walls  V.  Preston,  25  Cal.  65. 

*  Richardson  v.  Palmer,  38  N.  H.  218;  Danklee  v,  Wilton  R.  R.  4  Foster,  489  ; 
Sunlej  V.  Greene,  12  Cal.  148;  Pollard  v.  Maddox,  28  Ala.  325,  326.  See  Com- 
monwealth V.  Roxbary,  9  Gray,  493,  and  note,  525  ;  Adams  v.  Frothingham,  3 
liaas.  352 ;  Rider  v.  Thompson,  23  Me.  244 ;  Hall  p.  Land,  1  H.  &  Colt.  684, 
per  Marten,  B. ;  Karmaller  v.  Krats,  18  Iowa,  356  ;  Lane  v.  Thompson,  43  N.  H. 
324;  Abbott  v.  Abbott,  51  Me.  581. 

*  Kimball  v.  Temple,  25  Cal.  449. 

*  Ljmao  V,  Arnold,  5  Mason,  198. 
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is  the  duty  of  the  court  to  construe  a  deed.    But  it  is  the  duty 
of  the  jury  to  apply  its  terms,  when  thus  construed,  to  the  land 
in  question,  to  ascertain  whether  the  premises  in  question  are 
within  the  description.^     Some  of  the  cases  in   which  these 
rules  have  been  applied,  were  as  follows :  One  granted  all  the 
land  which  a  certain  ^^  mill-dam  flows,"  and  it  was  held  to 
cover  all  the  land  it  flowed  when  in  use,  and  not  to  be  limited 
to  the  particular  state  of  water  at  the  date  of  the  deed,  the 
stream,  in  fact,  being  then  hardly  above  its  banks.'    On  the 
other  hand,  a  grant  of  ^^  a  mill  privilege,"  with  a  right  to  flow 
the  water  to  a  certain  point,  restricts  the  grantee  from  flowing 
it  any  higher,  although  such  flowing  would  greatly  ben^t 
the  privilege.'    One  conveyed  an  undivided  half  of  an  estate  to 
A,  and  at  a  subsequent  time  conveyed  the  other  undivided  half 
to  him,  and  took  back  a  mortgage  of  ^^  all  the  real  estate  "  he 
had  that  day  conveyed.    It  was  held  to  be  a  mortgage  of  the 
entire  laud,  the  words  ^^  real  estate  "  being  used  to  describe  the 
land,  and  not  the  interest  in  it  which  the  mortgagee  had  con- 
veyed by  his  deed.^  The  parties,  in  describing  what  was  grant- 
ed, used  the  word  ^^  farm,"  and  it  was  held  not  to  be  restricted 
to  one  distinct  parcel,  but  to  embrace  ^'  alf  such  premises  as 
have  been  let  together,"  as  used  in  the  English  sense,  and  it  is 
used  in  a  corresponding  sense  in  America,  in  respect  to  prem- 
ises used  and  occupied  together.^     In  a  case  in  Texas,  where 
one  granted  another  an  hundred  acres  of  land  out  of  a  larger 
tract,  without  describing  it  by  metes  and  bounds,  the  court  held 
that  the  grantee  might  select  and  locate  his  hundred  acres  in 
any  part  of  this  tract.^    But  the  court  of  Illinois  held  a  grant 
of  thirty  acres  out  of  a  larger  parcel,  but  without  giving  any 
boundaries,  void  for  uncertainty.^     Where  one  owning  lands 
in  G,  and  also  a  right  to  enforce  a  condition  subsequent,  by 
entry  for  condition  broken,  the  condition  not  having  yet  been 
broken,  mortgaged  all  his  lands  and  all  his  right  and  claim  to 
land  in  C,  it  was  held  not  to  carry  this  possibility  of  reversion.* 

1  Bell  V.  Woodward,  46  N.  H.  337.  *  Mone  v,  Marshall,  1 1  AUea,  SSa 

*  Pray  v.  Great  FaUs  Co.  3S  N.  H.  442. 

*  Carpenter  v.  Millard,  38  Verm.  9.  *  BoU  v.  Woodward,  mq». 
«  Woffbrd  o.  McKinna,  23  Tex.  45. 

7  Shackleford  v.  Bailey,  35  Bl.  391.    See  toI.  1,  p.  *415. 
■  Richardson  o.  Cambridge,  2  Allen,  US. 
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Among  the  most  prominent  of  these,  is  the  rule,  that  where  a 

thing  is  granted,  all  the  means  to  attain  it  are  also  granted, 

and  all  its  fruits  and  effects  pass  with  the  thing  as  appurtenant 

or  belonging  to  it,  though  not  specially  named.^    The  maxim 

embodying  this  rule  and  its  translation,  as  given  by  Broom,  is, 

'^  evieunque  aliquis  quid  cancedity  cancedere  videtur,  et  id  mie  quo 

res  ipsa  esse  non  potuit>     Whoever  grants  a  thing  is  supposed 

also,  tacitly,  to  grant  that  without  which  the  grant  itself  would 

be  of  no  effect."  ^    And  this  is  sometimes  construed  to  carry 

land  itself.^    There  are  various  illustrations  of  this  proposition 

to  be  found  in  the  cases  which  have  been  decided.    Thus,  if 

one  grant  a  parcel  of  land  which  is  surrounded  by  his  other 

lands,  he  thereby  grants  a  right  to  pass  over  his  land  to  reach 

the  parcel  granted,  if  it  is  necessary  in  order  to  its  enjoyment.^ 

And  the  converse  of  the  proposition  is  maintained,  that  if  one 

sells  land  which  surrounds  his  other  land,  and  can  only 

reach  *the  latter  by  passing  over  that  which  he  has  [*628] 

granted,  he  will  have  a  right  thus  to  pass,  though  no 

right  of  way  is  reserved.* 

25.  So  the  grant  of  land  passes  with  it  all  usual  and  accus- 
tomed wB.jSy  as  appurtenant  easements,  whether  named  or  not. 
But  in  order  to  pass  as  appurtenant,  the  way  must,  as  a  gen- 
eral proposition,  be  an  existing  easement^  in  the  technical  sense 
of  this  word,  meaning,  thereby,  a  right  to  use  another's  land 
for  special  and  temporary  purposes,  in  connection  with  land 
for  the  use  and  enjoyment  of  which  the  right  is  exercised.^ 
In  one  case,  where  a  grantor  had  two  parcels,  A  and  B,  and 
used  a  way  over  A  to  reach  B,  and  then  granted  B  '^  and  ap- 

^  Sfaep.  Toach.  89 ;  4  Craifle,  Dig.  265 ;   Fomfret  v,  Ricroft,  1  Wins.  Sannd. 
823  ;  Broom.  Max.  362. 

*  Uford'fl  case,  1 1  Rep.  52 ;  Broom,  BCaz.  362. 

*  Sheets  v.  Selden,  2  Wall.  U.  S.  187. 

*  Sbep.  Toncb.,  Prest  ed.  89,  and  note,  96 ;  Broom,  Max.  362 ;  Pomfret  o.  Ricroft, 
1  Wms.  Saund.  323  a,  note. 

*  BrighAin  v.  Smith,  4  Gray,  297 ;  Broom,  Max.  362 ;  8  Kent,  Com.  422 ;  Packer 
9.  Welsted,  2  Sid.  39 ;  Button  v.  Tayler,  2  Lntw.  1487 ;  ante,  p.  *31 ;  Washbnm, 
Easements,  *32,  and  cases  cited. 

^  Sbep.  Toncfa.  96 ;  Broom,  Max.  362 ;  Leonard  v.  White,  7  Mass.  6 ;  Jackson 
r.  HatliAway,  15  Johns.  447,  454;  Harris  v.  Elliott,  10  Pet.  25,  54;  Whalley  v. 
Tomfmon,  1  Bos.  &  P.  371 ;  Kent  v.  Waite,  10  Pick.  138 ;  Mnrphj  v,  Campbell,  4 
Penn.  St.  484;  Pickering  v.  Stapler,  5  S.  &  R.  107. 
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.piirtenances,"  it  was  held,  that  the  way,  which  had  thus  been 
used,  passed  with  the  estate  B.^ 

26.  So  the  grant  of  a  mill  carries  the  use  of  the  water  bj 
which  it  is  worked,  the  flood-gates,  dam,  and  all  things  neces- 
sary for  its  use,  as  well  as  the  soil  and  freehold  of  the  land  oq 
which  it  stands,  and  that  over  which  it  projects,  and  such  grant 
may  embrace  land  adjoining  it,  which  is  necessary  for  its  use, 
and  is  actually  used  with  the  mill.  It  would  include,  also,  a 
right  to  build  and  maintain  a  dam.^  The  adjacent  land,  in  such 
case,  does  not  pass  as  appurtenant  to,  but  as  pared  of,  the 
principal  thing  granted.^  The  same  rule  applies  in  making  a 
partition  between  tenants  in  common.^    The  grant  of  a  "  mill 

4 

site,"  or  a  '^  mill  privilege,"  carries  the  land  itself,  with  the 
use  of  the  water  and  appendages  belonging  to  the  mill.  Bat 
it  gives  no  right  to  use  a  reservoir,  when  the  grant  is  by  metes 
and  bounds,  which  do  aot  include  the  reservoir.^  So  the  grant 
of  a  house  passes  the  land  on  which  it  stands.^  And  a  grant 
of  a  dwelling-house  and  "  out-buildings  belonging  thereto," 
not  only  carries  the  land  on  which  they  stand,  but  includes  a 
bam  wliich  was  used  with  the  house,  with  the  land  under  W 
By  the  grant  of  a  "  rope-walk,"  such  land  of  the  grantor  passes 
as  is  actually  used  with  it.®  So  the  grant  of  "  a  well,"  carries 
the  land  itself  which  it  occupies,  though  the  grantor  reserves 
the  right  to  use  the  pump  therein.  The  term  "  house,"  or 
"  cottage,"  or  "  wharf,"  or  "  town  pound,"  when  granted  and 

1  James  v.  Plant,  5  A.  &  E.  749. 

'  Thompson  v.  Banks,  43  N.  H.  540. 

«  Shep.  Touch.  89,  90 ;  AUen  v.  Scott,  21  Pick.  25 ;  Blake  v.  Clark,  6  He.  4»; 
Whitney  v.  Olney,  3  Mason,  280 ;  Forbash  v.  Lombard,  13  Met  109.  See  post,  si 
to  exception  of  a  mill,  or  house,  &c.  out  of  a  grant.  Bardwell  v.  Ames,  22  Pick.  SSS, 
358 ;  Blaines  v.  Chambers,  1  S.  &  R.  169 ;  Swartz  v.  Svartz,  4  Penn.  St  353, 359.  See 
Murphy  v.  Campbell,  4  Penn.  St  480 ;  Hathom  v.  Stinson,  10  Me.  284 ;  Atkins  r. 
Bordman,  2  Met.  463  ;  Rackley  v.  Sprague,  17  Me.  281 ;  Washb.  Ease.  *34,  *35; 
Thompson  v.  Banks,  43  N.  H.  540. 

*  Munroe  v,  Stiekney,  48  Me.  458.  See  Searey  v,  Jones,  43  N.  H.  441,  as  to  ii« 
efibct  of  a  deed  by  one  tenant  in  common  of  an  undivided  half  of  certain  land, 
'*  with  the  mill,"  &c.    It  passed  only  an  undivided  half  of  the  mill,  &c. 

»  Moore  v.  Fletcher,  16  Me.  63;  Crosby  ».  Bradbury,  20  Me.  61;  Jackson  ■■ 
Vermilyea,  6  Cow.  677 ;  Washb.  Ease.  35,  86 ;  Brace  v.  Tale,  4  AQeo,  393. 

•  Shep.  Touch.  90. 

^  Woodman  o.  Smith,  53  Maine,  81. 
"  Bavis  V.  Handy,  37  N.  H.  65. 
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used  as  a  general  term  of  description,  carries  the  land  which  is 
thereby  occupied.  Such  would  be  the  case  with  the  grant  of  a 
"  pool,"  or  a  "  pit ;  "  it  would  pass  the  land  as  well  as  the 
water  in  it.^ 

27.  If  a  man  grants  to  another  a  right  to  dig  a  trench  in  his 
land,  and  lay  a  pipe  for  conveying  water,  he  thereby 
grants  a  *right  to  enter,  dig,  and  repair  the  same.^  [*624] 
And  if  he  grant  a  right  to  dig  a  canal  through  his 
premises,  it  does  not  pass  a  right  of  property  in  the  rocks  or 
soil  excavated,  unless  they  may  be  used  in  constructing  the 
canal.'    So  if  he  grants  a  piece  of  land  to  build  a  mill-dam 
upon,  with  a  right  to  build  such  dam  and  maintain  it  for  a 
water  privilege,  of  a  certain  height,  he  thereby  grants  the 
light,  if  necessary,  to  place  a  part  of  this  dam  upon  his  adja- 
cent land.^    The  grant  or  reservation  of  "  a  way,"  or  "  a 
road/'  embraces  only  an  easement,  but  not  the  soU,  although 
the  boundaries  of  the  same  are  given.    And  the  same  rule 
would  apply  to  any  grant  of  a  non-continuous  right  to,  or  use 
of,  a  thing.^ 

28.  So  if  one  grants  the  mines  in  his  land,  he  grants,  there- 
by, the  right  to  dig  for,  and  work  them.®    So  where  a  grantor 
excepted  out  of  his  grant  of  the  land,  all  coal  mines,  with 
sufficient  way  leave j  and  stay  leave,  to  and  from  the  mines,  and 
the  right  of  sinking  pits,  it  was  held  that,  as  incident  to  the 
liberty  to  sink  pits,  the  right  to  fix  such  machinery  as  would 
be  necessary  to  drain  the  mines  and  draw  coal  from  the  pits, 
was  reserved,  and  that  a  pond  to  supply  the  engine,  and  an 
engine-house,  being  essential  accessories  to  such  engine,  were 
lawfully  constructed  by  the  grantor  upon  the  premises.^    This 
case  will  serve  to  illustrate  the  extent  to  which  courts  are 

1  Johnson  v,  Rayner,  6  Gray,  107 ;  Shep.  Tooch.  94 ;  Whitney  v.  Olney,  3  Mason, 
288 ;  Wooley  v.  Groton,  2  Cosh.  305 ;  Co.  Lit.  5. 
'  Shep.  Touch.  96 ;  Broom,  Max.  364;  Pickering  v.  Stapler,  5  S.  &  R.  110. 

*  Waahb.  Ease.  39,  2d  ed. 

*  I>T7den  v.  Jepherson,  IS  Pick.  385,  390;  Swartz  v.  Swartz,  4  Penn.  St  353 

*  Graves  v.  Amoskeag  Ca  44  N.  H.  464 ;  Leavttt  v.  Towle,  8  N.  H.  97 ;  Peck  v. 
Smitfa,  1  Conn.  103;  Jamaica  Pond  v.  Chandler,  9  Allen,  164. 

*  Shep.  Touch.  96. 

7  IHuid  V.  Kingscote,  6  M.  &W.  174;  Broom,  Max.  365.  See  Bardwell  v. 
Amm,  22  Pick.  383,  858;  Green  v.  Putnam,  8  Cosh.  21 ;  Tnmer  v.  Reynolds,  23 
Penn.  St.  199. 
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disposed  to  carry  the  doctrine  of  implied  grants  when  it  is 
necessary  to  carry  any  direct  grant  into  effect.  And  anoth(H* 
example  is  found  in  the  case  of  a  grant  by  one,  through  whose 
land  a  stream  flowed,  to  an  owner  above,  of  a  right  to  throw 
the  washings  of  ore  into  the  stream  and  to  deposit  themselves 
on  the  grantor's  meadow  below.  The  consequence  was  ibst, 
in  time,  the  meadow  became,  so  raised  that  the  washings  flowed 
off  on  to  his  adjoining  pasture.  But  it  was  held,  that  the  right 
to  do  this  passed  as  an  incident  to  the  principal  grant.^ 

29.  But  while  a  grant  of  the  principal  passes  the  incident,  in 
the  manner  above  suggested,  the  converse  of  the  proposition  is 
npt  true.  The  maxim  is  *'  aeeessorium  non  ducii  sed  $equilMr 
duum  principale.^^  *  Thus,  the  grant  of  a  reversion  carries  a 
rent.  But  the  grant  of  a  rent  does  not  carry  the  reversion.^ 
So  a  grant  of  land  carries  all  mines  within  it,  if  not  previously 
granted,  but  the  grant  of  a  man's  lead  or  iron  mines,  for  in- 
stance, does  not  pass  the  land.^ 

30.  Another  rule  is,  that,  where  the  grant  is  a  general  one, 
whatever  belongs  to  the  thing  granted,  as  a  constituent  part  or 
element,  passes  thereby.  Thus,  the  grant  of  a  house,  passes 
the  doors,  windows,  locks,  keys,  window-blinds,  and  the  like, 
although,  at  the  time  of  the  grant,  they  may  have  been  sevei^ 

from  the  same  for  a  temporary  purpose,  if  they  had 
[•625]  previously  *been  fitted  and  applied,*  So  the  grant  of  a 

^'  saw-mill,"  with  privileges  and  appurtenances,  passes 
the  machinery  used  in  it,  and  would  include  a  mill-chain,  dog9 
and  bars  therein,  by  which  logs  are  drawn  in  and  secured  for 
sawing.  And,  generally,  whatever  things  are  fitted  and  pre- 
pared to  be  used  with  real  estate,  and  have  been  applied  thereto, 
pass  with  the 'realty  to  which  they  have  thus  become  aecessoiy.' 
81.  So  the  grant  of  land,  carries  houses,  trees,  and  every- 
thing standing  or  growing  upon  the  surface,  with  mines,  qua^ 
ries,  and  whatever  is  contained  beneath  the  surface,  though  it 
is  competent  for  the  owner  to  convey  his  mines,  by  a  separate 
and  distinct  grant,  so  as  to  create  one  freehold  in  the  soil,  and 

^  Boshnell  v.  Proprietor,  Ac  St  Conn.  150. 

'  Broom,  Max.  368 ;  Shep.  Toach.  89 ;  Worcester  v.  Qnm,  i  Pick.  4SS,  498. 

*  Shep.  ToQch.  89 ;  Broom,  Max.  370. 

«  Shep.  Touch.  96.  *  ShfHj^  TcMob.  Ml 

*  Farrar  v,  Stackpole,  6  Me.  154. 
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another  in  the  mines.^  Questions  have  arisen  and  been  ve- 
riottsly  settled,  as  to  how  far  it  is  competent  for  a  grantor  of 
premises  to  except  by  parol,  what  is  growing  thereon  at  the 
time.  In  one  case  the  court  held  that  he  might  thus  reserve 
growing  com.^  But  in  another  case,  where  the  grantor  re- 
served, in  that  way,  wine  plants  growing  upon  the  premises, 
it  wns  held  to  be  inoperative.'  And  a  deed,  in  the  following 
terms,  was  held  to  pass  such  an  interest  in  the  mines  under 
the  grantor's  land,  as  distinguished  from  a  right  of  easement  in 
another's  land,  '^  also  the  full  right,  title,  and  privilege  of  dig- 
ging and  taking  away  stone-coal,  to  any  extent  the  said  (gran- 
tee) may  think  proper  to  do,  or  cause  to  be  done,  under  any  of 
the  land  now  owned  and  occupied  by  the  (grantor)."  The 
habendum  and  covenants  were  as  to  '^  the  aforesaid  right  to  the 
stone-coal,"  and  "  the  right  of  stone-coal  hereby  given."  And 
it  was  held,  that  the  grantee  might,  by  his  deed,  convey  an  un- 
divided share  of  this  coal  to  another.*  And  the  same  is  true 
of  trees  growing  upon  land.^  The  clause,  therefore,  often  in- 
serted in  deeds,  conveying  the  buildings  standing  upon  the 
granted  premises,  can  be  of  no  avail,  except  as  a  part  of  the 
description  of  what  is  granted.^  Upon  the  same  principle 
manure  made  upon  a  farm  in  the  ordinary  course  of  husband- 
ry, and  lying  in  heaps  or  manure-beds  upon  it,  will  pass  by  a 
grant  of  the  farm,  although  susceptible  of  being  easily  removed 
and  sold.7     In  respect  to  mines  of  gold  and  silver,  there  was, 

1  Mott  V.  Palmer,  1  Comst  564,  569 ;  Goodrich  v.  Jones,  S  Hill,  142 ;  Noble  v. 
Bosirorth,  19  Pick.  314;  "Sbep.  Tonch.  90;  ante,  toI.  1.  p.  *5 ;  Terhaw  v.  Ebber- 
•00, 1  Peon.  726.  But  see  Smith  v.  Johnston,  1  Penn.  471,  as  to  growing  com 
not  passing.  Bat  Kent  holds,  that  growing  crops  do  pass  bj  a  grant  of  the  land, 
4  Kent,  Com.  468,  and  is  sustained  by  anthority,  as  well  as  by  well-settled  prin- 
ciples. Foote  V  Colrin,  3  Johns.  216  ;  Kittredge  v.  Wood,  3  N.  H.  503  ;  Chap- 
man V.  Long,  10  Ind.  465 ;  McBvaine  v.  Harris,  20  Mo.  457 ;  Tamer  v.  Rey- 
nolds, 23  Pcnn.  St.  199,  mines. 

2  Baker  v.  Jordan,  3  Ohio.  N.  S.  438 ;  post,  *645. 

'  Wintennafee  r.  Light,  46  Barb.  283.  See  also  Wilkins  v.  Vashbinder,  7  Watts. 
378;  Gibbons  o.  Dillingham,  5  Eng.  (Ark.)  9. 

*  Caldwell  V,  Fnlton,  31  Penn.  St.  475.  See  Clement  v.  Yonngman,  40  Penn. 
St.  346. 

*  ClBp  V,  Draper,  4  Mass.  266.  "  Crosby  v,  Parker,  4  Mass.  110. 

T  Daniels  o.  Pond,  31  Pick.  367,  371 ;  Fay  ».  Mnzzey,  13  Gray,  53 ;  Goodrich  t^. 
Jones,  2  Hill,  142  ;  Lewis  v.  Lyman,  22  Pick.  436,  442  ;  Wetherbee  v.  Ellison,  19 
Verm.  S79 ;  ante,  yoL  1.  p.  *6. 
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by  the  English,  as  well  as  the  Continental  law,  this  peculiar- 
ity, that  they  belonged  to  the  crown,  though  found  in  the  land 
of  an  individual  proprietor.^    In  ^^  the  charter  of  the  CoIodj  of 

Massachusetts  Bay,"  there  is,  in  addition  to  the  ordin-  . 
[*626]  ary  description  of  the  •lands  granted,  the  clause,  "and 

also  all  mines  and  minerals,  as  well  royal  mines  of 
gold  and  silver,  as  other  mines  and  minerals  whatsoever.''   It 
appears,  from  Chancellor  Kent's  Commentaries,  that  the  stat- 
utes of  New  York  assert  the  right  of  the  State  as  severely 
over  mines,  to  the  extent  of  the  English  statutes.    In  a  case 
decided  by  Mr.  Justice  Clayton  of  Georgia,  which  is  found  in 
a  note  to  the  same  work,^  it  was  held,  that  the  mines  con- 
tained in  the  public  lands  in  Georgia,  passed  with  the  lands 
to  individuals,  upon  a  grant  thereof,  unless  expressly  excepted. 
And  such  is  held  to  be  the  law  in  California.    And  it  is  fur- 
ther held,  in  that  State,  that  though  the  gold  and  silver  mines 
belonged  to  the  crown  of  Spain,  and  passed  with  the  sovereign- 
ty and  the  soil  to  the  government  of  Mexico,  and,  subsequent- 
ly, by  treaty  to  the  United  States,  they  were,  in  the  hands  of 
the  latter  government,  mere  incidents  to  the  ownership  of  the 
soil  itself;  and  when  the  territory  became  a  State,  the  United 
States  continued  to  hold  the  public  lands  as  proprietors  hj  the 
right  of  ownership,  and  their  title  to  the  mines  accordingly 
passed  with  the  lands  when  conveyed  to  individual  purchasers.^ 
32.  Although  it  is  an  undoubted  proposition,  that  whatever 
is  properly  appurtenant  to  the  principal  thing  granted,  passes 
with  it,  it  is  not  always  easy  to  apply  the  term  so  as  to  deter- 
mine, in  a  given  case,  whether  the  thing  under  consideration 
is  appurtenant  or  not.     A  thing  appendant  or  appurtenant,  is 
defined  to  be  ^^  a  thing  used  with  and  related  to,  or  dependent 
upon  another  thing  mare  worthy^  and  agreeing  in  its  nature  and 
quality  with  the  thing  whereunto  it  is  appendant  or  appurte- 
nant."   It  results,  therefore,  that  land  can  never  be  appurte- 
nant  to  other  land,  or  pass  with  it,  as  belonging  to  it.^    It  was 

^  Qneen  v.  Northnmberland,  1  Plowd.  810,  336  ;  2  Inst  578. 

*  3  Kent,  Com.  378  and  note. 

*  Moore  v.  Smaw,  17  Cal.  199,  322 ;  Boggs  v.  Merced  Co.  14  Cal.  279,  S7S. 

*  Leonard  v.  White,  7  Mass.  6,  8 ;  Harris  v.  Elliott,  10  Pet.  25,  54 ;  Co.  litt 
121  b;  Jackson  v.  Hathaway,  15  Johns.  44Y,  454 ;  Blaine's  Lessee  p.  Chamben,  I 
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accordingly  held,  in  the  case  of  Leonard  v.  White,  just  cited, 
that  where  one  granted  a  mill,  with  its  appurtenances,  it  did 
not  pass  the  soil  of  a  way  which  had  been  long  used 
for  access  to  *the  mill,  though  a  right  to  pass  over  it,  [*627] 
as  a  way,  would  have  passed  thereby.^    Among  the 
things  to  which  the  term  ^^  appurtenant,"  or  ''  appurtenance  " 
is  applied,  are  easements  or  servitudes  used  and  enjoyed  with  the 
lands  for  whose  benefit  they  were  created.    And  in  respect  to 
these,  the  language  of  the  court  in  one  case,  is :  ^'  Nothing  is 
more  clear  than  that,  under  the  word  ^  appurtenances,'  accord- 
ing to  its  legal  sense,  an  easement  which  has  become  extinct, 
or  which  does  not  exist  in  point  of  law  by  reason  of  unity  of 
ownership,  does  not  pass."  ^    A  grant  of  a  thing  will  include 
whatever  the  grantor  had  power  to  convey,  which  is  reasonably 
necessary  to  the  enjoyment  of  the  thing  granted.    Thus  a 
grant  of  a  house  with  appurtenances,  passes  a  conduit  by 
which  water  is  conducted  to  it.    But  it  would  not  pass  a  way 
of  convenience  when  there  is  another  way  of  access,  unless 
specifically  mentioned.^    But  when  there  is  a  grant  of  a  servi- 
tude in  one  parcel  which  is  not  designed  to  be  enjoyed  with 
another  parcel  granted  in  the  same  deed,  it  does  not  become 
appurtenant  to  the  second  parcel.    Thus,  where  one  granted 
twenty  acres  of  land,  and  a  right  to  dig  ore  in  another  parcel 
of  ten  acres,  in  the  same  deed,  the  right  to  dig  the  ore  did  not 
thereby  become  appurtenant  to  the  other  parcel,  not  being 
necessary  or  intended  to  be  used  therewith.^    And  whether  a 
thing  shall  pass  as  appurtenant  to  another,  depends  upon  the 
condition  of  the  latter  estate  at  the  time  it  is  granted,  and  how 
far  it  is  necessary  to  its  enjoyment.'^ 

33.  But  land  or  buildings  may  be  so  necessary  to  the  use 
and  enjoyment  of  that  which  is  granted,  as  to  pass  with  it, 
where  they  are,  in  efifect,  parcel  of  the  thing  granted,  necessary 

6.  Jb  B»  169;  Tyler  v.  Hammond,  11  Pick.  193 ;  Ammidown  v.  Granite  Bank,  8 
Alleo,  S93. 

1  Hoboken  Land,  &c.  Co.  v,  Kerrigan,  SO  N.  J.,  Law,  16. 

«  Plant  p.  James,  5  B.  &  Ad.  791 ;  Washb.  Ease.  *22,  #38,  *39,  *161,  and  cases 


9  Parker  v.  Bennett,  11  Allen,  388;  Brown  v,  Nichols,  Moore,  682. 

«  Gnbb  V.  Guildford,  4  Watts,  223,  244,  246.     See  Brace  v.  Yale,  4  Allen,  393 

*  Gkiyettj  v.  Bethnne,  14  Mass.  49 ;  McDonald  v,  Lindall,  3  Rawle,  492. 
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to  its  enjoyment,  and  intended  to  pass  with  it  like  the  other 
parts  or  parcels,  though  termed  appurtenant,  and  described 
accordingly.  Thus,  a  devise  of  a  '^  paper-mill,  together  with 
all  the  machinery  and  appurtenances  to  said  mill,"  was  Md 
to  pass  all  the  land  under  the  mill,  and  necessary  for  the  use 
of  it,  and  commonly  used  with  it,  as  parcel  thereof,  on  Ihe 
ground,  that  though  land  cannot  be  appurtenant  to  land,  so  as 
to  pass  by  that  form  of  expression,  yet,  where  the  intention  is 
clearly  expressed  that  land  should  pass  under  that  name,  the 
law  will  give  effect  to  the  grant.^  But  the  grant  of  a  certsun 
parcel  of  land,  with  a  description  of  the  same,  together  with  a 
mill-house,  mill-dam,  races,  watercourses  and  other  appurte- 
nances, did  not  pass  the  soil  and  fret  hold  of  the  land  flowed  by 
the  mill-pond.^  The  same  principle  was  applied  in  regard  to 
land  under  a  house  and  around  it,uu'ler  a  devise  of  the  house, 
the  same  having  been  used  with  it,  and  being  convenient  for 
its  enjoyment.^  So  with  land  to  the  centre  of  a  highway, 
where  the  parcel  adjoining  the  highway  is  conveyed,  it  passes 
9&  parcel,  and  not  as  appurtenant.^ 

34.  The  term  ^^  messuage,"  is  often  used  in  describing  what 
is  intended  to  be  conveyed,  but  seems  to  be  very  indefinite  in 
its  extent,  in  some  cases  including  not  only  the  dwelling-house, 
which  always  seems  to  be  implied  in  the  term,  but  whatever 
buildings  are  included  within  the  curtilage  around  the  bouse, 
and  the  curtilage  itself,  orchard,  garden,  &c.,  and  even,  in  some 
cases,  a  farm,  or  a  manor,  when  clearly  intended  to  be  de- 
scribed in  that  way.    And  the  grant  of  a  messuage  or  a  house, 

1  Whitney  v.  Olney,  3  Mason,  280 ;  Swarti  v,  Swartz,  4  PeoiL  St.  353 ;  Arcfcer 
V.  Bennett,  1  Lev.  131 ;  Bacon  t;.  Bowdoin,  22  Pick.  401  ;  Doane  o.  Broad  Stieet 
Asso.  6  Mass.  334;  Case  of  a  Private  Road,  1  Ashm.  417 ;  Greenwood  v.  Mnr- 
dock,  9  Gray,  20 ;  Johnson  v.  Rayner,  6  Gray,  110 ;  Esty  v.  Baker,  48  Me.  495; 
Ammidown  v.  Granite  Bank,  8  Allen,  292 ;  Avon  Co.  v.  Andrews,  SO  Coaa 
476. 

^  Bartliolomew  v,  Edwards,  1  Honst.  25. 

*  Eliot  V.  Carter,  12  Pick.  436 ;  Mnrphy  f^  Campbell,  4  Penn.  St.  4S0,  case  of  s 
privy  passing  with  a  house.  Amraidown  v.  Ball,  8  Allen,  293 ;  Wilson  p.  Hnnter, 
14  Wis.  687 ;  Gibson  v.  Brockway,  8  N.  H.  465 ;  Maddox  v,  Goddard,  15  Me. 
218 ;  Moore  v.  Fletcher,  16  Me.  66  ;  Polden  y.  Bastard,  4  B.  &  Smith,  257. 

«  Webber  v.  Eastern  R.  R.  2  Met  147,  151.  See  also  Doe  9.  GolUna.  2  T.  B. 
498 ;  Allen  v.  Scott,  21  Pick.  25  ;  Blake  v.  Clark,  6  Me.  436  ;  Smith  v.  Uarttoi,i 
Wms.  Saund.  400,  401,  n. ;  Co.  Litt.  121, 122 ;  Codman  v.  Evans,  1  Allea«  44S. 
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and  all  lands  thereuiAo  appertaining,  will  pass  all  lands  usu* 
ally  occupied  therewith.^ 

35.  It  should  be  borne  in  mind,  as  a  rule  in  reading 

and  construing  *deeds,  that  no  regard  is  had  to  punc-  [*628] 
tuation,  since  no  estate  ought  to  depend  upon  the  in- 
sertion or  omission  of  a  comma  or  semicolon.    And  although 
stops  are  sometimes  used,  they  are  not  regarded  in  the  con- 
structiou  or  meaning  of  the  instrument.^ 

36.  In  a  large  proportion  of  conveyances,  the  difficulties  above 
considered  are  obviated  by  a  minute  and  particular  description 
of  the  thing  intended  to  be  granted.  But  in  attempting  to  give 
such  description,  it  is  often  found  that  its  parts  are  so  inconsist- 
ent, and  its  terms  so  vague,  that  rules  of  construction  have  to 
be  resorted  to  in  order  to  give  a  determinate  form  to  what  the 
parties  have  themselves  failed  to  make  clear  and  intelligible. 
In  applying  the  principles  of  construction  where  the  terms  of 
the  description  are  uncertain,  it  is  a  familiar  rule,  that  inas- 
much as  the  fault  is  assumed  to  be  in  the  grantor,  if  he  has  left 
the  point  doubtful,  it  shall  be  construed  most  favorably  for  the 
grantee.  The  grantor  shall  not  take  advantage  of  a  difficulty 
which  he  has  himself  created.  But  this  rule,  however,  is  the 
last  which  courts  apply,  and  is  never  resorted  to,  so  long  as  a 
satisfactory  result  c^n  be  reached  by  other  rules  of  analysis  and 
GOiistruction.^ 

37.  Wlien,  as  above  suggested,  the  parts  of  a  description  in  a 
deed  are  found  inconsistent  with  each  other,  the  courts  always 
give  effect  to  every  part  of  the  deed,  if  it  is  possible,  consist- 
eontly  with  the  rules  of  law.  And  if  this  cannot  be  done,  they 
then  examine  and  see  if  there  is  enough  of  the  consistent  and 
intelligible  portions  of  the  same  to  give  effect  to  the  intention 
of  the  parties,  and  if  so,  they  reject  what  is  repugnant  to  the 
gpeneral  intention  of  the  deed,  or  to  any  obvious  particular  in- 
tention of  the  party.    Upon  the  principle  above  stated,  if  there 

1  Termes  de  la  Lejr,  "Meaae";  Shep.  Touch.  94;  Smith  v.  Martin,  2  Wms. 
Sttond.  401  and  note ;  Woodman  v.  Smith,  53  Meu  81. 

<  Wmf .  Keal  Prop.  161 ;  Ewing  v.  Burnett,  II  Pet.  54 ;  Doe  v.  Martin,  4  T.  R. 
6ft  ;  8  Dane,  Abr.  558. 

*  Worthington  v,  Hylyer,  4  Mtm»  205;  Marshall  v.  Niles,  8  Conn.  469 ;  Carroll 
V.  li^orwood,  5  Harr.  &  J.  155,  163;  Clough  v.  Bowman,  15  N.  H.  504;  Sanborn 
m»  CloDgh,40  N.H.S30;  Vance  v.  Fore,  24  CaL  446;  Dodge  v.  Wallej,  22  CaL228. 
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are  two  descriptions  in  a  deed  of  the  lasfSi  conyeyed,  and  they 
do  not  coincide,  the  grantee  is  at  liberty  to  elect  that  which  is 
most  favorable  to  him.^  But  if  there  are  two  clauses  in  a  deed, 
which  are  so  repugnant  as  not  to  stand  together,  the  first  is  held 
to  prevail  over  the  last.    But  between  an  introductory  clause 
and  the  granting  clause,  the  latter  determines  what  interest  is 
intended  to  be  granted.^    And  where  an  instrument  is  partly 
written  and  partly  printed,  and  the  written  clause  is  repugnant 
to  the  printed  one,  the  former  governs.^    But,  if  the  repug- 
nancy of  the  parts  be  such  as  to  render  the  intention  of  the 
parties  unintelligible,  it  defeats  the,  grant  itself.    It  has  accord- 
ingly been  held,  that  when  the  description  of  the  es- 
[*629]  tate  intended  to  be  conveyed,  *include8  several  particu- 
lars, cUl  of  which  are  necessary  to  ascertain  it,  no  estate 
will  pass  except  such  as  agrees  with  every  particular  of  the  de- 
scription.    But  if  the  description  is  sufficient  to  ascertain  the 
estate,  although  the  estate  cannot  agree  with  all  the  particulars 
of  the  description,  yet  it  will  pass.^    If  the  estate  cannot  be 
ascertained  by  the  description  in  the  grant,  the  deed  foils 
altogether.    Thus,  where  the  terms  of  the  grant  recited  that 
it  was  part  of  a  certain  patent  bounded  by  other  lands  named, 
'^  and  supposed  to  contain  four  hundred  acres,  whereof  about 
one  hundred  acres  were  struck  oflF  to  J.  W."  —  Now  know  ye, 
&c.,  ^^  do  grant,  bargain,  and  sell  the  before-mentioned  prem- 
ises to  the  said  J.  W."  it  was  held,  to  be  void  for  want  of  a 
sufficient  description  to  show  what  premises  were  granted.^ 

38.  Numerous  illustrations  might  be  given  of  the  application 
of  the  foregoing  rule,  to  some  of  which  reference  will  be  made, 
though,  before  this  is  done,  the  reader  should  be  apprised  of  a 
maxim  of  pretty  general  application,  falsa  demonstratio  wm 
nocet^  under  which,  if  the  instrument  defines,  with  convenient 
certainty,  what  is  intended  to  pass  by  it,  a  subsequent  erroneous 

1  Esty  t;.  Baker,  50  Me.  331 ;  MelTin  v.  Propn.  Locks,  &c.  8  Met.  27. 
s  Webb  t^.  Webb,  29  Ala.  606. 

*  McNear  v,  McComber,  IS  Iowa,  17. 

*  23  Am.  Jnr.  279-281,  by  Jadge  Metoalf;  Broom,  Max.  497,  498;  Law  v. 
Hempstead,  10  Conn.  23 ;  Corbin  v.  Healj,  20  Pick.  514 ;  Bass  v.  MltcheU,  82  Tfex. 
285,  294;  Peck  v.  Mallams,  10  N.  Y.  538;  B«Dd  v.  Faj,  8  AUen,  212;  Abbott  v. 
Abbott,  53  Me.  360,  361. 

*  Peck  V,  Mallams,  10  N.  Y.  630.    See  Hill  v.  Mowiy,  6  Gray,  551. 
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addition  will  not  vitiate  it.^  Thus  an  officer's  deed  was  of  ^'  all 
the  right  and  title  "  of  A  to  certain  lands,  ^'  being  a  leasehold 
unexpired,"  when  in  fact  he  owned  a  fee,  it  was  held  to  pass  the 
fee.*    And  a  deed  of  all  the  interest  of  A  in  lot  No.  7,  which 
came  to  him  from  S.  J.,  when,  in  fact,  his  title  was  from  J.  J., 
and  not  from  S.  J.,  it  was  held  to  pass  all  his  interest  in  that 
lot.'    Thus,  if  one  grant  all  his  lands  in  D.,  which  he  had  of  J. 
S.,  none  other  will  pass,  though  he  has  other  lands  in  D.     So 
"  my  house  and  land  in  S.,  occupied  by  me,"  will  not  contain 
an  adjoining  one  there  in  the  occupancy  of  a  tenant.^    Nor 
would  a  grant  of  ^^  my  homest^d,  containing  200  acres  of  land, 
being  the  same  now  occupied  by  me  " ;  pass  lots  then  in  the  oc- 
cupation of  tenants  at  will,  though  included  in  the  two  hundred 
acres.    Nor  will  parol  evidence  be  admitted  in  these  cases,  to 
show  that  the  grantor  intended  to  conyey  these  lots.'^    But  if 
he  describes  the  estate  which  he  intends  to  convey  as  all  his 
lands  in  D.  called  ^^  the  Grange,"  which  he  had  of  J.  S.,  and  he 
has  an  estate  of  that  name  in  D.,  but  did  not  have  it  of  J.  S., 
the  estate  will,  nevertheless,  pass,  and  the  false  part  of  the  de- 
scription will  be  rejected.®  A  case  requiring  a  compliance  with 
all  the  particulars  in  a  description  is,  that  where  a  grant  was 
made  of  all  the  lands  of  the  grantor  in  B.  and  elsewhere  in  the 
county  of  S.,  in  the  tenure  of  J.  D.    Nothing  would  pass  except 
lands  in  the  county  of  S.  and  in  the  tenure  of  J.  D.*^    Where- 
as, by  a  grant  of  all  the  grantor's  lands  in  D.  containing  ten 
acres,  when,  in  fact,  the  parcel  that  he  owns  there  contains 
twenty,  the  whole  parcel  passes.^    One  other  rule  may  be  stated 
in  this  connection,  which  is,  that  where  the  premises  of  a  grant 
are  special  and  express,  they  cannot  be  restrained  or  frustrated 
by  a  distinct  clause  in  the  deed,  though  it  is  otherwise  where 
the  premises  are  general  and  implied.    Thus,  if  the  description 

1  Broom,  Max.  490;  Crosby  v,  Bradbary,  20  Me.  61,  67;  Jackson  v.  Clark,  7 
Jbbn«.  223 ;  Parker  v.  Kane,  22  How.  1 ;  Parks  v.  Loomis,  6  Gray,  467 ;  Morrow 
P.  Willard,  30  Verm.  118 ;  Sptller  v,  Scribner,  36  Verm.  246 ;  Hibbard  v.  Hnrlbort, 
lO  Venn.  173. 

a  £>odge  v.  Walley,  22  Cal.  224. 

s  fiathaway  v,  Jnnean,  15  Wis.  264. 

4  Brerwn  v.  Saltonstall,  8  Me.  423 ;  Warren  v,  Coggswell,  10  Gray,  76. 

•  Sbep.  Tonch.  90.  «  Shep.  Toach.  99. 

T  Sbep.  Tonch.  99.  >  Shep.  Touch.  100. 
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in  the  deed  be  general,  and  is  followed  bj  a  reference  to  one 
that  is  particular,  the  latter  limits  and  defines  the  terms  of  the 
grant.^  This  may  be  illustrated  hj  the  case  of  Smith  «.  Strong, 

where  the  deed  professed  to  grant  several  tracts  of  land 
[♦6S0]  described  by  numbers  *"in  the  Boston  Purchase," 

among  which  were  mentioned  lots  15  and  43,  and  to 
this  description  was  added,  ^^  the  foregoing  being  theisame  and 
all  the  lands  lying  in  the  county  of  B,  which  were  devised  to 
me  by  the  will  of  A."    The  lots  named  as  above,  in  fact,  were 
situated  north  of  the  ^^  Boston  Purchase,"  but  adjoining  it   It 
was  held,  that  they  passed  by  the  deed,  for  the  words  of  general 
description  of  the  granted  premises  are  controlled  and  rendered 
certain  by  the  particular  description  of  the  two  lots.^    As  the 
principle  intended  to  be  illustrated,  can  be  explained  better  bj 
example  than  in  any  other  form,  the  following  cases  have  bo^ 
selected  from  numerous  others.    In  one  or  two  this  rule  is 
stated.^    If  there  is  some  land  wherein  all  the  demonstratioDS 
are  true,  and  wherein  part  are  false,  they  shall  be  ^'  intended  to 
pass  only  those  lands  wherein  the  circumstances  are  true.^^  In 
this  case, ''  all  my  leasehold,  homestead,  lands,  and  tenements 
at  H.,  containing  about  170  acres,  held  under  M.,  and  now  in 
the  occupation  of  F.  B.,  as  tenant  to  me  "  ;  were  devised,  and 
the  question  was,  if  it  carried  a  certain  piece  of  six  acres,  which 
answered  the  foregoing  description,  except  in  not  being  in  the 
occupation  of  F.  B.    It  was  held,  that  the  last-mentioned  pieoe 
did  not  pass.    But  if  the  devise  had  been  in  express  terms,  of 
the  six-acre  parcel,  though  it  stated  it  to  be  in  the  occupation 
of  F.  B.,  it  would  have  carried  the  parcel,  and  the  descriptin 
clause  would  have  been  rejected  as/o&a  demanstraUo.  So  where 
the  deed  conveyed  all  that  messuage  with  the  lands,  kc.  nov 
or  late  in  the  occupation  of  B.,  which  messuage,  lands,  &c.  are 
called,  and  known,  and  described  by  the  several  names,  and 
contain  the  several  quantities  by  admeasurement  following. 
Then  followed  a  particular  description  of  sundry  parcels,  bat  it 

^  Barney  v.  MtHer,  18  Iowa,  466. 

•  Smith  V.  Strong,  U  Pick.  128.  See  Whiting  v.  Dewey,  15  Hck.  428;  Won  r. 
Cabot,  18  Pick.  553 ;  Cntler  v.  Tofta,  3  Pick.  S72.  See  Dana  v.  Mlddkaez  Bank, 
10  Met.  250 ;  HoweU  v,  Saale,  5  Mason,  410. 

*  Morrell  v.  Fisher,  4  Kxch.  591 ;  where  numerous  cases  ara  died  and  vumagA. 
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omitted  three  parcels  which  had  always  formed  a  part  of  the' 
farm,  and  had  been  occupied  by  B. ;  and  it  was  held,  that  these  . 
did  not  pass,  not  coming  within  the  parcels  particularly  de- 
scribed.^   A  deed  is  not  to  be  held  void  for  uncertainty  if,  by 
any  reasonable  construction,  it  can  be  made  available.  Parol  evi- 
dence cannot  be  admitted  to  contradict  or  control  the  language 
of  a  deedt    But  latent  ambiguities  may  be  explained  by  such 
e?idence.  Facts  existing  at  the  time  of  the  conveyance  and  prior 
thereto,  may  be  proved  by  parol  evidence  with  a  view  of  estab- 
lishing a  particular  line  as  being  the  one  contemplated  by  the 
parties  when,  by  the  terms  of  the  deed,  such  line  is  left  uncer- 
tain.^   Few  cases,  however,  more  fully  illustrate  these  princi- 
ples of  construction  than  that  of  Worthington  v,  Hylyer,  where 
the  grant  was  of  the  "  farm"  in  W.,  on  which  the  grantor  lived, 
"  being  lot  No.  17,  in  the  first  division  of  lands,  containing  one 
hundred  acres,  with  my  dwelling-house  standing  thereon,  bound- 
ing west  on  land  of  J.  C,  northerly  by  a  pond,  east  of  lot  No. 
18,  south  of  lot  No.  19,  having  a  highway  through  it."    Now, 
in  fact,  No.  17  had  no  house  upon  it,  nor  any  road  through  it, 
and  only  a  little  part  of  it  was  clear  or  susceptible  of  cultiva- 
tion, and  was  nearly  worthless,  and  only  answered  to  the  d^ 
scription  in  that  it  was  bounded  by  a  pond.    In  fact,  the  gran- 
tor's house  stood  upon  another  lot,  separated  from  No.  17,  by 
No.  18  and  a  highway,  and  occupied  by  him  as  a  farm.    And 
the  court  held,  that  as  it  was,  obviously,  the  intent  of  the  par- 
ties to  convey  the  farm  and  dwelling-house,  this  specific  refer- 
ence to  No.  17  as  a  description  of  it,  was  false,  and  must  be  re- 
jected, and  that  the  farm  did  pass.^ 

39.  Sometimes  the  quantity  of  land  conveyed  is  mentioned 
in  the  deed.  But,  independently  of  an  express  averment  or 
covenant  as  to  quantity,  this  is  always  regarded  as  a  part  of 

^  GriflSthes  v.  Fenson,  Ezch.  1863,  25  Law  Rep.  552.  See  also  Barton  v,  DawM, 
10  C.  B.  261 ;  LlewellTii  v.  Jersey,  11  M.  &  W.  183. 

>  Crafts  9.  Hibbard,  4  Met  452 ;  Abbott  v,  Abbott,  51  Me.  582;  Bond  v.  Taj, 
12  Allen,  88. 

*  Worthington  o.  Hylyer,  4  Mass.  196.  See  Bosworth  v.  Starterant,  2  Cash. 
992,  39^;  Fancher  v,  DeMontegre,  1  Head,  40;  Lash  o.  Drnse,  4  Wend.  313; 
Johnson  V.  Simpson,  36  N.  H.  91 ;  Parks  v.  Loomis,  6  Gray,  467,  where  a  speeiflc 
awnnment  was  excluded  as  being  a  /alta  demonttratio,  Melvin  v.  Proprs.  Locks, 
&c  5  Met.  28. 
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the  description  merely,  and  will  be  rejected  if  it  be  inconsistent 
with  the  actual  area  of  the  premises,  if  the  same  is  indicated 
and  ascertained  by  known  monuments  and  boundaries.  It 
aids,  but  ordinarily  does  not  control,  the  description  of  the 
granted  premises.^  And  this  was  applied  in  the  sale  of  lands 
by  public  commissioners,  as,  where  the  parcel  sold  was  de- 
scribed by  bounds  as  containing  174  acres,  the  whole  passed 

although  ascertained  to  contain  214  acres.^ 
[*631]       *40.  So  the  admeasurement  of  distances,  and  the 

direction  of  lines  in  reference  to  the  points  of  compass 
mentioned  in  the  deed,  are  often  made  a  part  of  the  description 
of  the  premises  intended  to  be  granted,  and,  in  some  cases, 
where  the  lines  are  so  short  as  to  be  evidently  susceptible  of  en- 
tire accuracy  in  their  admeasurement,  and  are  defined  in  such 
a  manner  as  to  indicate  an  exercise  of  this  accuracy  in  describ- 
ing the  premises,  such  description  is  regarded  with  great  confi- 
dence as  a  means  of  ascertaining  what  is  intended  to  be  con- 
veyed.    But,  ordinarily,  surveys  are  so  loosely  made,  instru- 
ments so  liable  to  be  out  of  order,  and   admeasurements, 
especially  in  rough  or  uneven  land  or  forests,  so  liable  to  be 
inaccurate,  that  the  courses  and  distances  given  in  a  deed,  are 
regarded  as  more  or  less  uncertain,  and  always  give  place,  in 
questions  of  doubt  or  discrepancy,  to  known  monuments  and 
boundaries  that  are  referred  to  in  the  deed  as  indicating  and 
identifying  the  land.^    But  if  courses  and  distances  are  given 
but  no  monuments  are  given  or  called  for  in  the  deed,  parol 
evidence  is  not  competent  to  control  these.     What  constitutes 
a  boundary  in  a  deed,  is  a  fact  for  the  jury,  and  may  be 
proved  by  any  kind  of  evidence  which  is  competent  to  prove 

^  Mano  t7.  Pearson,  2  Johns.  37,  41 ;  Snow  v.  Chapman,  1  Root,  52S ;  Powell  v. 
Clark,  5  Mass.  355,  357 ;  I  United  States  Dig.  "  Bonndaries,"  ^  41 ;  Commissoner 
V.  Thompson,  4  M'Cord,  434;  Jackson  v.  Defendorf,  1  Caines'  Rep.  493;  BTiIlerv. 
Bentley,  5  Sneed,  671 ;  HaU  v,  Mayhew,  15  Md.  551 ;  Wright  o.  Wright,  34  AIs. 
194;  Riddell  v,  Jackson,  14  La.  An.  135;  Stanley  v.  Green,  12  Cal.  148;  PattoB 
u.  Rust,  22  Texas,  133 ;  Llewellyn  v.  Jersey,  11  M.  &  W.  183. 

■  Ward  V,  Crotty,  4  Met.  (Ky.)  103. 

*  Davis  i;.  Rainsford,  17  Mass.  207,  210,  where  the  distance  giTen  was  bntafe* 
feet,  and  was  given  in  feet  and  inches.  Howe  v.  Bass,  2  Maaa.  380  ;ijProst  v. 
Spanlding,  19  Pick.  445;  MTherson  v.  Foster,  4  Wash.  C.  C.  45 ;  I  Unitid 
States  Dig.  "Boundaries,"  ^  15,  where  cases  are  collected.  Lodge  v.  Baraett,4fi 
Penn.  St  484  ;  Evansville  v.  Page,  23  Ind.  527. 
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any  fact.^    The  course  called  for  in  the  deed  was  "  westerly," 
but  the  monuments  referred  to  carried  it  in  a  northwesterly 
course,  and  the  latter  was  held  to  be  the  true  line.^    And  this 
doctrine  was  applied  where  the  monument  was  the  line  of  a 
third  person's  land,  —  the  true  line  of  his  land  will  control  the 
courses  named  in  the  deed.^    And  bounding  by  another's  land 
means  along  the  line  of  such  land>     There  are,  moreover, 
certain  general  rules,  which  courts  apply  in  construing  the  de- 
scriptions given  in  deeds,  a  few  of  which  may  be  noticed  here. 
But  tlie  purpose  of  these  rules,  after  all,  is  to  ascertain  the  in- 
tention  of  the  parties  by  the  law  terms  made  use  of  in  their 
deeds.    To  do  this,  it  is  often  necessary  to  resort  to  parol  evi- 
dence, but  this  is  allowed  to  a  very  limited  extent  only,  and 
rarely,  if  ever,  beyond  showing  the  circumstances  under  which 
the  deed  was  made,^  to  show  the  meaning  of -technical  terms  of 
art,^  or  to  show  and  explain  what  are  called  latent  ambigui- 
ties.^   It  is  competent  to  refer  to  parol  evidence  to  show  the 
definition. of  descriptive  terms  used  in  a  deed,  if  in  their  na- 
ture ambiguous.    This  principle  was  applied  to  determine  what 
the  parties  meant  by  the  word  "  zinc  "  in  their  deed.®     But 
where  the  parties  define  in  their  deed  what  they  mean  by  the 
terms  they  make  use  of,  such  definition  will  control  the  con- 
struction of  the  deed,  though  varying  from  that  in  common 
use.*    Thus,  in  Stanley  v.  Green,  the  court  say:  "That  the 
evidence  of  the  circumstances  under  which  the  deed  was  exe- 
cuted, is  admissible,  does  not  admit  of  a  question.    These  cir- 
cumstances place  the  court  in  the  position  of  the  parties,  and 
enable  it  to  interpret  intelligently  the  language  used  by  them. 
For  this  purpose  extrinsic  evidence  must  be  admissible  in  the 
interpretation  of  every  instrument,  and  the  law  will  not  declare 
the  instrument  void  for  uncertainty,  until  it  has  been  examined 

Opdyke  v.  Stephens,  4  Dutch.  89  ;  Brown  v.  WUlej,  42  Penn.  St  309. 
Colton  u.  Seavej,  22  CaL  496. 
Park  V.  Pratt,  38  Verm.  552. 

BaOey  r.  White,  41  N.  H.  343 ;  Peaslee  v.  Gee,  ift  N.  H.  273. 
Stanley  v.  Green,  12  Cal.  162 ;  Shore  v.  Wilson,  9  CI.  &  Fin.  556  ;  Hildebran: 
Fogle,  20  Ohio,  147,  157 ;  1  Greenl.  £▼.  §  295,  298. 
Eaton  V.  Smith,  20  Pick.  150. 
1  Greenl.  Ev.  S  297 ;  Hall  v,  Daris,  36  N.  H.  569. 
N.  J.  Zinc  Co.  V.  Boston  Franklinite  Co.  15  N.  J.  Ch.  418,  448. 
MonriKm  v.  Wilson,  SO  Cal.  347. 
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with  all  the  light  which  contemporaneous  facts  may  farnish." 
^*  It  is,  however,  a  settled  rule  that  a  deed  must  be  construed 
ex  visceribuB  tuis.     When  the  intent  is  clearly  expressed,  do 
eTidence  of  extraneous  facts  or  circumstances  can  be  received 
to  alter  it."    ^  The  nature  and  quantity  of  the  ivterut  granted 
are  always  to  be  ascertained  from  the  instrument  itself."  ^   An- 
other rule  is,  that  ^^  where  more  than  one  description  is  given, 
and  there  is  a  discrepancy,  that  description  will  be  adhered  to 
as  to  which  there  is  the  least  likelihood  that  a  mistake  could  be 
committed,  and  that  be  rejected  in  regard  to  which  mistakes 
are  more  apt  to  be  made."  ^    It  is,  accordingly,  a  rule  of  tmi- 
versal  application,  that  natural,  permanent  objects  called  for  in 
a  deed,  control  courses  and  distances  given  .^     Among  the 
things  mentioned  by  the  court  in  Opdyke  v,  Stephens,  (n^O 
which  may  be  referred  to  in  determining  questions  of  boondt- 
ries,  are  '^  actual  occupation,  ancient  reputation,  the  admissions 
of  the  party  in  possession  against  his  interest,  ancient  maps 
and  drafts,  marked  trees,  the  lines  of  adjoining  surveys,  and 
monuments  erected  at  or  soon  after  the  date  of  the  grant  of 
adjoining  surveys."    These  are  all  admissible  for  this  purpose, 
though  it  conflicts  with  the  courses  and  distances  called  for  in 
the  deed.    The  order  of  applying  descriptions  of  boundaries, 
is,  fint^  to  natural  objects ;    %econdy  to  artificial  marks ;  and 
thirds  to  courses  and  distances  given  in  the  deed.^  And  courses 
and  distances,  given  in  a  deed,  can  be  controlled  only  by  mon- 
uments.^   The  court  had  occasion  to  lay  down  a  rule  in  Com- 
monwealth V.  Roxbury,  to  meet  the  case  of  a  public  grant, 
where  three  sides  only  of  the  grant  could  be  ascertained,  and 
the  question  was,  if  the  remaining  side  could  be  ascertained  ? 
Shaw,  C.  J.,  said  :  "  A  deed  is  not  to  be  held  void  for  unce^ 

1  Caldwell  v.  Fulton,  81  Penn.  St.  4S9.     See  Bond  v.  Fay,  IS  Allen,  8S. 

>  Miller  v.  Cherry,  3  Jones,  £q.  29.  See  Ferris  v,  CooTer,  10  Cal.  628  ;  ICelTiB 
V.  Proprs.  Locks,  &c.  5  Met.  28 ;  Estj  v.  Baker,  50  Me.  331. 

>  Brown  v,  Hoger,  il  How.  305  ;  Hall  v.  Daris,  36  N.  H.  569 ;  Murphy  r. 
Campbell,  4  Penn.  St  485;  Mackentile  v.  Savoy,  17  S.  &  R.  104 ;  MiDerv. 
Cherry,  3  Jones,  £q.  29  ;  Colton  v,  Seavey,  22  Cal.  496. 

*  Bolton  V,  Lann,  16  Texas,  96;  Fnlwood  o.  Graham,  I  Rich.  497 ;  Ferris  p. 
Coover,  10  Cal.  629.  See  Ogden  «.  Porterfield,  34  Penn.  St.  196;  Beahanr. 
Stapleton,  13  Gray,  427. 

*  Chadbonme  v.  Mason,  48  Me.  391. 
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taintj  because  the  boundaries  are  not  fully  expressed,  when  by 
reasonable  Intendment  it  can  be  ascertained  what  was  consid- 
ered and  understood  by  both  parties,  to  be  embraced,  and  in- 
tended to  be  embraced,  in  the  description.    The  obvious  and 
legal  course,  we  think,  is  to  lay  down  a  plan  on  the  land  ao- 
cording  to  ascertained  boundaries,  abutments,  and  monuments, 
on  these  three  sides,  and  thus  see  where  the  fourth  would 
come ;  if  it  terminate  on  the  sea  or  salt  water,  on  a  highway  or 
public  common,  or  on  a  well-established  line  of  private  proper- 
ty, such  deficient  line  will  be  supplied  by  necessary  intendment, 
and  the  instrument  be  read  as  if  it  were  so  expressed."  ^    So 
where  a  certain  quantity  of  land  is  mentioned  with  a  given 
side  upon  the  river,  without  the  courses  being  given,  it  was 
held  that  the  tract  should  be  laid  out  as  nearly  as  might  be  in 
a  rectangular  form,  in  the  direction  indicated  from  the  stream, 
the  stream  forming  its  base  line,  the  two  sides  being  parallel 
and  drawn  at  right  angles  with  the  general  course  of  the 
stream  at  that  point,  and  to  extend  back  far  enough  to  include 
the  requisite  quantity.    If  the  description  does  not  require  the 
side  opposite  to  the  stream  to  be  parallel  with  the  stream,  that 
side  is  to  be  drawn  at  right  angles  with  the  sides  and  parallel 
with  the  general  direction  of  the  stream.^ 

41.  If,  however,  the  boundary  line  is  described  by  admeas- 
urement, it  will  govern,  if  there  are  no  known  monuments  by 
which  to  test  its  accuracy,  although  the  distance  be  described 
as  so  many  feet  "  more  or  less."  ^ 

42.  In  respect  to  courses,  if  the  deed  calls,  for  a  line  running 
*'  northerly,"  it  is  said  that  it  is  to  be  taken  as  meaning  a  line 
due  north.*  But  where  the  grant  was  of  the  "  west  half"  of  a 
lot,  it  was  held  to  be  open  to  explanation  by  the  situation  of 
the  lot  when  conveyed,  and  the  manner  in  which  the  parties 
then  occupied  it,  although  a  north  and  south  line  would  mate- 

^  Common'wealtli  v.  Rozbury,  9  Qnj,  490. 

*  Hicks  r.  Coleman,  25  Cal.  US,  143 ;  Craig  v.  Hawkins,  1  Bibb.  54 ;  Calk  n. 
Strihling,  I  Bibb.  122 ;  Vangorden  v.  Jackson,  5  Jobns.  474. 

*  Blaney  v.  Rice,  20  Pick.  62 ;  Cherry  v.  Slade,  3  Marph.  62 ;  1  United  States 
Dig.  "Boundaries,"  S  47 ;  Welch  o.  Phillips,  1  McCord,  215 ;  4  Oreenl.  Cmise, 
Dig.  265,  note. 

*  Brandt  v,  Ogden,  1  Johns.  158.  See  Jackson  v.  Reeves,  8  Caines,  293 ;  Van 
Qoiden  e.  Jackson,  5  Johns.  473 ;  Bosworth  v.  Danzien,  25  Cal.  296. 
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rially  yarj  from  the  line  as  thus  established.^  So  granting 
land  reserving  all  the  wood  on  the  premises  '^  south  of  the 
meadow,"  includes  aU  that  lies  to  the  south  of  a  line  extending 
along  the  meadow  through  the  premises,  and  is  not  limited  to 
the  wood  lying  directly  south  of  the  meadow  itself.* 

43.  But  the  most  reliable  means  of  establishing  what  is  in- 
tended to  be  conveyed  in  a  deed,  are  the  monuments  therein 
described  and  referred  to,  as  forming  the  boundaries  of  the  es- 
tate.   It  is  a  universal  rule  that  where  a  line  is  given  in  a 

deed  as  running  from  one  monument  to  another,  it  is 
[*632]  always  *to  be  taken  as  straight,  if  not  otherwise  de- 
scribed.' If  the  line  run  from  one  point  to  another 
over  another  point,  the  same  is  to  be  run  straight  from  the  first 
to  the  intermediate  point,  and  straight  from  that  to  the  other 
point.^  So  that  by  ascertaining  the  monuments  at  the  angles 
of  a  parcel  of  land,  the  boundary  lines  can  at  once  be  deter- 
mined. So,  if  in  the  description  of  land  a  line  is  called  for, 
running  from  an  ascertained  point  to  some  natural  boundary, 
like  a  stream  of  water,  without  giving  the  point  of  compass,  or 
some  known  object  by  the  stream,  it  is  held  to  be  a  line  run- 
ing  in  the  most  direct  and  shortest  course  between  the  given 
point  and  the  stream.^ 

44.  Some  of  these  monuments  are  natural  objects,  others 
are  artificial,  and  one  parcel  of  land  itself  may  be  a  monument 
to  determine  the  boundary  and  limit  of  another.®  But  in  such 
case,  the  boundary  is  to  be  construed  to  be  the  true  lioe  of  own- 
ership, and  not  that  of  occupancy  or  inclosure,  if  the  latter  be 
other  than  by  the  true  dividing  line.^  And  such  description 
excludes  whatever  has  been  already  granted  away,  although 

I  Schmitz  V.  Schmitz,  19  Wis.  210. 

*  Cronin  v.  Richardson,  8  Allen,  423. 

*  Allen  V.  Kingsbury,  16  Pick.  235,  23S ;  Baker  v.  Talbott,  6  Mon.  179  ;  McOoy 
V.  Galloway,  3  Ohio,  382;  Nelson  v.  Hall,  1  McLean,  519,  in  which  blocks  from 
trees  marked  as  comers,  and  others  marked  as  line  trees  were  produced  to  the 
jury,  showing  the  annular  growth  of  the  trees.  Burnett  v.  Thompson,  6  Jooes 
(Law),  210 ;  Caraway  v.  Chancy,  6  Jones  (Law),  364 ;  Jenks  v.  Morgan.  6  Gray,  44S. 

*  Hovey  v.  Saw7er,  5  Allen,  585.    ^  Caraway  v.  Chancy,  6  Jones  (Law),  364. 

*  Flagg  V.  Thurston,  13  Pick.  150 ;  Carroll  v.  Norwood,  5  Harr.  &  J.  163 ;  SmiA 
V.  Murphy,  1  Tayl.  303  ;  Bates  v.  Tymanson,  13  Wend.  300. 

f  Northrop  v.  Sumney,  27  Barb.  196;  Cornell  v.  Jackson,  9  Met.  154;  iBle, 
pL40. 
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the  deed  may  not  have  been  recorded.^    If  a  parcel  is  bounded 
"by  a  house,"  the  line  is  at  the  eaves  of  the  house.^ 

45.  Among  the  natural  objects  which  are  often  referred  to 
as  monuments  in  deeds,  and  which  have  been  the  subject  of 
somewhat   arbitrary  rules,  are    streams    and   rivers,   ponds, 
shores,  beaches,  highways,  streets,  and  the  like.    These,  of 
course,  must  exist  in  the  nature  of  things,  at  the  time  of  mak- 
ing the  deed,  in  order  to  serve  as  monuments.     But  artificial 
monuments  may  be  referred  to  in  a  deed,  which  do  not  then 
exist,  but  which,  if  afterwards  fixed  and  established  by  the  par- 
ties to  correspond  with  and  answer  to  those  described,  become 
as  effectual  and  conclusive  upon  the  parties  as  if  they  had 
been  in  existence  when  the  deed  was  executed.*    The  same 
principle  has  been  applied  where  the  line  has  been  described  as 
running  a  particular  course  from  an  established  point,  and  if 
the  parties  have  then  run  it  out,  located  and  marked  it,  and 
occupied  to  the  line  so  marked,  it  is  taken  to  be  the  true  line, 
though  varying  from  the  course  given  in  the  deed,  or  other 
less  certain  boundaries,  than  the  line  so  marked.^ 

46.  In  respect  to  streams  and  rivers  which  are  not  navig- 
able, that  is,  in  which  the  tide  does  not  ebb  and  flow,  the  rule 
seems  to  be  universal,  that  describing  land  as  running  to  the 
stream  or  the  bank,  and  by  it  or  along  the  stream  or  the  bank, 
extends  to  the  middle  or  thread  of  the  stream,  the  JUum  aquoe, 
unless  there  is  something  in  the  description  clearly  excluding 
the  intermediate  space  between  the  edge  or  bank  of  the  stream 
and  its  thread.^    And  this  doctrine  was  applied  to  land  border- 

1  Adams  o.  Caddj,  IS  Pick.  460;  Chaffin  v,  Chaffio,  4  Gray,  280 ;  Jamaica  Pond 
o.  Chandler,  9  Allen,  167. 

<  Carbrej  v.  Willis,  7  Allen,  370;  Millett  v.  Fowle,  8  Cosh.  150. 
'  Waterman  v.  Johnson.  13  Pick.  261,  267;  Makepeace  v,  Bancroft,  12  Mass. 
469,  473  ;  Blaney  v.  Rice,  20  Pick.  62 ;  Lerned  v.  Morrill,  2  N.  H.  197 ;  Kennebec 
Porchaae  v.  Tiffany,  1  Me.  219. 

«  Kellogg  r.  Smith,  7  Cnsh.  382 ;  Frost  v.  Spalding,  19  Pick.  445. 

•  The  State  v,  Gilmanton,  9  N.  H.  461 ;   Hatch  v.  Dwight,  17  Mass.  289,  298, 

299 ;  Comroiflsioners  v.  Kempshall,  26  Wend.  404 ;  The  People  v.  Piatt,  17  Johns. 

I9S,  21 0 ;   Hargr.  Law  Tracts,  5,  6 ;  Morgan  v.  Reading,  3  S.  &  M.  366, 399,  404  ; 

Tlie  People    v.  Canal  Appraisers,  13  Wend.  355,  370 ;  Morrison  v.  Keen.  3  Me. 

474 ;  Harramond  v,  M'Glaoghon,  1  Tajl.  136,  though  the  courses  and  distances 

given  do  not  agree  with  the  actnal  course  of  the  stream.    Browne  v.  Kennedy,  5 

Hair.  &  J.  1 95, 205,  207.    See  Hammond  v.  Ridgelj,  5  Harr.  &  J.  245,  274,  275  ; 
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ing  upon  a  lake  and  its  outlet,  which  lake  was  five  miles  in 
length  but  less  than  a  mile  in  width ;  the  jSbim  aquuB  was  held 
to  be  the  boundary  line.^  When  a  boundary  line  of  land  runs 
up  or  down  a  stream,  it  follows  its  meanderings,  and  wheu 
the  length  of  it  is  given,  it  is  ascertained  by  reducijag  these 
meandering  lines  to  a  straight  one.^*    The  operation  of  the 

*  Note. — The  rulings  of  the  court,  in  applying  the  general  doctrine  of  tiw 
text,  can  best  be  illustrated  by-  referring  to  the  language  in  the  deeds,  which 
were  the  subjects  of  consideration.     These  may  appear  to  be  conflicting,  but 
the  question  seems  to  turn  upon  the  whole  language  as  to  the  stream,  which 
is  the  boundary,  and  not  upon  the  fact  that  an  object,  mentioned. as  a  comet 
bound,  stands  upon  the  bank.    If  the  bank  or  shore  be  the  intended  line,  the 
stream  is  excluded.    If  it  be  the  stream,  the  Jilum  aqua,  that  is  the  line,  ant 
object  mentioned  upon  the  shore  merely  indicates  the  point  at  which  the 
line  strikes  the  bank  in  extending  it  to  the  thread  of  the  stream.     Thus,  in 
one  case,  the  line  ran  ^*  to  a  stake  standing  on  the  east  bank,  &c.,  thence 
down  tbo  river,  &c.,"  and  was  held  to  extend  to  the  thread.    Luce  v.  Cariey, 
24  Wend.  451.    The  case  of  Lunt  v,  Holland  is,  in  most  respects,  like  the 
last-mentioned  case ;  the  comers  given  were  trees  standing  on  the  side  of  the 
river,  the  intermediate  line  ^'bounding  by  said  river."    14  Mass.  150.    In 
Newton  v.  Eddy,  28  Verm.  819,  the  boundary  was  described  as  **  easterly  on 
a  creek,  and  down  said  creek  to  a  small  butternut-tree,  which  is  the  north* 
east  comer  of  said  lot"    It  was  held,  that  the  trae  comer  was  at  the  centre 
of  the  stream,  opposite  this  tree.    The  case  of  Cold  Spring  Iron  Works  «. 
Tolland,  9  Cush.  492,  is  the  same  in  principle  as  the  above,  the  comer  being 
a  tree  on  the  river,  but  the  land  *'  bounding  on  said  "  river.     The  centre  of 
the  river  was  held  to  be  the  boundary  line.    The  following  cases  may  be 
added  upon  the  general  point  stated  in  the  text:  Newhall  v.  Ireson,  IS  Gray, 
262;  Commonwealth  v.  Alger,  7  Cush.  97;  Brown  v.  Chadboarne,  31  Me.  9. 
Among  the  cases  illustrating  the  other  part  of  the  above  proposition,  is  Don- 
lap  V,  Stetson,  4  Mason,  349,  where  one  comer  was  a  stake,  &c.  on  the  west 
bank  of  the  river,  and  then  around  to  another  stake  on  the  same  bank, 
*^  thence  running  on  the  western  bank  of  said  river  to  high-water  to  the  fiiCt 
bound.**    It  excluded  the  river.    So  a  line  running  to  G.  river,  thence  **^  along 
the  shore  x)f  said  river  to,"  &c.,  was  held  to  exclude  the  river.    Child  v.  Starr, 
4  Hill,  369.    Bradford  v.  Cressey,  45  Me.  9,  is  the  same  in  principle  aa  the 
last-mentioned  case ;  the  line  ran  to  strike  the  creek,  then  *'  on  the  west  bank 
of  said  creek."    The  court,  in  the  latter  case,  consider,  at  considerable  length, 
the  conflicting  cases  on  this  point,  many  of  which  are  collected  in  the  opinion 
there  given,  and  sustain  the  distinction  above  stated,  that  where  the  party 


Arnold  V,  Elmore,  16  Wis.  514;  Yates  v.  Jndd,  18  Wis.  128;  Gov««.  White, » 
Wis.  432 ;  Hayes  v.  Bowman  I  Rand.  417. 

1  Ledyard  v.  Ten  Eyck,  36  Barb.  125. 

s  Hicks  i;.  Coleman,  25  Cal.  142 ;  Calk  v.  Sttibling,  1  Bibb,  122 

[676] 


CH.  V.  §  4.]    FORMS  OF  CONVEYANCE  BY  PRIVATE  GRANT.  355 

same  rule  includes  the  parts  of  *islands  divided  by  the  [*633] 
thread  of  the  stream,  extended  as  a  line  across  them.^ 
But  though  it  is  well  settled,  that  if  an  island  forms  in  a  river 
opposite  to  lands  whose  owner's  property  extends  to  the  thread 
of  the  stream,  it  will  belong  to  both,  or  to  the  one  or  the  other, 
as  its  parts  are  divided  by  the  thread  of  the  stream  extended 
across  it,  or  otherwise.    Its  existence  leads,  of  course,  to  two 
separate  and  distinct  threads,  one  to  each  branch  of  the  stream, 
and  these  are,  after  such  change,  to  be  regarded  each  as  a 
jUum  aqwoBy  as  to  that  part  of  the  stream  in  relation  to  any  new 
acquisition  of  titles  bordering  upon  the  same.*    And  the  doc- 
trine that  the  riparian  owner  of  land  is  thereby  the  owner  of 
the  soil  of  the  stream  to  its  centre,  applies  to  the  great  rivers 
in  this  country,  like  the  Mississippi,  subject  to  the  public  ease- 
ment of  passing  over  the  same  in  boats  or  river  craft,  and  do- 
ing whatever  is  necessary  to  use  it  as  a  highway.' 


the  term  "  bank,  side,  margin,  or  sbore,"  they  become  themselves  monu- 
ments, and  are  to  be  so  treated.    The  case  of  Child  v.  Starr,  as  reported  in 
4  Hill,  369,  overruled  the  decision  in  the  same  case,  in  20  Wend.  149.    The 
doctrine  as  to  the  ^  bank,**  when  a  monument,  excluding  the  stream  itself, 
was  fully  held  in  Daniels  p.  Cheshire  R.  R.  Co.  20  N.  H.  S5,  and  in  Halsey  v. 
AfcCormick,  3  Keman,  296,  where  it  was  held,  that  such  a  boundary  carried 
the  line  to  the  low-water  mark  of  the  stream,  if  not  otherwise  limited.     See 
also  Child  v,  Starr,  sup.    For  further  authorities  upon  the  general  subject, 
see  Ang.  Wat.  Cour.  §  24,  29;  Yarick  v.  Smith,  9  Paige,  547;  Hathom  v. 
Stinson,  10  Me.  224.    But  the  case  of  McCulloch  v,  Aten,  2  Ohio,  425,  seems 
to  vary  somewhat  from  either  of  the  general  propositions  above  made.    There 
the  boundary  began  '*at  a  white-oak  on  the  southeast  bank  of  6.  creek, 
thence  down  said  creek  with  the  several  meanderings  thereof,"  and  was  held 
to  be  the  line  of  the  water  in  the  creek,  and  not  the  top  of  the  bank.     See 
Cox.  r.  Freedley,  S3  Penn.  St.  129;  ex  parte  Jennings,  6  Cowen,  536.    But 
in  Tennessee,  where  her  large  rivers  are  deemed  to  be  navigable  streams  by 
her  coortSy  a  line  running  to  a  tree  on  the  bank  of  the  C.  river,  thence  down 
said  river  according  to  its  several  courses,  so  many  rods,  to  '*  a  sweet  gum- 
tree,"  'iras  held  to  run  along  the  line  of  low-water  mark  of  the  river.    Mar- 
tin p.  NaAce,  8  Head,  650. 


1  In^raham  v.  Wilkinson,  4  Pick.  268;  The  People  v.  Canal  Appraisers,  IS 
Wend.  355,  370;  Canal  Commrs.  v.  The  People,  5  Wend.  423,  443;  Ang.  Wat 
Cour.  44  44  —  47 ;  3  Kent,  Com.  428 ;  Schormeicr  v.  St.  P.  &  P.  Railroad,  10  Minn. 

102,  103. 
*  Hopkins  Academy  v.  Dickinson,  9  Cash.  544,  548.     See  also  ante,  p.  *452. 
s  In^rmbam  v,  Wilkinson,  4  Pick.  268,  271 ;  Adams  v.  Pease,  2  Conn.  481 ;  The 
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46  a.  Though  it  would  be  impossible  to  reconcile  the  rulings 
of  the  various  courts  in  this  country  upon  the  question,  what  is 
a  navigable  stream  ?  it  may  be  useful  to  give  the  result  of 
some  of  these,  in  order  to  see  in  what  respect  they  difier.   It 
seems  to  be  conceded  by  all,  that  streams  in  which  the  tide  ebbs 
and  flows  are  what  are  known  to  the  common  law  as  navigahU, 
And  further,  as  will  be  stated  hereafter,  land  bounding  upon 
such  streams  extends  only  to  the  line  of  the  high-water  mark. 
But  some  of  the  courts  regard  the  large  rivers  in  this  country 
above  tide-water  as  navigable,  and  carry  the  line  of  land  bound- 
ing upon  them  to  2ot£^water  mark.    The  subject  is  very  ably 
and  learnedly  discussed  by  the  court  of  Mississippi,  who  make 
what  seems  to  be  the  true  and  proper  distinction  between  pttk- 
lie  streams  and  navigable  streams.     They  show  that  it  does  not 
depend  upon  the  capacity  for  navigation  by  boats  or  other 
craft,  but  is  borrowed  from  the  law  of  nations.     By  this,  tidal 
waters  are  public  highways  for  all  nations,  and,  therefore,  the 
State  only  can  own  or  exercise  control  over  them,  whereas  in- 
tra-territorial  streams  are  subject  to  State  jurisdiction  as  to 
being  navigated,  and  it  is  competent  for  the  State  to  grant  the 
soil  under  these  rivers,  subject  to  a  public  use  of  the  waters 
for  purposes  of  travelling  and  carrying  on  trade.     In  that  way, 
the  ownership  of  the  soil  may  be  in  the  riparian  proprietors, 
subject  to  the  easement  on  the  part  of  the  public  of  passing  in 
boats,  rafts,  &c.  upon  its  waters.     The  court  examine  critical- 
ly the  decisions  of  the  various  courts,  and  come  to  the  conclu- 
sion, that  whoever  owns  lands  bounding  upon  such  streams, 

People  V.  Piatt,  17  Johns.  195,  211 ;  Hooker  v,  Cummings,  20  Johns.  90,  99;  Mid- 
dleton  V.  Pritchard,  3  Scamm.  510,  521 ;  Gavit  v.  Chamben,  3  Ohio,  495 ;  Cod- 
monwealth  v,  Chapio,  5  Pick.  199 ;  Morgan  v.  Reading,  3  S.  &  M.  366,  403;  The 
People  V,  Canal  Appraisers,  13  Wend.  355,  371.  In  Palmer  v.  Mulligan,  3  Cainei, 
315,  Thompson,  J.,  held  the  Hudson  a  public  river,  subject  to  priTate  ownership  of 
its  banks  to  its  thread.  In  Brown  v.  Chadbonme,  31  Me.  9,  the  same  doctrine  is 
applied  to  smaller  boatable  rivers  in  Maine.  See  also  Commissionen,  Ac  r. 
Withers,  29  Miss.  29;  Home  i;.  Richards,  4  Call,  441.  In  Massacbaaetts,  the  do^ 
trine  is  applied  to  the  Connecticut  and  Merrimac  above  tide-water ;  Commonwealth 
V.  Alger,  7  Cush.  53,  97,  101.  Contra,  Carson  v.  Blazer,  2  Binn.  475 ;  Shrank  e- 
Schuylkill  Co.  14  S.  &  R.  71 ;  Bullock  v.  Wilson,  2  Port.  436 ;  Haight  v.  Keokak, 
4  Clarke  (Iowa),  199,  212 ;  McManns  t;.  Carmichael,  3  Iowa,  1.  See  also  O'Falioa 
V.  Daggett,  4  Mo.  343 ;  Canal  Commissioners  v.  The  People,  5  Wend.  423,  443 ; 
Caies  V.  Wadlington,  1  M'Cord,  580 ;  Blanchard  v.  Porter,  11  Ohio,  138.  See  S 
Kent,  Com.  431,  note;  Claremont  v.  Carlton,  8  N.  H.  369. 
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owns  the  soil  to  the  filum  aquuB,  subject  to  the  right  of  navi- 
gating its  waters  by  the  public.^ 

The  court  in  New  Brunswick  recognise  the  above  distinc- 
tion between  navigable  and  public  streams,  and  the  ownership 
of  the  soil  under  them  by  the  riparian  proprietors.*  In  Wis- 
consin, the  court  hold  Rock  River  a  navigable  stream,  and  ex- 
cepted, as  such,  from  the  mill  laws.  But  they  evidently  do  not 
give  it  the  incidents  of  a  navigable  as  distinguished  from  a  pub- 
lic stream,  inasmuch  as  they  hold  that  the  ownership  of  the  soil 
under  one  of  her  rivers  is  not  affected  by  its  being  declared 
navigable.' 

In  this  distinction,  as  to  the  rights  of  riparian  owners, 
between  a  public  and  a  rkavigable  stream,  the  courts  of  Ala- 
bama, Ohio,  and  Maine,  coincide,  while  those  of  Maine  hold 
that  one  is  liable  to  indictment  who  stops  the  navigation 
of  one  of  these  public  streams,*    Whereas,  Davies,  J.,  in  a 
very  elaborate  opinion,  maintained  that  the  Mohawk  is  a  navi- 
ffohle  stream,  like  all  the  large  rivers  in  New  York,  that  the 
State  owns  the  beds  of  these,  and  that  land  bounding  upon 
them  only  extends  to  the  line  of  low  water,  and  that  islands 
formed  in  the  stream  belong  to  the  State.'^    And  the  courts  of 
Pennsylvania  adopt  the  same  rule  in  respect  to  the  Mononga- 
hela  river  and  other  large  rivers  in  the  State,  the  bed  of  the 
river  to  the  low-water  mark  belonging  to  th^  State.     They 
trace  this  doctrine  to  the  Roman  law  which  gives  the  bed  of 
all  perennial  streams  to  the  public,  ignoring  the  English  com- 
mon law  on  the  subject.^    The  law  of  Pennsylvania,  in  mak- 
ing the  low-water  mark  of  such  streams  the  boundary  of  the 

1  Sleamboat  Magnolia  v.  Marshall,  39  Miss.  109- 135.  See  Canal  Appraisers  v. 
The  People,  17  Wend.  595.    See  Rhodes  v.  Otis,  33  Ala.  578,  596,  597. 

'  Eaaon  v.  M'Masters,  1  Kerr,  501. 

«  'Wood  p.  Hustis,  17  Wis.  418 ;  Cohb  v.  Smith,  16  Wis.  664.  See  Wis.  Rev. 
Stst.  Ch.  41,  §  3,  that  boundaries  of  lands  adjoining  rivers  conform  to  the  common 
law. 

«  Walker  v.  Pnblic  Works,  16  Ohio.  540,  544;  Veazie  v.  Dwinel,  50  Me.  479, 
485.     8ee  also  Ellis  t;  Carey,  SO  Ala.  727,  728 ;  Rhodes  v.  Otis,  33  Ala.  593. 

^  People  V.  Canal  Commissioners,  33  N.  T.  461. 

*  MonoDgahela  Bridge  v.  Kirk,  46  Penn.  St  120;  Flanagan  v.  Philadelphia,  42 
Penn.  St.  229,  230 ;  Inst  L.  2,  T.  1,  ^  2.  Bnt  the  chancellor,  in  Canal  Appraisers 
r.  The  People,  1 7  Wend.  595,  reiterates  his  position  that  the  common  and  not  the 
civil  law  goTems  in  snch  cases. 
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riparian  owners,  is  adopted    in  North    Carolina    and  Ten- 
nessee.^ 

47.  Whore  the  boundary  given  is  a  natural  pond  or  lake  of 
fresh  water,  the  boundary  line  will,  it  seems,  run  along  the 
low- water  mark  of  the  pond,*  though  other  cases  speak  only  of 
the  "  water's  edge."  ^  But  if  the  pond  be  an  artificial  one. 
made  by  a  dam  across  a  running  stream,  and  land  is  bounded 

upon  it,  the  line  will  be  the  thread  of  the  stream/ 
[*634]  But,  if  the  *natural  pond  be  raised  above  its  natural 

margin  by  an  artificial  dam,  at  the  time  of  making  tlie 
deed,  or  be  at  that  time  drawn  down  by  an  artificial  trench  or 
channel,  the  line  of  the  water  in  the  then  existing  pond  is  the 
boundary.  And  unless  there  is  something  in  the  deed  to  neg- 
ative the  presumption,  such  boundary  is  the  low-water  mark, 
or  line  of  the  pond  in  its  artificial  extent,  and  is  not  confined 
to  what  happened  to  be  the  line  of  the  water  at  the  precise  time 
when  the  deed  was  made.*  In  Hathorn  v.  Stiuson,  the 
court  held  that  a  grant  exhibited  upon  a  plan  as  being  bounded 
by  a  natural  pond  which  was  then  raised  by  a  dam,  should  be 
construed  to  include  two  acres  subsequently  left  bare  and  sus- 
ceptible of  cultivation,  by  removing  the  obstructions  in  the 
stream,  so  as  still  to  bring  the  boundary  to  the  pond  as  it  was 
after  such  removal.®  In  a  peculiar  case,  however,  in  Massa- 
chusetts, where  a  large  natural  pond  had  been  raised  by  an 
artificial  dam  above  its  natural  height,  a  party  to  a  deed,  refer- 
ring to  it  as  a  boundary,  was  allowed  to  show  by  parol  that 
the  former  bank  was  the  line  intended.^ 

48.  If  the  boundary  be  a  navigable  stream,  that  is,  one  in 
which  the  tide  ebbs  and  flows,  the  land  extends  only  to  the 

1  Wilson  V,  Forbes,  S  Dey.  30,  38 ;  Elder  v.  Buniis,  6  Humph.  367 ;  Bliuliii  r. 
NaDce,  S  Head,  650. 

'  Waterman  v.  Johnson,  IS  Pick.  261,  S65.  See  Nelson  r.  Butterfield,  21  Me. 
229  ;  West  Roxbnry  v.  Stoddard,  7  Allen,  167 ;  Canal  Commn.  r.  The  People,  5 
Wend.  446,  447 ;  Fletcher  r.  Phelps,  28  Verm.  257 ;  Jakeway  v.  Bairett,  38  Verm. 
323,  in  relation  to  Lake  Champlain ;  Primm  t7.  Walker,  38  Mo.  99. 

*  The  State  v,  Gilmanton,  9  N.  H.  461 ;  Hathorn  v.  Stinson,  10  Me.  284,  SS8. 

*  Bradley  v.  Rice,  13  Me.  198,  201 ;  Waterman  r.  Johnson,  13  Pick.  261 ;  Lowell 
r.  Hohinson,  16  Me.  357 ;  Phinncy  v.  Watts,  9  Gray,  269. 

*  Wood  V.  Kelley,  30  Me.  47,  54. 

*  Hathorn  r.  Stinson,  12  Me.  183. 

T  Bradley  v,  Rioe,  13  Me.  200,  201 ;  Waterman  v,  Johnson,  13  FSd:.  S61. 
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water's  edge,  or  to  high-water  mark.^    And  the  owner  of 
land  bounding  on  such  a  stream  would  have  no  cause  of  action 
against  one  who,  in  navigating  it,  should  lay  his  boat,  or  vessel, 
or  raft,  upon  the  shore  fronting  his  land,  if  he  has  not  made  im- 
provements upon  the  same,  since  the  title  to  the  shore  is  in  the 
State.^    So  a  conveyance  bounding  "  westerly  by  the  beach," 
excludes  the  shore*,  or  land  between  high  and  low  water  mark.^ 
49.  The  same  is  the  rule  where  land  is  bounded  by  the  sea, 
or  an  arm  of  the  sea.    The  space  between  high  and  low  water 
mark  of  the  border  of  the  sea  is  called  the  "  shore,"  and  be- 
longs, by  common  law,  to  the  sovereign,  precluding,  of  course, 
the  claim  of  any  other  person  unless  acquired  by  grant  from 
the  sovereign.*    The  State,  in  such  cases,  holds  the  fee  in  trust 
for  the  public,  except  in  New  York,  where,  by  an  early  declara- 
tion to  that  effect,  she  holds  it  in  trust  for  the  owner  of  the  ad- 
jacent lands.^    Tlie  civil  and  common  law  substantially  concur 
in  this  respect,  with  the  exception  that,  by  the  former,  the 
"  shore "  extended  to  the  highest  winter  tide,  whereas  by  the 
latter,  it  is  limited  to  the  ordinary  high-water  line  of  the  flow 
of  the  tide,  which  has  been  construed  to  be,  on  the  laud  side, 
the  medium  line  of  the  high  watqr  of  all  tides  occurring  in  the 
ordinary  course  of  nature  throughout  the  year.^    In  the  case 
of  the  lands  originally  held  by  the  Colonial  government  of 
Massachusetts,  the  government  stood  in  two  relations  to  its  sub- 
jects, one  as  owner  of  the  land  to  be  granted  to  purchasers  and 
settlers,  to  be  held  in  severalty  in  fee,  the  other  a  prerogative 

1  Canal  Commissionen  v.  The  People,  5  Wend.  423, 442 ;  Middleton  u.  Pritchard, 
3  Scamm.  520 ;  East  Haven  v.  Hemingwaj,  7  Conn.  186. 

*  Stewart  v.  Fitch,  SO  N.  J.  Law,  20.  ^ 
'  Niles  V.  Patch,  13  Gray,  254. 

*  Hargr.  Law  Tracts,  12;  Storer  v.  Freeman,  6  Mass.  435,  438,  439;  3  Kent, 
Com.  431;  Cortelyon  v.  Van  Brandt,  2  Johns.  362.  '< Beach,"  "strand,"  and 
"flats,"  are  often  used  as  identical  with  " shore."  Doane  v,  Willcutt,  5  Gray,  328, 
835;  Kiles  v.  Patch,  13  Gray,  254;  Hodge  v.  Boothby,  48  Me.  71 ;  Dana  t;.  Jack- 
son St.  Wharf,  31  Cal.  120;  Pollard  v.  Hagan,  3  How.  230;  Goodtitle  v.  Kibbe, 
9  How.  477. 

*  Ledyard  v.  Ten  Eyck,  36  Barb.  125. 

*  City  of  Gaheston  v.  Menard,  23  Texas,  349,  392,  398;  Commonwealth  v. 
Boxbary,  9  Gray,  451,  483,  491,  and  note,  p.  520 ;  Attorney-General  v.  Chambers, 
4  De  G.,  M.  &  C.  206,  214,  216 ;  B.  o.  4  De  G.  &  J.  56,  58 ;  Martin  v.  O'Brien,  34 
MiM.  21,  36;  Commonwealth  r.  Alger,  7  Cosh.  63,  65;  Inst  Lib.  2,  T.  1,  4  3; 
Teschemachef  v.  ThompsoB,  18  Cal.  21. 
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right  to  the  sea  and  seashores,  in  a  fiduciary  relation  for  the 
public  use.^ 

50.  By  an  ordinance  in  1641,  the  common  law  of  Massachu- 
setts was  changed,  so  as  to  give  to  the  owner  of  lands  bound- 
ing on  the  sea,  &c,  the  shore  or  flats  adjoining  it  between 
high  and  low  water,  provided  the  tide  does  not  ebb  more  than 
one  hundred  rods,  and  to  that  extent,  if  the  tide  ebbs  to  a 
greater  distance,  and  such  is  now  the  common  law  of  the  State. 
An  owner,  however,  may  sell  his  upland  and  flats  together 
or  separately,  the  one  to  one  man,  and  the  other  to  another.' 
If  he  conveys  bounding  on  the  sea,  it  will  include  the  flats  to 
low-water  mark,  if  not  exceeding  the  one  hundred  rods.  If  he 
bounds  the  land  granted  by  the  shore,  or  running  to  the  shore, 
and  the  like,  the  limits  of  his  grant  are  the  high-water  line 

along  the  margin  of  the  land,  unless  the  word  shore  is 
[*635]  coupled  *with  the  sea,  so  as  to  show  that  the  line  is 

intended  to  be  that  side  of  the  shore  or  beach  next  to 
the  sea.^  This  extends  to  flats  adjacent  to  islands  as  well  as 
the  main  land.^  And  a  disseisin  of  the  main  land  may  extend 
to  the  flats.^  And  as  an  incident  to  this  ownership  of  the  flats, 
seaweed  thrown  upon  them  or  upon  the  shore,  belongs  as  an 
appurtenant  to  the  owner  of  the  soil.^  And  the  right  to  take 
it  may  be  the  subject  of  sale  and  conveyance,  separate  from  the 
soil  itself.^ 

51.  Notwithstanding  it  was  once  supposed  to  be  otherwise, 
in  Massachusetts,  at  least,^  it  seems  to  be  now  a  well-settled 
rule  of  law,  that,  where  land  sold  is  bounded  by  a  highway^  or 
upon  or  along  a  highway,  the  thread  or  centre  line  of  the  same 
is  presumed  to  be  the  limit  and  boundary  of  such  land,  in  strict 

1  Commonwealth  v.  Boxbury,  9  Graj,  492. 

>  Hill  17.  Lord,  4S  Me.  95 ;  Valentine  v.  Piper,  22  Pick.  94. 

*  Storer  V.  Freeman,  6  Mass.  435,  439 ;  3  Kent,  Com.  434 ;  Doane  v.  WiQcatt,  5 
Gray,  335 ;  Green  v.  Chelsea,  24  Pick.  71,  77.  The  grant  ofa  wharf  maj  carry  the 
flats  in  front  of  it.  Ashby  v.  Eastern  R.  R.  5  Met.  S6S ;  Doane  v.  Broad  Sl  Asso- 
ciation, 6  Mass.  832 ;  Commonwealth  r.  Alger,  7  Cnsh.  66.  See  note,  9  Gray,  514, 
525,  and  cases  cited ;  Palmer  v.  Hicks,  6  Johns.  133 ;  Middletown  v.  Sage,  8  Cqoil 
221 ;  Hodge  v,  Boothby,  48  Me.  71.  Whether  this  ordinance  extended  to  New 
Hampshire,  quart,    Nndd  v.  Hobbs,  17  N.  H.  527. 

«  Hill  V.  Lord,  48  Me.  95. 

•  Valentine  v.  Piper,  22  Pick.  94.  <  Emory  v.  Tombnll,  2  Johns.  321 
7  HiU  9.  Lord,  sup,                                   "  Tyler  v.  Hammond,  11  Pkk.  193. 
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analogy  with  the  case  of  a  stream  of  water  not  navigable.^* 
And  where  a  road,  street,  &c.  are  referred  to  as  boundaries,  it 
is  understood  to  be  the  road  as  it  is  actually  opened  and  in 
use,  rather  than  as  it  was  originally  located,  if  there  has  been 

*  NoTB. — Bat  while  the  doctrine,  as  stated  in  the  text,  is  now  the  settled 
mle  of  law,  the  cases  present  so  manj  limitations  and  qualifications  of  the 
role,  in  order  to  carry  out  the  intention  of  the  parties  to  the  grant,  that  it 
becomes  necessary  to  refer  to  some  of  these  otherwise  than  by  their  names. 
The  reader  will  find  the  subject  discussed,  and  numerous  cases  collected,  in 
2  Smith's  Lead.  Cas.,  5th  Am.  ed.  216.    In  Berridge  v.  YtTard,  10  C.  B.  n. 
s.  400,  the  grant  was  bounded  by  a  highway,  and  held  to  extend  to  the 
fitan  vice  J  although  the  colored  plan  of  the  lot  sold,  and  admeasurement,  ex- 
tended only  to  the  line  of  the  road.    The  case  of  Salisbury  v,  G.  N.  Rul- 
way  Co.,  5  C.  B.  n.  s.  174,  was  one  where  the  highway  adjoining  the  granted 
premises  was  held  to  be  excluded  by  the  description  taken  in  connection 
with  the  circumstances  existing  at  the  time.    In  Smith  v.  Slocomb,  9  Gray, 
86,  the  description  of  the  premises  began  at  an  angle  in  the  wall  on  the  side 
of  the  road,  and  ran  around  the  parcel  **  to  a  stake  and  stones  at  the  afore- 
said road,  and  thence  on  the  line  of  said  road  to  the  first-mentioned  bound," 
and  was  held  to  exclude  the  road.    See  also  Sibley  v.  Holden,  10  Pick.  249 ; 
Phillips  o.  Bowers,  7  Gray,  25.    While,  in  New  Jersey,  the  doctrine  of  land 
bounding  on  a  highway  extending  to  the  thread  of  the  street,  previuls. 
Winter  r.  Peterson,  4  Zab.  527.  •  If  the  terms  of  the  deed  show  an  intention 
to  make  the  side-line,  rather  than  the  centre  of  the  road,  the  boundary,  it  will 
be  BO  construed.    As  where  the  line  began  at  a  comer  on  the  side  of  the 
road,  and  ran  by  courses  and  distances,  but  without  reference  to  the  road, 
which^  if  accurately  followed,  would  exclude  it,  it  was  held  not  to  extend  be- 
yond the  line  thus  indicated.   Hoboken  Land  Co.  v.  Kerrigan,  SO  N.  J.  (Law), 
16.     So  in  a  more  recent  case  in  Massachusetts,  where  land  was  bounded 
by  a  thirtj-feet  street,  by  a  line  running  so  many  feet  firom  a  certain  bound, 
which  admeasurement  brought  the  line  to  the  edge  of  the  street,  it  was  held 
to  exclade  the  street     And  inasmuch  as  the  street  was  a  private  one,  in 
which  ihe  grantor  had  no  interest,  it  was  further  held  not  to  pass  any  right 
of  way  in  the  street,  nor  to  amount  to  a  covenant  of  any  such  right  belong- 
ing to  the  granted  premises.    Brainard  v.  Boston  &  N.  Y.  Central  Railroad, 
12  Gray,  410.     Sometimes  granting  land  bounding  upon  a  way  or  street,  is 
held  to  grant  an  easement  in  the  way  mentioned,  though  it  may  not  convey 

^  Newhall  v,  Ireson,  8  Cosh.  595,  598 ;  Hammond  v.  McLachlan,  1  Sandf.  323 ; 
Herring  c.  Fisher,  Id.  344 ;  Child  v.  Starr,  4  Hill,  369,  373,  unless  the  description, 
which  may  be  the  case,  excludes  the  soil  of  the  highway.  Jackson  v,  Hathaway,  15 
Jobna.  454  ;  3  Kent,  Com.  433,  434 ;  Chatham  v.  Brainerd,  11  Conn.  60;  Codman 
V.  £Tan0»  1  Allen,  443 ;  Hollenbeck  v.  Rowley,  8  Allen,  473 ;  Milhaa  v.  Sharp,  27 
N.  Y.  624  ;  Dubuque  v.  Maloney,  9  Iowa,  458;  Bice  v.  Worcester,  11  Gray,  283, 
B.;  BiaaeH  v.  K.  T.  Cent  Railroad,  26  Barb.  633 ;  Gove  v.  White,  20  Wis.  432. 
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any  change  in  this  respect.^     So  if  a  fence  has  stood  oTer 
twenty  years  along  a  street,  and  its  bounds  cannot  be  defined 
by  record,  the  fence  is  taken  as  its  true  line.^    And  the  same 
rule  applies  to  a  private  street,  as  well  in  the  city  as  in  tbe 
country,  opened  by  the  grantor,  upon  which  he  sells  house- 
any  part  of  the  8oiL     But  tliat  seems  to  be  limited  to  cases  irhexe  tk 
gcantor  owns  tbe  way  or  street,  if  a  private  one  not  opened  or  dedicatoi 
If  be  do  not,  neitber  grant  nor  covenant  as  to  sucb  easement  will  be  imp^ed 
from  merely  bounding  upon  it,  unless  tbe  street  be  a  public  one,  or  it  be  kid 
down  upon  a  plan  referred  to  by  tbe  deed  as  an  existing  street.    If  it 
operates  at  all,  it  is  usually  by  estoppel.     Howe  v.  Alger,  4  Allen,  200; 
Boberts  v.  Karr,  1- Taunt,  495;   Wbite  v.  Flannigain,  1  Md.  540,  542; 
Moale  V.  Mayor,  &c.  5  Md.  314;  Hanson  v,  Campbell,  20  Md.  232;  Wsslil). 
.Ease.  *172,  *I73 ;  post,  *671.    In  Morrow  v.  Willard,  80  Verm.  118,  whoe 
tbe  court  beld,  tbat  bounding  '*  south  on  a  bigbway "  passes  the  soil  to  its 
centre-line ;  if  it  had  said  "  by  the  north  line  of  the  highway,"  it  wotdd 
have  excluded  it  altogether.     And  in  Kimball  v.  City  of  Kenosha,  4  Wv. 
331,  the  court  say,  *'  unless  the  street  or  road  is  expressly  excluded,  the 
grantee  takes  to  the  centre."    But  in  Cox  v,  Freedley,  33  Penn.  St  li4,  & 
grant  bounding  "  along  the  southeast  side  of  Race  Street,  kc."  was  beld  to 
carry  the  land  to  the  centre  of  the  street,  although  the  admeasurementB,  as 
given,  carried  the  line  only  to  the  side  of  the  street    Tbe  court  rely  much 
upon  the  identity  of  the  rule  as  to  roads  and  streams  of  water,  when  reiierred 
to  as  boundaries,  and  if  land  is  bounded  "  by  the  river,"  or  "  along  the  liver  " 
it  includes  the  stream  to  its  thread.    The  case  of  Paul  v.  Carver,  24  PenH' 
St.  207,  and  26  Penn.  St  224,  is  to  the  same  effect  as  the  case  above  stated. 
See  also  Phillips  v.  Bowers,  7  Gray,  24,  25.    From  the  want  of  any  precise 
technical  rule  upon  tbe  subject,  such  case  must  be  tested,  in  no  small  degre^i 
by  its  own  circumstances,  where  there  has  been  a  departure  from  a  general 
reference  to  such  way,  and  the  following  cases  are  added,  aa  confimsng  the 
general  doctrine  stated  in  the  text    Witter  v.  Harvey,  1  Mo  Cord,  67;  Canal 
Trustees  v.  Havens,  11  111.   557;   Parker  v.  Framingham,   8  Met  S(T; 
O'Linda  v.  Lothrop,  21  Pick.  296 ;  Harris  v.  Elliott*  10  Pet.  53 ;  Fisher  t^ 
Smith,  9  Gray,  441 ;  Grose  v.  West,  7  Taunt  39  ;  Headlam  r.  Hedley,  Hsiti 
463  ;  Steel  v.  Prickett,  2  Stark.  463 ;  Smith  v,  Slocomb,  1 1  Gray,  285. 

But  where  the  grantor  laid  out  a  plan  of  several  lots,  having  thereoa  an 
open  space  marked  as  **  a  park,"  and  bounded  the  lots,  in  his  conveyance  of 
them,  by  the  Park,  it  was  held,  that  the  grantees  were  limited  in  their  grsnta 
by  the  exterior  line  of  the  park,  and  could  not  claim  to  the  centre  of  tbe 
space.  Perrin  v.  N.  Y.  Central  Railroad,  40  Barb.  65 ;  Hanson  v.  Camp- 
bell,  20  Md.  223. 

1  Tibbetts  v.  Estes,  52  Me.  566,  568 ;  Falls  YUlage,  &c.  Co.  «.  Tibbstti,  SI 
Conn.  165. 
*  fiollenbeck  v.  Rowley,  8  Allen,  475. 
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lots,  bounding  them  upon  it.^  It  extends  to  lands  bounding 
upon  dedicated  streets  as  well  as  such  as  are  regularly  laid  out 
and  accepted,  if  they  are  open  and  in  use.^  It  extends  also  to 
streets  in  the  city  of  New  York.^  And  in  all  cases  of  boun- 
dary, where  the  object  referred  to  in  the  description  is  of  con- 
siderable width,  like  an  artificial  ditch,  a  stone-wall,  and  the 
like,  the  grant  extends  to  the  centre  of  it.^ 

52.  While  it  has  become  an  elementary  principle,'  in  cor- 
struing  a  deed,  that  known  and  visible  monuments,  rather 
than  admeasurements,  shall  govern,  parol  evidence  is  often  ad- 
missible and  necessary  to  identify  and  ascertain  the  locality  of 
such  monuments,  and  which  of  two  or  more  objects  answering 
the  description  of  the  monument  named  was  intended,  as 
where  the  monument  is  a  pine-tree,  and  there  are  are  two,  to 
either  of  which  the  description  in  the  deed  might  refer .^    And 
where  the  description  in  the  deed  leaves  the  boundaries  in- 
intended  doubtful,  it  is  competent  to  show  the  practical  con- 
struction given  by  the  parties  to  the  language  used.^     In,  all 
these  cases,  the  question,  what  the  boundaries  of  a  given  piece 
of  land  which  has  been  conveyed  by  deed  are,  is  for  the  court ; 
where  these  boundaries  .are,  is  a  question  for  the  jury.^    What 
is  the  true  location  of  a  survey,  is  not  one  of  construction,  nor 
a  question  of  law,  but  of  fact.^    And  whether  a  particular  piece 
of  land  is  included  within  the  boundaries  mentioned,  if  these 
are  in  dispute,  is  a  question  for  the  jury.® 

^  Hammood  v.  McLachlan,  1  Sandf.  323 ;  Holmes  v.  BeUingham,  7  Com.  B.  k. 
8.  329;  Fisher  v.  Smith,  9  Graj,  441;  Phillips  v.  Bowers,  7  Gray,  26;  17th 
Street,  1  Wend.  262 ;  Lozier  v.  N.  Y.  Cent.  Railroad,  42  Barb.  468 ;  Bissell  v. 
N.  Y.  Cent.  Railroad,  23  N.  Y.  61 ;  Adams  v.  Saratoga  &  W.  Railroad,  11  Barb.434. 

2  Weisbrod  v.  C.  &  N.  W.  Railroad,  IS  Wis.  43 ;  Banks  v.  Ogden,  2  Wall  U. 
S.  57,  69. 

'  People  V.  Law,  22  How.  Prac.  C.  1 15 ;  Wetmore  v.  Law,  lb.  130. 

*  Child  V,  SUrr,  4  Hill,  369,  373;  Warner  v.  Sonthworth,  6  Conn.  471,  474; 
Bradford  v,  Cressey,  45  Me.  9. 

*  Waterman  v.  Johnson,  13  Pick.  267 ;  Frost  v.  Spaolding,  19  Pick.  445,  447 ; 
Ferris  o.  Coover,  10  Cal.  624 ;  Middleton  v.  Perry,  2  Bay,  539 ;  Claremont  p. 
Carlton,  2  N.  H.  369,  373 ;  Cotton  v.  Seayey,  22  Cal.  496. 

*  Stone  V.  Clark,  1  Met.  378 ;  Choate  v.  Bamham,  6  Pick.  274,  278 ;  3  Dane, 
Abr.  363 ;  Steele  v.  Taylor,  1  A.  EL  Marsh.  315 ;  Grats  v.  Beates,  45  Penn.  St 
504. 

7  Abbott  V.  Abbott,  51  Me.  581. 
'  Opdjke  V.  Stephens,  4  Dutch.  90. 

*  Pettinsill  v.  Porter,  3  Alien,  349. 
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[*686]       *53.    But  it  is  not  competent  to  control  the  bounda- 
ries given  in  a  deed  by  parol  evidence,  that  the  parties 
supposed  other  land,  in  addition  to  what  is  embraced  withia 
such  bounds,  was  included  in  the  grant,  or  that  the  monument 
expressly  described  is  different  from  the  one  intended.^    And 
although  coming  rather  within  the  rules  of  evidence,  than  of 
the  construction  and  interpretation  of  deeds,  it  may  be  re- 
marked, that  what  is  called  rqnUationy  is  never  evidence  of 
title,  nor  is  it  admissible  in  support  of  private  rights.^     But  it 
is  sometimes  admitted  to  establish  what  are  the  boundaries  of 
particular  parcels  intended  to  be  conveyed  by  deed,  though  it  is 
believed  that  the  monuments  which  may  be  thus  identified 
must  be  both  ancient,  and  of  a  public  or  quasi  public  nature. 
Thus  traditional  evidence  is  admissible  to  show  boundaries  of 
ancient  parishes.'    So  in  one  case  it  was  admitted  to  establish 
the  line  of  a  public  grant  of  great  notoriety  made  many  years 
before,  and  which  was  referred  to  as  a  monument  in  a  deed  of 
adjacent  land.^     So  a  map  was  admitted  to  establish  a  line 
which  was  proved  to  have  been  in  existence  many  years,  and 
referred  to  by  the  proprietors  of  the  lands  designated  thereon, 
as  the  original  map  of  their  location.^    But  there  is  a  singular 
looseness  as  well  as  discrepancy  in  the  ruling  of  different 
courts,  upon  the  competency  of  reputation  and  hearsay  evi- 
dence in  establishing  particular  monuments  and  boundaries  of 
private  lands.    Thus  in  one  case,  McLean,  J.,  instructed  the 
jury,  that  "  reputation  is  admissible  evidence  to  prove  bounda- 
ries," that  what  an  individual  had  said  of  certain  lines  and  cor- 

1  Fro9t  V.  Spanlding,  19  Pick.  445,  44S;  Child  o.  Wells,  13  Pick.  121,  wfaoe  a 
deed  which  described  and  granted  half  of  A,  also  B,  also  half  of  G,  iras  bdd  » 
convey  the  entire  parcel  B.  Pride  o.  Lant,  19  Me.  115.  If  a  deed  declares  that  a 
certain  stake  is  a  comer,  parol  CTidenoe  is  not  admissible  to  show  that  the  stake  u 
not  the  comer.  McCoj  v.  Gallowaj,  3  Ohio,  283 ;  Emerick  v,  Kohler,  29  Barb. 
169 ;  Parker  v  Kane,  22  How.  1 ;  Clark  v.  Baird,  5  Seld.  183 ;  Dodge  v.  Nichols, 
5  Allen,  548 ;  Spiller  v.  Scribner,  36  Venn.  247 ;  Gilman  tr.  Smith,  12  Verm.  150 ; 
Peaslee  v.  Gee,  19  N.  H.  278 ;  Terry  v.  Chandler,  16  N.  T.  358 ;  Dean  v.  SrakiBe, 
18  N.  H.  83,  parol  evidence  excluded  tending  to  show  the  grant  of  an  entiie  to^ 
though  described  as  half  of  it 

*  Gieen  v.  Chelsea,  24  Pick.  71,  80. 
s  1  Greenl.  Er.  §  145. 

«  Taylor  v.  Strafibrd,  1  Hawks,  116,  132. 

*  Harmer  v.  Morris,  1  McLean,  44;  Whitney  v.  Smith,  10  N.  H.  43;  Gnti*. 
Beates,  45  Penn.  St  605. 
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ners  did  not  constitute  rqmtatian,  ^^  the  reputation  must  be 
general  in  the  neighborhood."  ^  A  similar  doctrine  is 
maintained  by  the  *court  of  Kentucky.*  In  North  [*687] 
Carolina,  '^  hearsay  is  evidence  upon  the  question  of 
boundary. "  So  one  may  show  "  common  reputation  and  un- 
derstanding in  the  neighborhood."'  And  language  about  as 
strong  is  used  by  McLean,  J.,  in  the  court  of  the  United  States.^ 
In  Pennsylvania,  the  court  limited  the  testimony  of  what  an- 
other person  had  said  to  the  declarations  of  one  then  deceased.^ 
In  New  Hampshire,  Richardson,  G.  J.,  refers  to  numerous 
cases  where,  ^Mn  questions  of  boundary,  declarations  as  to 
common  opinion  of  the  place,  made  by  deceased  persons,  who, 
from  their  situation,  h&d  the  means  of  knowledge  and  no  inter- 
est to  misrepresent,  have  been  generally  considered  admissi- 
ble."® And  in  Virginia,  this  doctrine  is  fully  sustained  in  a 
very  elaborate  opinion,  by  Tucker,  Pres.  J.^  In  Ohio,  such 
reputation  cannot  be  admitted  to  control  record  evidence, 
though  "  where  comers  are  lost,  they  may  be  proved  by  reputar 
tion."'  The  rule  on  this  subject,  as  adopted  in  Florida,  is 
thus  stated  :  ^^  Such  evidence,  taken  in  connection  with  other 
evidence,  is  entitled  to  respect  in  cases  of  boundary,  where  the 
lapse  of  time  is  so  great  as  to  render  it  difficult,  if  not  impossi- 
ble, to  prove  the  boundary  by  the  existence  of  the  primitive 
landmarks,  or  other  evidence  than  that  of  hearsay."  ®  And  in 
New  Jersey,  in  the  case  of  Opdyke  v.  Stephens,  cited  above,  the 
court  say,  "  ancient  reputation  "  is  one  of  the  things  held  com- 
petent to  be  shown  to  establish  boundaries.  The  subject  is 
ably  examiped  by  Mr.  Greenleaf,  in  his  treatise  on  evidence, 

^  Nelson  p.  Hall,  I  McLean,  518. 

'  Smith  V.  Prcvitt,  2  A.  K.  Marsh.  158 ;  Beatj  v.  Hadson,  9  Dana,  322 ;  Smith 
V.  Shackleford,  9  Dana,  455  ;  Cherry  v.  Steele,  6  Lit.  9. 

*  Den  V.  Herrings  3  Der.  340 ;  Tate  v.  Southard,  3  Hawks,  119.  Bnt  by  a  more 
recent  case,  report  or  reputation  in  the  neighborhood  is  not  evidence  of  a  paper 
title.    Den  v.  CasaelU,  3  Der.  &  B.  49. 

*  Boardman  v.  Reed,  6  Pet.  341 ;  Ck>nn  v,  Penn,  1  Pet.  (C.  C.)  511,  per  Wash- 
ington.   Opdyke  v.  Stephens,  4  Dutch.  89,  approving  of  Conn  v.  Penn. 

^  Buchanan  v,  Moore,  10  S.  &  R.  281.  See  Abington  v.  N.  Bridge  water,  23 
Pick,  175,  per  Putnam,  J. ;  Pettibone  v.  Rose,  Brayt  77. 

^  Sbephei^  v.  Thompson,  4  N.  H.  214;  Great  Falls  v.  Worster,  15  N.  H.  412, 
437. 

^  Harriman  v.  Brown,  8  Leigh,  697,  707,  et  seq. 

■  McCoj  V.  Galloway,  3  Ohio,  282.  •  Daggett  v.  WiUey,  6  Florida,  511. 
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where  many  of  these  cases  are  considered,  and  the  conclusion 
to  which  he  comes  is  undoubtedly  the  sound  one,  that  the  geD- 
eral  rule  of  law  of  this  country  excludes  such  evidence,  when 
offered  for  the  purpose  of  proving  the  boundary  of  a  private  es- 
tate.^ But  this  does  not  exclude  evidence  of  admissions  and 
declarations  as  to  boundaries  of  land  made  by  an  owner  whfle 
in  occupation  thereof:*    The  question  was  considered  in  Bart- 

lett  V.  Emerson,  where  former  cases  decided  by  the  court 
[•638]  are  commented  upon  by  Thomas,  J.    In  that  *case,  a 

wood-cutter,  then  deceased,  who  had  worked  upon  the 
lot  whose  boundary  was  in  question,  for  more  than  fifty  years,' 
and  lived  near  it,  but  never  owned  or  occupied  either  of  the 
lots,  had,  at  the  request  of  the  plaintiff,  gone  upon  the  plain- 
tiff's lot  in  presence  of  witnesses,  and  pointed  out  an  ancient 
stake  which  he  declareij  was  the  corner-bound.  The  court 
held  the  evidence  incompetent.  They  overrule  the  case  of  Van 
Deusen  v.  Turner,  so  far  as  it  conflicts  with  this  ruling,  and 
restrict  the  admissibility  of  such  declarations  to  those  of  per- 
sons not  living  at  the  time  of  the  trial,  made  while  in  possession 
of  land  owned  by  them,  and  when  in  the  act  of  pointing  out 
their  boundaries,  with  respect  to  such  boundaries,  where  noth- 
ing appears  to  show  an  interest  to  deceive  or  misrepresent. 
The  fact  of  the  witness  going  upon  the  land,  and  the  finding  of 
the  stake,  do  not  seem  to  have  been  objected  to,  but  merely  the 
declarations  made  to  what  it  indicated.  It  has,  moreover,  b^n 
determined  in  England,  that  no  declarations  of  a  tenant  while 
in  possession  of  the  land,  in  derogation  of  the  title  of  the  rever- 
sioner, are  admissible  in  evidence.*  The  rule  as  to  declarations, 
as  laid  down  in  more  recent  cases,  seems  to  be  this :  a  claim 
made  by  one  in  possession  of  lands,  and  while  upon  the  land, 
as  to  a  boundary  thereof,  whicli  he  then  pointed  out,  may  be 
shown  after  his  death  as  evidence  in  favor  of  one  claiming  un- 
der him.*    If  made  anywhere  else  than  on  the  laud,  it  is  not 

1  1  GreenL  Et.  ^145  and  note;  Bartlett  v,  Emerson,  7  Graj,  174;  Gnttir- 
Beates,  45  Penn.  St.  505. 

3  Jackson  v.  M'CaU,  10  Johns.  377  ;  DaggeU  v.  Shaw,  5  Met  223  ;  Van  Deosea 
V.  Turner,  12  Pick.  532 ;  Orr  v.  Hadley,  36  K.  H.  575.  See  Ware  v.  BrookbooM, 
7  Gray,  454. 

>  Papendick  v,  Bridgwater,  5  Ellis  &  B.  166, 177. 

*  Wood  V.  Foster,  8  AUen,  24. 
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competent  evidence  ;  so  if  the  person  making  it  is  not  dead.^ 
Bat  in  Yennont  the  declaration  of  one  who  had  owned  the  land, 
bat  did  not  then  own  it,  made  upon  the  land,  in  respect  to  an 
ancient  monument,  was  admitted  as  evidence,  after  his  death.' 
54.  Where  one  deed  refers  to  another  for  a  description  of 
the  granted  premises,  it  is  regarded  as  of  the  same  effect  as  if 
the  latter  was  copied  into  the  deed  itself  and  what  is  therein 
described  will  pass.'    Nor  does  it  make  any  difference  that  the 
deed  referred  to  has  not  been  duly  acknowledged  or  recorded. 
But  if  a  deed  or  plan  is  referred  to  as  one  on  record,  no  other 
than  a  recorded  deed  or  plan  is  competent  to  be  used  in  evi- 
dence.^    In  applying  boundaries  and  monuments  referred  to  in 
a  description  of  granted  premises, ''  between  "  two  objects  ex- 
cludes these  objects  and  all  not  lying  within  them.^  So  ^^  from" 
an  object  or  "  to"  an  object,  excludes  the  terminus  referred  to.® 
"Beginning  at  the  southwest  comer  of  the  granted  premises,  at 
A  B's  northeast  comer,"  means  that  the  corner  of  these  lots 
should  be  coincident  and  identical.^ 

55.  Where  lines  are  laid  down  upon  a  plan  and  are  referred 
to  accordingly  in  a  deed,  they  are  to  be  regarded  as  giving  the 
trae  description  of  the  parcel,  as  much  as  if  expressly  recited  in 
the  deed  itself.®  * 

*  Note.  —  Roles  of  constractioa,  somewhat  arbitrary  and  artificial  in 
their  nature,  hare  been  applied  in  determining  the  rights  of  riparian  owners 
of  lands  bordering  upon  inlets  and  arms  of  the  sea,  and,  in  some  cases,  npon 

1  Morrill  p.  Titcomb,  8  Alien,  100 ;  Currier  t;.  Gale»  14  Gray,  504. 

*  Wood  V.  Willard,  37  Venn.  377 ;  Smith  v.  Powers,  15  N.  H.  546,  note. 

*  AUen  V.  Bates,  6  Pick.  460;  Foas  v.  Crisp^  20  Pick.  121 ;  Vance  v.  Fore,  24 
Cal.  444. 

*  Simmons  v.  Johnson,  14  Wis.  526 ;  Caldwell  v.  Center,  30  Cal.  543. 

*  Rerere  v.  Leonard,  1  Mass.  91. 

*  Hatch  V.  Dwight,  17  Mass.  289,  298 ;  4  Greenl.  Cruise,  Dig.  265,  note.  Bon- 
nej  9.  Morrill,  52  Me.  256  ;  Millott  v.  Fowle,  8  Cnsh.  *150 ;  Carbrey  v.  WiUis,  7 
Alien,  370,  whether  bounding  by  **  a  house  "  is  the  body  or  eaves  of  the  building. 

7  Bailay  v.  White,  41  N.  H.  343. 

^  DaTis  V.  Raiosford,  17  Mass.  207,  211 ;  Kennebec  Purchase  v.  TiflTany,  1  Me. 
219  ;  Thomas  v.  Patten,  13  Me.  329  ;  Lnnt  v.  Holland,  14  Mass.  149;  Shirras  o. 
(^Aig,  7  Crunch,  48;  M' Donald  v.  Lindall,  3  Rawle,  496;  Ferris  r.  Coover,  10 
V^\.  622;  Morgan  p.  Moore,  3  Gray,  819;  Famsworth  v.  Taylor,  9  Gray,  162, 
li^  to  paaaiof^  streets  exhibited  upon  a  plan.  See  also  Rogers  v.  Parker,  Id.  445 ; 
Martlock  v.  Chapman,  9  Gray,  158;  Spiller  v.  Scribner,  36  Venn.  247;  Birming- 
liora  V.  Anderson,  48  Penn.  St.  253  ;  Parker  o.  Bennett,  II  Allen,  393. 
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[*639]      *56.  It  is  often  customary  to  insert  in  a  deed,  by 
way  of  explanation  or  for  some  similar  purpose,  recitals 
of  certain  things  which,  though  not  necessarily  a  part  of  the 
deed,  are  often  useful  in*  aiding  to  understand  the  intention  of 
the  parties  to  the  same.    In  the  celebrated  case  of  Cholmon- 
deley  v.  Clinton,  the  judgment  of  the  court  was  materially  af- 
fected by  the  clew  to  the  intention  of  the  parties  supplied  by 
the  recitals  in  the  deed.    The  language  of  Wilde,  J.,  upon  this 
subject  is :  ^^  Every  deed  is  to  be  construed  according  to  the 
intention  of  the  parties,  as  manifested  by  the  entire  instrument, 
although  it  may  not  comport  with  the  language  of  a  particular 
part  of  it.    Thus  a  recital  or  a  preamble  in  a  deed,  may  qualify 
the  generality  of  the  words  of  a  covenant,  or  other  parts  of  a 
deed.^    And  he  illustrates  his  proposition  by  a  case,  where  the 
lands  intended  to  be  conveyed  were  particularly  named  in  the 
preamble,  and  were  afterwards  minutely  described    in  the 
premises ;  to  which  was  added  a  sweeping  clause,  purporting 
to  convey  "  all  other  the  donor's  lands,  tenements,  and  here- 
ditaments in  Ireland."     But  it  was  held,  that  this  general 
clause  was  limited  and  restricted  by  the  recitals  and  preamble, 
and  nothing  passed  beyond  what  was  there  described.^    These 
recitals  are  usually  a  part  also  of  the  premises  of  the  deed.^ 
In  a  recent  case  it  was  held,  that  a  recital  in  a  deed  might  con- 
stitute a  covenant,  and  render  the  party  liable  accordingly.^ 

riven  where  the  shore  line  ia  curved  or  crooked,  so  fiir  as  relates  to  the  flats 
adjacent  to  this  line,  or  in  the  case  of  rivers  lying  between  it  and  the  thread 
of  the  stream.  As  the  side-lines  of  the  respective  parcels,  belonging  to  dif 
erent  owners  of  the  upland,  if  extended  in  a  direct  course  to  low-water,  or 
to  the  centre  of  the  stream,  might  ofVen  cross  each  other,  some  special  and 
peculiar  mode  or  principle  of  determining  such  admeasurement  and  bound- 
ary became  necessary  for  settling  these  conflicting  rights.  The  reader  will 
find  these  explained  in  Angell  on  Watercourses,  §§  55,  56,  and  in  the  fol- 
lowing cases.  Emerson  v.  Taylor,  9  Me.  42 ;  Rust  v.  Boston  Mill  Corp^  6 
Pick.  158 ;  Deerfield  v.  Arms,  17  Pick.  41,  44,  45 ;  Ck>mmonwealth  v.  Alger, 
7  Cush.  67;  9  Gray,  521,  522,  notes  and  cases  cited.  Atty.-Gen.  o.  Bostoa 
Wharf  Co.  12  Gray,  558. 

1  Allen  v.  Holton,  20  Pick.  463,  464. 

*  Moore  v.  Magrath,  Cowp.  9.    See  Peck  v.  Handey,  2  Texas,  673,  677. 

*  Cholmondeley  v.  ClintOQ,  2  Jac.  &  W.  134 ;  Shop.  Touch.,  Prost.  ed.  76,  and 
cited  in  the  note ;  4  Craise,  Dig.  264. 

«  FarraU  v.  Hilditch,  5  C.  B.  v.  a.  840. 
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57.   If  tne  grantor  wish  to  except  anything  out  of  what  he 
may,  in  general  terms,  have  granted,  it  is  proper  that  such  ex- 
ception should  follow  the  description  of  the  thing  granted,  and 
it  comes,  therefore,  under  the  head  of  the  premises  in  the  deed. 
As  an  exception  is  the  taking  of  something  out  of  the  thing 
granted  which  would  otherwise  pass  by  the  deed,  it  may  be 
said,  in  general  terms,  that  it  ought  to  be  stated  and  described 
as  fully  and  accurately  as  if  the  grantee  were  the  grantor  of  the 
thing  excepted,  and  the  grantor,  in  the  deed,  made  the  grantee 
by  the  exception.    It  must,  in  the  first  place,  be  a  part  of  the 
thing  included  in  the  grant,  and  be  to  be  taken,  in  substance, 
out  of  that,  in  which  respects  it  differs  from  a  reserva- 
tion, which,  *as  will  be  explained,  is  always  of  some  [*640]^ 
new  right  not  in  esscj  in  substance,  at  the  making  of 
the  grant.    Exceptions  are  often  made  in  the  form  of  a  reser- 
vation, where  the  thing  intended  not  to  pass  by  the  deed,  is 
then  existing.    Thus,  the  grant  of  a  farm,  '^  reserving  to  the 
public  the  use  of  the  road  through  said  fkrm  ; "  "  also  reserv- 
ing for  W.  R.  B.  the  roadway  for  said  road,  as  laid  out,"  &c. ; 
was  held  to  except  the  easement  of  the  public  and  of  the  rail- 
road out  of  the  granted  premises,  and  that  the  soil  and  freehold 
of  these  passed  by  the  deed,  the  effect  being  to  create  an  exc^ 
tion  and  not  a  reservation.^    So  in  Fancy  v.  Scott,  where,  in  the 
lease,  the  lessor  reserved  the  peat  and  a  right  to  dig  it,  and  so 
pleaded  it  as  a  reservation,  it  was  held  to  be  an  exception  and 
not  a  reservation.     ^^  A  landlord  cannot  reserve  a  component 
part  of  the  lands  demised^  or  granted."  *    Accordingly,  when. 
A  sold  his  land  reserving  the  coal,  it  was  held  to  be  an  exception,. 
thereby  making  the  grantor  the  separate  and  absolute  owner  of 
the  coal.^     So  where  one  granted,  ^^  except  as  is  hereinafter 
excepted,"  it  being  in  the  granting  part  of  the  deed,  was  held 
not  to  be  an  exception  out  of  the  thing  granted,  but  an  exclud- 
ing of  such  part  from  the  grant  altogether,  "  si  quis  rem  dot  et 
partem  retinetj  ilia  pars  quern  retinet  Bemper  cum  eo  est,  et  semper 

1  RichaTdBon  v.  Palmer,  3S  N.  H.  212,  223 ;  Hard  v.  CurtiB,  7  Met.  110 ;  Pettee 
p.  Hawes,  13  Pick.  828. 

*  Fancy  v.  Scou,  2  M.  &  R.  385.    See  also  Doe  v.  Lock,  2  A.  &  E.  724 ;  Dyer, 
19  a,  pi.  110;  Codet.  67  a,  148  a;  post,  *645. 

•  Wbitaker  v.  Brown,  46  Penn.  St.  197. 
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/fiiY."  ^    The  effect,  in  such  a  case,  in  respect  to  tne  thing  ex- 
cepted, is  as  if  it  never  had  been  included  in  the  deed.^   So 
there  may  be  an  exception  out  of  an  exception,  limiting  the 
general  effect  of  the  exception,  and  withdrawing  something 
from  its  operation,  which  will  therefore  pass  by  the  general 
grant.^    The  writers  last  cited  give  ten  rules  in  relation  to 
what  may  be  excepted,  and  how  an  exception  may  be  properly 
made.     But  it  will  be  sufficient  to  refer  to  some  general  prin- 
ciples  which  are  applicable  to  cases  of  this  kind.     In  the  first 
place,  the  exception  must  not  be  repugnant  to  the  grant ;  if  it 
is,  it  is  void.     Consequently,  while  it  is  competent  to  make  an 
exception  of  a  particular  thing  out  of  a  general  grant,  it  is  not 
so  if  the  grant  itself  is  special  and  particular.    Thus,  if  the 
grant  were  of  a  lot  of  laud,  describing  it,  and  making  general 
mention  of  its  quantity,  as  twenty  acres,  for  instance,  it  would 
be  competent  to  except  out  of  it  one  acre.    But  if  the  grant 
had  been  of  twenty  acres  specifically,  it  would  be  obviously  re- 
pugnant to  such  a  grant  to  except  one  acre.    In  the  one  case 
the  twenty  acres  are  mentioned  as  a  part  of  the  description  of 
the  entire  lot  or  parcel.     In  the  other,  the  grant  is  of  each  and 
every  acre  of  the  twenty,  and  to  except  one  is  to  take  back 
what  had  been  once  specifically  granted.^    So  one  may  grant  a 
farm,  excepting  the  meadow.     But  to  grant  a  pasture  and 
meadow,  excepting  the  meadow,  would  be  repugnant  and  void.^ 
The  rule,  as  given  in  one  of  the  cases  is,  that  exceptions  must 
be  of  something  that  can  be  severed  from  what  is  granted. 
Reservations  are  always  of  something  issuing  or  coming  out  of 
the  thing  or  property  granted,  and  not  a  part  of  the  thing  it- 
self.   They  must  be  to  the  grantor  and  not  to  a  stranger ;  if  to 
a  stranger,  they  are  void.^    In  one  case,  an  administrator  sold 
the  estate  of  his  intestate,  after  his  wife  had  had  her  dower  set 
out,  and  in  it  described  the  premises  by  metes  and  bounds,  ex- 
cepting the  widow's  thirds  of  so  many  acres,  set  off  on  the  west 

1  Greenleaf  o.  Birth,  6  Peten,  302,  310 ;  60  Lit.  47  a. 

>  1  Wood,  Conv.  207,  and  PoweU's  note ;  Shep.  Tonch.  77. 

*  1  Wood,  Ck>ny.  208 ;  Shep.  Touch.,  Prest  ed.  78,  and  note. 

*  Shep.  Toach.  79 ;  Spragne  v.  Snow,  4  Pick.  54 ;  Catler  v.  Tufts,  3  Pkk.  27S; 
4  Greenl.  Craise,  Dig.  271,  note. 

*  Shep.  Touch.  79. 

*  Bont  V,  Empie,  1  Seld.  38 ;  Barher  v.  Baifaer,  33  Conn.  335 ;  p(Mt»  pL  « 
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a 

Side  of  the  tract.  It  was  held  to  be  an  exception  of  her  life  es- 
tate in  that  part  of  the  tract,  and  not  so  much  in  fee  of  the 
tract  itself.^ 

58.  It  may  be  added,  that  whatever  may  pass  by  words  of 
grant,  may  be  excepted  by  like  words,  and  the  same  conse- 
quences attach  to  such  an  exception  as  would  have  attached 
had  it  been  a  grant,  such  as,  for  instance,  that  it  carries  with 
it,  constructively,  to  the  grantor  making  the  exception,  all  the 
necessary  means  of  enjoying  or  availing  himself  of  it. 
Thus  *if  one  grant  land,  excepting  the  trees,  he  has  a  [*641] 
right  to  enter  and  cut  them  and  carry  them  away.' 
So  if  he  excepts  the  mines,  he  retains  the  powers  incident  to 
working  them.'    So  if  the  exception  from  an  estate  be  a  mill 
standing  upon  it,  it  includes  therewith  the  land  under  it,  and 
so  much  as  is  necessary  to  use  it,  with  the  necessary  privileges 
of  water  for  working  it,  imless  this  water  privilege  and  land 
be  the  estate  particularly  granted,  in  which  case  the  exception 
would  only  cover  the  building.^ 

59.  And  the  same  rule  applies  to  an  exception  as  to  a  grant, 
in  respect  to  the  limitation  of  the  estate  thereby  created.    If 
the  exception  be  to  himself  without  words  of  inheritance,  the 
grantor  takes  only  a  life  estate,  and  if  he  means  to  retain  a  fee 
in  what  he  excepts,  he  must  limit  it  accordingly.^    The  term 
PrQpiises,  it  will  be  perceived,  has  thus  far  been  used  as  em- 
bracing all  that  part  of  a  deed  which  precedes  the  Jiabendumj 
and  this  is  the  proper  technical  sense  of  the  term  as  used  in 
conveyancing.     In  its  etymological  sense,  the  term  applies  to 
that  which  has  been  before  mentioned,  and  includes  facts  re- 
cited in  the  instrument  in  which  it  is  used.     But  in  popular 
phrase  it  is  used  for  the  lands  and  tenements  themselves  which 
are  the  subject  of  grant.^ 

^  Crosbjr  V.  Montgomery,  38  Verm.  238. 

'  Shep.  Teach.  100 ;  Broom,  Max,  365 ;  Dand  v.  Kingsoote,  6  M.  &  W.  174 ; 
Pettee  v.  Hawos,  18  Pick.  322,  327. 
'  Wins.  Baal  Prop.  174. 

*  Allea  V.  Scott,  21  Pick.  25 ;  Howard  v.  WadBWorth,  3  Me.  471.    See,  as  to  the 
excepdon  of  a  hoiue  in  granting  a  farm,  Sanborn  v.  Hojt,  24  Me.  118. 

*  Sbep.  Touch.  100 ;  Jamaica  Pond  v.  Chandler,  9  Allen,  170;  Cnrtia  v.  Gard- 
ner, IS  Met.  461. 

'  Sutnner  v.  Willtanu,  8  Mass.  162, 174 ;  Wms.  Real  Prop.  14;  Doe  v.  Meakio, 
1  East.  456.  459 ;  Boarier,  Diet  "  Premises." 

[  688  ] 


872  ^W  OF  REAL  PBOPEBTT.         [BOOK  IE 

60.  The  next  orderly  part  of  a  deed  is  the  habendum^  which 
begins  at  the  words  '*  to  have  and  to  hold,"  &c.  the  office  and 
purpose  of  which  is  to  limit  and  define  the  estate  which  the 
grantee  is  to  have  in  the  property  granted,  such  as  whether  for 
life,  in  fee,  and  the  like.  After  what  has  been  said  in  the  early 
part  of  this  work  as  to  the  dififerent  kinds  of  estate,  and  the 
proper  words  by  which  these  various  estates  may  be  limited,  it 

will  not  be  necessary  to  repeat  in  what  form  of  phrase- 
[*642]  ology  an  ^habendum  must  be  framed,  to  accomplish  the 

purpose  for  which  it  is  designed.  As  has  already 
been  observed,  it  is  not  an  essential  part  of  a  deed,  and  Chan- 
cellor Kent  declares  that  it  has  degenerated  into  a  mere  use- 
less form.  If  the  granting  part  of  tlie  deed  contain  proper 
words  of  limitation,  the  Kabeiidum  may  be  dispensed  with  alto- 
gether. And  of  so  little  importance  is  it  deemed,  compared 
with  the  words  of  the  grant,  that,  if  the  hahendum  is  clearly 
repugnant  to  the  grant,  it  is  treated  as  of  no  validity  or  efiect 
But  where  the  grant  is  indefinite  from  its  generality  in  respect 
to  the  estate  in  the  lands  conveyed,  which  it  is  intended  to 
create  in  the  grantee,  the  hahendum  serves  to  define,  qualify, 
or  control  it.^  Thus,  a  lease  of  land  to  one,  habendum  to  him 
and  his  heirs,  conveys  a  fee.' 

61.  An  habendum  may,  therefore,  be  regarded  as  the  dause 
following  the  granting  part  of  the  premises  in  a  deed  whjch 
defines  the  extent  of  ownership  in  the  thing  granted,  to  be 
held  and  enjoyed  by  the  grantee,  and  can^therefore,  be  applied 
to  use  only  when  the  granting  words  leave  the  subject  of  such 
ownership  open  to  explanation.  Thus,  a  grant  to  A,  of  certain 
lands,  without  any  other  words  of  limitation,  leaves  it  doubtful 
what  is  to  be  the  extent  of  ownership,  as  to  time,  which  he  is  to 
have  therein,  though,  to  supply  the  omission,  the  common  law 
would  construe  it  to  mean  that  he  should  enjoy  it  for  life. 
But  if  a  clause  follows  the  grant,  declaring  that  he  is  to  hold 
the  estate  for  years,  or  to  himself  and  his  heirs,  it  simply  de- 
fines what  had  been  before  left  indeterminate.     So  if  the  grant 

1  Co.  Lit  6  a;  Tennes  de  la  Lej,  '*  Habendum;"  SmniMr  v.  WUUams,  6  Mm& 
168,  174;  1  VITood,  Conr.  224,  and  Powell's  note;  Shep.  Touch.  475;  4  Kflot. 
Com.  468 ;  Berry  p.  Billings,  44  Me.  423. 

*  Jamaica  Pond  v.  Chandler,  9  Allen,  168. 
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be  to  ^^  A  and  his  heirs,''  the  term  '^  heirs "  is  indefinite, 
though,  if  no  explanation  is  given,  the  law  cpnstrues  it  to 
mean  heirs  generally.    But  a  clause  following  the  grant,  de- 
claring that  he  is  to  hold  to  him  and  the  ^^  heirs  of  his  body," 
simply  defines  what  heirs  were  meant  by  the  general  term  used 
in  the  grant.    But  because  the  broadness  of  the  grant,  if  to 
one  and  his  heirs,  embraces  all  minor  estates,  it  has  been  held, 
as  it  is  said,  that,  though  the  limitation  in  the  habendum  be  to  a 
certain  class  of  heirs,  namely,  to  heirs  of  the  body, 
and  would  be  good,  *yet,  if  this  class  of  heirs  were  to  [*648] 
fiul,  the  general  heirs  of  the  grantee  would  take,  there 
being  at  first,  by  the  terms  of  the  grant,  a  fee-simple  which  is 
expectant  upon  the  estate,  tail  which  is  first  to  take  efiect.^ 
The  rule,  as  stated  by  Mr.  Powell  in  the  note  above  cited,  is 
this :  '^  That  where  a  deed  first  speaks  in*  general  words,  and 
afterwards  in  special  words,  and  the  latter  accord  with  the  for- 
mer, this  deed  shall  operate  according  to  the  special  words, 
whether  they  enlarge  or  restrain  the  general  words  that  pre- 
cede."'    So  the  terms  of  the  grant  may  be  qualified  and 
limited  by  those  of  the  habendum,  when  express  reference  is 
made,  in  the  premises,  to  the  habendum.    Thus,  where  one 
granted  to  A  three  hundred  acres  of  land  ''  subject  to  the 
limitations  hereinafter  expressed  as  to  part  thereof,"  and  in 
the  habendum  one  hundred  and  fifty  acres  designated  were  to 
the  use  of  the  grantee  during  his  life,  and  at  his  decease  to  go 
to  his  children,  it  was  held,  to  give  a  fee  in  one  half,  and  a  life 
estate  in  the  other .^    The  words  of  the  habendum  are  mere 
^'  words  of  limitation,"  as  they  are  called,  in  distinction  from 
the  words  in  the  grant,  which  are  those  ^'  of  purchase."  ^    And 
in  those  States  where  a  fee  may,  by  statute,  be  limited  without 
the  word  '^  heirs,"  a  proper  reference  is  to  be  had  to  the  terms 
of  these  statutes,  in  determining  how  far  the  grant  and  haben- 
dum are  compatible  and  consistent  with  each  other. 

1  1  Wood,  CoiiT.  2S4,  Fowell'i  nota  See  also  Shep.  Touch.  102.  Mr.  Preston, 
in  his  edition  of  the  latter  work,  in  a  note  to  the  same,  denies  the  proposition. 
Bat  ioe  Tharman  v.  Cooper,  Poph.  138. 

s  I  Wood.  Cony.  199,  213,  223,  224,  note;  Perkins,  M67;  4  Craise,  Dig.  274; 
Wrolesle/  v.  Adams,  Plowd.  187, 196. 

*  Tyler  v.  Moore,  42  Pftnn.  St  374,  388. 

«  4  Cmise,  Dig.  265;  1  Wood,  Conv.  212. 
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62.  If,  therefore,  anything  is  embraced  in  the  habendtm 
which  is  not  granted,  it  does  not  pass.  Thus,  upon  a  grant  d 
Blackacre,  habendum  Blackacre  and  Whiteacre,  the  first  only 
passes.  If,  however,  the  person  who  is  to  take  is  not  named  in 
the  grant,  he  may  be  ascertained  if  named  in  the  Aai^tidum, 
since  there  is  no  repugnancy  between  the  two,  and  the  gnmt 
alone  takes  effect.^  So  if  a  feoffment  be  to  A  and  B  of  two 
acres,  habenduTH  one  acre  to  A,  and  the  other  to  B,  it  is  incom- 
patible with  the  grant,  and  will  not  stand  against  the  grant  to 
the  two.2 

63.  If,  however,  there  is  a  clear  repugnance  between  the  na- 
ture of  the  estate  granted  and  that  limited  in  the  habendnm^ 

the  latter  yields  to  the  former.    But  if  they  can  be  ooo- 
[*644]  strued  so  as  *to  stand  together  by  limiting  the  estate 

without  contradicting  the  grant,  the  court  always  gives 
that  'Construction  in  order  to  give  effect  to  both.  If,  therefore, 
a  grant  be  to  A  and  his  heirs,  habendum  to  him  for  years  or  for 
life,  the  restrictive  clause  is  void,  because  it  contradicts  and 
defeats  the  grant.'  Where,  by  the  premises,  the  estate  is 
granted  to  one,  it  cannot  by  the  habendum  be  limited  to  anoth- 
er, nor  can  the  habendum  firustrate  a  grant  complete  before,  or 
abridge  or  lessen  the  estate  granted.^  A  lease  to  A,  habendum 
to  him  and  his  heirs  for  one  hundred  years,  will  be  a  good  ha- 
bendum for  years,  the  incompatible  clause  of  "  his  heirs,"  as 
words  of  inheritance  being  held  void,  the  estate  demised  being 
one  for  years  only.^  Instead  of  referring  to  the  numerous 
cases  where  the  principles  above  stated  have  been  applied,  it 
may  be  sufficient  to  say,  that  the  test  to  be  applied  to  an  habe^ 
dum  in  a  deed,  is  whether  it  can  be  construed  so  as  to  stand 
with  the  premises,  or  is  so  repugnant  in  its  operation  as  to  be 
irreconcilable  with  the  latter.  In  the  one  case,  it  limits  and 
explains  the  grant,  in  the  other,  it  is  rejected  as  of  no  effect^ 

^  Spyre  v.  Topham,  3  East,  115 ;  1  VTood,  Cony.  206,  SIS ;  4  Craiae,  Dig.  STS; 
8hep.  Touch.  75 ;  S  Prest  Conr.  8S0,  433.  Contra,  Bustard  v.  Coulter,  Cro.  Eiit. 
902,  90S ;  Beny  v.  Billings,  44  Me.  424 ;  Sumner  v.  WiUiams,  8  Maaa.  174. 

>  1  Wood,  Conv.  199,  SIS;  Shep.  Touch.  76. 

•  1  Wood,  Conr.  199,  S12,  824;  Shep.  Touch.  lOS;  4  Craise,  Dig.  879;  Tf» 
V.  Moore,  42  Penn.  St  376. 

«  Nightingale  v.  Hidden,  7  R.  I.  118.  *  Shep.  Touch.  7C 

*  Shep.  Touch.  74 ;  4  Cruise,  Dig.  874;  1  Wood,  Conv.  199^  812. 
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64.  The  habendum  frequentlj  serves  to  limit  the  uses  or  to 
declare  to  what  use  the  party  to  whom  the  deed  is  made  shall 
have  the  thing  granted,  and,  generally,  to  limit  the  uses  to  which 
the  estate  shall  be  held.^  And  this,  it  will  be  recollected,  by 
recurring  to  the  doctrine  of  uses,  may  be  important,  where  no 
consideration  is  expressed  or  proved,  ii^  preventing  the  use 
from  resulting  to  the  grantor.^  It  may  be  added,  that  though 
usually  inserted  immediately  after  the  premises,  the  habendum 
may  be  embraced  in  any  other  part  of  the  deed,  and  be  equal- 
ly valid. ^ 

65.  In  the  English  deeds,  there  is  usually  inserted  a  clause 
in  relation  to  the  transfer  of  the  title  deeds  of  the  premises, 
where  the  estate  granted  is  a  fee.  But  there  is  no  occasion  for 
such  a  clause  in  this  country,  since  the  registry  furnishes  all 
that  is  requisite  in  the  history  of  the  title,  and  the  title  deeds 
never  pass  with  the  estate  from  grantor  to  grantee  successively, 
as  in  England.^ 

*66.  K  anything  is  to  be  reserved  out  of  the  prop-  [*645] 
erty  granted,  it  is  usually  done  by  the  clause  of  red- 
dendum, as  it  is  called,  which  commonly  follows  that  of  the 
Jiabendum.  A  reservation  should  be  carefully  distinguished 
from  an  exception,  the  difference  between  the  two  being  this  : 
By  an  exception  the  grantor  withdraws  from  the  effect  of  the 
grant  some  part  of  the  thing  itself,  which  is  in  esse,  and  in- 
cluded under  the  terms  of  the  grant,  as  one  acre  from  a  cer- 
tain field,  a  shop  or  a  mill  standing  within  the  limits  of  the 
granted  premises,  and  the  like.  Whereas,  a  reservation, 
though  made  to  the  grantor,  lessor,  or  the  one  creating  the  es- 
tate, is  something  arising  out  of  the  thing  granted  not  then  in 
essej  or  some  new  thing  created  or  reserved,  issuing  or  coming 
out  of  the  thing  granted,  and  not  a  part  of  the  thing  itself,  nor 
of  anything  issuing  out  of  another  thing.^  The  terms  '^  re- 
serve," and  '^  reservation,"  however,  are  often  used  as  synony- 

1  Shep.  Tonch.  114;  1  Wood,  Coot.  218;  Nightmgale  v.  Hidden,  7  B.  I.  US. 

•  Ante,  pp.  «116,  *132-184. 

•  1  Wood,  Conv.  213. 

«  4  GreenL  Cniise,  Dig.  271. 

•  Co.  Lit.  47  b ;  4  Kent,  Com.  468 ;  Shep.  Toach.  80 ;  I  Wood,  Conr.  227 ;  Doe 
9.  Lock,  4  Ner.  4  M.  807;  Dyer  v.  Sanfbrd,  9  Met.  395, 404;  Catler  o.  Tnfto,  3 
flck.  278,  278. 
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mous  with  "  except,"  and  "  exception,"  when  the  thing  to  be 
thereby  secured  to  the  grantor  is  a  part  of  the  granted  prem- 
ises, and,  when  thus  used,  they  are  to  be  construed  according- 
ly.^ Where  one  granted  a  farm,  and  in  his  deed  reserved  the 
buildings  with  a  right  to  remove  them  in  so  many  days,  it  wa& 
held  to  be  a  mere  license  to  remove  them  within  that  time,  but 
giving  him  no  right  in  respect  to  them  after  tliat  time.^  So 
where  one  granted  his  farm,  reserving  the  highways  across  it, 
it  was  construed  to  be  an  exception  as  to  easements  in  the  cot- 
enants  contained  in  his  deed,  and  not  the  soil  of  these.^  So  it 
is  said  that  a  reservation  may  be  of  money,  corn,  a  horse,  or 
the  like,  and  be  good  as  such.  But  the  reservation  of  the 
grass  or  vesture,  or  other  profits  of  the  land  granted,  would  be 
void  as  a  technical  reservation.^  The  term  in  the  English  books 
applies  chiefly  to  rents  or  something  in  the  nature  of  rent, 
the  words  on  the  part  of  the  grantee  or  lessee  being  "  yield- 
ing or  paying  therefor,"  4c.«  But  in  this  country,  the  cases 
are  numerous  where  the  thing  reserved  is  some  easement,  privi- 
lege, or  benefit,  out  of  the  granted  premises,  other  than  and 

difierent  from  the  thing  granted,  and  yet  nothing  like 
[*646]  a  rent  or  return  by  the  grantee,  to  be  by  him  paid  *or 

delivered  to  the  grantor.  In  the  case  of  Sprague  v. 
Snow,  the  thing  reserved  was  a  right  to  use  the  surplus  water 
of  a  stream,  and  the  court  describe  it  as  ^'  an  exception  (fr  res- 
ervation." ®  Probably,  in  applying  the  foregoing  rules  of  con- 
struction, it  would  be  held  to  be  an  exception,  as  the  thing 
granted  was  a  vrater  privilege  with  a  shop.  But  in  Choate  v. 
Burnham,^  the  reservation  was  of  a  privilege  of  a  way  through 

1  Doe  V.  Lock,  4  Nov.  &  M.  807,  where  the  distiiu;^oii  between  exoeption  mi 
reservation  U  examined  at  length,  and  a  reseiration  of  "  the  wood  and  andeiignNiBd 
produce"  of  the  estate,  was  held  to  be  an  exception.  See  Pettee  v.  Hawes,  IS  Pick. 
8S3,  S26 ;  Hurd  v,  Cartis,  7  Met  110.    See  ante,  640. 

'  Holton  V.  Goodrich,  35  Verm.  21. 

*  Richardson  v.  Palmer,  38  N.  H.  212 ;  Learitt  v.  Towle,  8  N.  H.  96 ;  Winduop 
v.  Fairbanks,  41  Me.  311. 

*  1  Wood,  Cony.  228.  It  is  held  in  Pennsylvania,  that  grovring  crops  maj  be 
reserved  by  parol  npon  conveying  an  estate,  although  no  mention  of  them  is  msds 
in  the  deed.  Backenstoss  v.  Stabler,  33  Penn.  St.  251 ;  ante,  *625 ;  Adaais  a. 
Morse,  51  Me.  499. 

»  1  Wood,  Conv.  225. 

*  Sprague  v.  Snow,  4  Pick.  54;  Sjurmnller  v.  Krotz,  18  Iowa,  357. 
T  Choate  v.  Bnmham,  7  Pick.  274. 
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the  granted  premises.  In  Dyer  v.  Sanford,^  the  reservation 
was  of  an  easement  of  light  and  air  to  the  grantor  for  the  ben- 
efit of  his  house,  over  a  parcel  of  land  adjoining  it  then 
granted,  in  the  same  way  as  it  had  been  used  before.  And  in 
Cutler  V.  Tufts,^  the  court  say,  that  a  reservation  *^  must  be  of 
some  new  right  not  in  esse  before  the  grant,  as  of  rent,  Ac,  or 
of  some  pre-existing  easement."  In  O'Neal  v.  Matson,'  the 
grant  was  of  a  fishery,  with  a  reservation  to  the  grantor  to  take 
fish  for  his  own  table.  And  the  matter  treated  as  a  reserva- 
tion in  Hornbeck  v.  Westbrook,  was  a  limited  right  to  cut  and 
carry  away  wood  from  the  granted  premises.^  But  a  reserva- 
tion in  the  sale  and  conveyance  of  a  saw-mill,  of  all  slabs  made 
at  the  mill,  would  be  void.^ 

67.  Among  the  rules  regulating  reservations,  one  is,  that  it 
must  be  to  him  who  made  the  deed  and  not  to  a  stranger. 
Thus  a  reservation  in  a  grant  to  A,  of  B's  right  of  way,  or  his 
right  to  take  seaweed  and  the  like,  gives  no  right  to  B,  unless 
he  had  it  before.    It  merely  saves  the  grantor  from  liability 
arising  from  his  covenant  against  incumbrances  in  case  B  had 
such  a  right.*    A  second  is,  that  a  reservation  being  equal  to  a 
grant,  there  must  be  proper  words  of  limitation  and  inherit- 
ance, if  the  grantor  intends  to  secure  it  to  himself  and  his 
heirs,  or  extend  the  enjoyment  beyond  Iiis  own  life.^    A  reser- 
vatioil^of  die  trees  on  the  land  conveyed,  to  the  grantor  and 
his  heirs,  is  a  reservation  of  the  fee  in  the  trees  then  stand- 
ing, with  a  right  of  soil  to  have  them  stand  and  grow  until 
cut,  and  a  right  to  enter  and  cut  them.    A  reservation  of 
the  wood  and  trees  forever  growing  on  the  land,  is  of  a  right 
in  the  soil  itself,  for  the  growth  and  nourishment  of  trees,  so 
long  and  so  far  as  it  may  be  used  for  that  purpose.^    But  a  re- 
servation of  the  trees  on  land  granted,  to  the  grantor  and  his 
heirs,  is  limited  to  the  trees  then  growing,  without  any  limit 
as  to  the  time  of  their  removal.^  A  reservation  of  certain  parts 

1  Dyer  r.  Sanford,  9  Met  395.  >  Cnder  v.  Tofts,  3  Pick.  27S,  278. 

•  SejTDoar  v.  Coortenay,  5  Barr.  2614.    *  Hornbeck  v.  Westbrook,  9  Johns.  78. 
'  Admma  v.  Mone,  61  Me.  497.  *  Hill  v.  Lord,  48  Me.  95. 

7  Hornbeck  o.  Westbrook,  9  Johns.  73 ;  1  Wood,  Conr.  228,  230 ;  Sejmoiir  *. 
Coorteoaj,  5  Barr.  2814,  2817  ;  Bean  v.  Coleman,  44  N.  H.  542. 

•  Patnam  v.  Tattle,  10  Gray,  48;  Clap  v.  Draper,  4  Mara.  266. 

•  Patumm  v.  Tattle,  10  Gray,  49. 
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of  the  granted  premises,  ^^  for  the  use  of  our  mother/'  is  that 
of  a  life  estate  only.^ 

68.  Another  rule  of  general  application  is,  that  the  resena- 
tion  must  be  out  of  the  estate  granted,  and  not  another,  though, 
in  some  peculiar  cases,  such  a  reservation  may  operate  in  the 
nature  of  a  grant  from  the  grantee,  to  charge  upon  other  prem* 
ises  the  burden  of  contributing  the  means  of  enjoying  what  is 

thus  reserved.    An  illustration  of  both  these  proposi- 
[*647]  tions  *may  be  found  in  the  case  of  Dyer  v.  Sanford.' 

There  the  grantor,  owning  a  house  with  a  window 
opening  out  of  the  same,  and  a  strip  of  land  adjoining  it  twentj- 
five  inches  wide,  conveyed  the  strip  of  land  to  the  adjacent 
owner,  reserving  the  right  forever  of  keeping  open  the  window 
aforesaid.  It  was  contended,  that*by  so  doing  he  reserved  also 
the  light  and  air  that  came  over  the  grantee's  land  to  said  win- 
dow from  beyond  this  space  of  twenty-five  inches.  But  it  was 
held,  that  he  had  not  this  right,  for  a  grantor  could  not,  by  a 
reservation  in  his  own  deed,  acquire  an  easement  in  his  gran- 
tee's land ;  unless  the  carrying  out  of  the  grant,  according  to 
the  stipulations  in  the  deed,  of  itself  provided  the  means  of 
giving  operation  and  effect  to  the  reservation  therein,  and  cre- 
ated an  obligation  on  the  part  of  the  grantee,  to  suffer  him  to 
use  it.  And  the  case,  put  by  way  of  illustration,  was  as  follows: 
*'  Suppose  A  has  close  No.  2,  lying  between  closes  No6.*l  and 
8  of  B,  and  A  grants  to  B  the  right  to  lay  and  maintain  a  drain 
from  No.  1  across  No.  2,  thence  to  be  continued  through  No.  S 
to  its  outlet,  and  reserves  in  his  deed  the  right  to  enter  his 
drain  for  the  benefit  of  his  intermediate  close,  together  with  the 
right  and  privilege  of  having  the  waste  water  therefi-om  pass  off 
through  the  grantee's  close.  No.  3,  forever.  In  effect  this,  if 
accepted,  would  secure  to  the  grantor  a  right  in  the  grantee's 
land,  but  we  think  it  would  enure,  by  way  of  implied  grant  or 
covenant,  and  not  stricUy  as  a  reservation." 

69.  For  the  reservation  of  freehold  rents,  as  well  as  rents  un- 
der demises,  the  reader  is  referred  to  former  parts  of  this  work 
for  a  fuller  consideration  of  the  subject,  under  the  heads  of 
"  Estates  for  Years"  and  "  Rents." 

^  Keeler  v.  Wood,  SO  Yenn.  S42.  >  Dyer  v.  Sanford,  9  Met  39S. 
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70.  Conditions  inserted  in  deeds,  restraining  or  limiting  the 
efiect  thereof,  have  been  already  noticed  under  the  heads  of  es- 
tates upon  condition  and  conditional  limitations,  and  all  that  is 
necessary  to  add  upon  the  subject  here  is,  that  such  a  clause,  if 
it  is  to  be  inserted,  properly  icomes  next  in  order  after  the  ha- 
bendum  or  reddendum.  And  to  show  how  liberal  courts  are  in 
construing  conditions  so  as  to  give  effect  to  deeds,  the  case  of 
Pierson  v.  Armstrong  may  be  mentioned,  where  the  limitation 
was  to  A  and  his  heirs,  and  if  A  died  without  children  living  at 
his  death,  then  over,  and  he  left  one  child  at  his  death,  it  was 
held  to  save  the  condition,  and  this  child  took  a  fee  absolute.^ 


♦SECTION   V.  [♦648] 

COy£KANTS  IN  DEEDS. 

1.  Of  the  difibrrat  kinds  of  coreiuuito  in  deeds. 

9.  Corenants  nsnally  found  in  deeds. 

8.  Coyeoants  inprtnaUi  and  m  fvtmv, 

4,  6.  In  what  cases  the  covenant  of  seisin  mns  with  land. 

6.  Slater  v.  Rawson,  what  sustains  a  ooyenant  of  seisin. 

7.  What  seisin  and  possession  give  effect  to  covenant  of  warranty. 

8.  Cases  impugning  possession  as  a  sufficient  seisin  to  pass  estate. 
8.  What  is  embraced  and  implied  in  the  covenant  of  seisin. 

10.  Of  covenant  of  seisin,  &c.  of  an  indefeasible  estate,  &o. 

11.  Covenant  of  seisin  broken  at  once,  if  grantor  has  no  posseesion. 
U.  What  things  constitute  a  breach  of  the  covenant  of  seisin. 

18.  Of  covenants  against  incumbrances. 

14.  What  constitutes  an  incumbrance. 

14  a.  How  far  this  covenant  may  be  m  futmro. 

16.  Of  covenant  of  wammty. 

18.  Covenant  of  warranty  same  as  that  for  quiet  eigoyment 

17.  Feudal  origin  and  nature  of  warranty. 

18.  Covenant  of  warranty  a  personal  one. 
18.  Such  covenant  mns  with  the  estate. 

20.  Actions  for  breach  of  warranty  must  be  by  the  party  evicted. 

81,  8S.  Where  subsequent  warrantor  can  recover  of  previous  one. 

88.  Who  can  release  covenant  of  warranty. 

S4.  Covenant  of  warranty  broken  only  by  eviction. 

Sly  86.  Of  limited  covenants  of  warranty. 

^  1  Iowa»  285. 
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17.  Of  eriotioD  in  cam  of  wurmntj  uid  ooraDiat  for  <iiiiet  vgoyiiieDt 

SS.  What  may  be  treated  at  an  erietioa. 

S9.  When  a  party  is  liable  ibr  an  eriotioo  by  a  junior  title. 

80.  Of  corenant  for  ftxrther  aaenranoe. 

81.  Eifeot  of  warranty  in  the  way  of  eetoppeL 

82.  When  wairanty  operates  a  rebutter. 
88.  Of  lineal  and  collateral  wananty. 
84.  Of  implied  coTenants  of  warranty. 

86.  Effect  of  oorenanti,  ezprass  and  implied  in  the  same  deed. 

86  a.  How  fkr  porohater  ii  liable  for  a  charge  on  the  estate  granted. 

86.  Statutes  of  States  as  to  implied  covenants  in  deeds. 
86  a.  When  mention  of  quantity  of  land  is  a  covenant 

87.  Of  the  rule  of  damages  for  breach  of  coTCnants. 

88.  Damages  for  breach  of  covenant  of  seisin. 

89.  Damages  in  case  of  incumbrances. 

40.  Effect  of  the  payment  of  damages  upon  right  to  recover  fhm  odMn. 

41.  Of  damages  under  a  covenant  of  wananty. 
48.    Rnlea  in  different  States  as  to  damages. 

1.  In  ordinary  deeds,  next  to  the  parts  which  have  thus 
been  considered  in  detail,  are  inserted  the  clauses  of  covenant 
in  respect  to  the  title  to  the  granted  premises.  For  a  full  ex- 
amination of  the  subject  the  reader  is  referred  to  the  able  and 
exhaustive  work  of  Mr.  Rawle,  upon  Covenants  for  Title.  This, 
however,  should  be  borne  in  mind,  that  in  the  conveyance  of 
real  estate,  if  no  covenants  are  expressed  in  the  deed,  there  is 
not,  as  in  the  sale  and  transfer  of  chattels,  a  warranty  of  the 
title.  If  the  deed  contains  no  covenant,  the  purchaser  is  wholly 
without  remedy.  The  right  of  the  grantee  to  relief,  either  in 
law  or  in  equity,  on  account  of  defects  or  incumbrances  in  the 
tide,  in  the  absence  of  fraud,  depends  solely  upon  the  cove- 
nants for  title  which  he  has  received.  But  if  he  have  been  in- 
duced by  fraud  to  accept  a  title,  he  may  have  his  remedy.^ 
But  a  vendor  will  be  liable  for  fraudulent  representations  as  to 
title,  if  accompanied  with  damage,  although  his  deed  contains 
covenants  of  title.' 

Covenants  in  deeds  are  either  express  or  are  impUed  from 
certain  words  and  forms  of  expression  made  use  of  in  them,  to 
which  the  law  has  attached  an  obligation,  although  not,  by  thdr 

^  Brandt  v.  Foster,  5  Iowa,  892. 

>  Whitney  o.  AlUIra,  I  Comst.  SOS ;  WardeU  ».  Fotdick,  IS  Johns.  9SS. 
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ordinarj  import,  expressing  any  contract  or  agreement,  which 
are  used  in'  connection  with  these  words  of  implied  covenant. 
Of  this  character  are  the  words  "  give,"  "  grant,"  "  demise," 
and  some  other ,^  which  will  be  hereafter  considered. 

2.  The  three  covenants  ordinarily  found  in  deeds  of  con- 
veyance in  the  Eastern  States,  are  those  contained  in  the  form 
of  a  deed  heretofore  given,  namely,  of  seisin  and  right  to  con- 
vey, against  incumbrances  and  of  warranty.    In  the  English 
deeds  the^  is  a  covenant  for  further  assurance,  wliich  is  also 
found  in  deeds  in  use  in  some  of  the  Middle  States,  and  a  cov- 
enant of  quiet  enjoyment.    It  is  said  that  the  covenant  of  sei- 
sin is  not  in  use  now  in  England,  being  embraced  in  that  of  a 
right  to  convey,  while  in  the  Western  States,  Pennsylvania, 
and  the  Southern  States,  the  covenant  of  warranty  is  not  un- 
frequently  the  only  covenant  inserted.^    In  Iowa,  a  covenant 
of  warranty  is  held  to  embrace  the  whole  three,  above  men- 
tioned.^   And  it  is  said,  that  covenants  for  further  assurance 
are  not  in  general  use  in  this  country.^    In  Ohio,  the  usual 
covenants  are  of  seisin  and  warranty.^    Covenants  of  seisin 
and  right  to  convey,  amount  to  the  same  thing.^    In  constru- 
ing and  applying  covenants,  they  are  intended  not  to  enlarge 
but  to  defend  the  quantity  of  estate  granted  in  the  deed,  so 
that  if  the  grant  be  of  less  than  a  fee,  a  covenant  to  warrant 
it  to  the  grantee  and  his  heirs  does  not  enlarge  the  estate  to  a 
fee.^    But  covenants  are  sometimes  resorted  to,  to  aid  in  con- 
struing doubtful  grants.^    Sometimes  a  general  covenant  of 
warranty  to  a  grantee  and  his  heirs,  may  estop  the  grantor 
and  his  heirs,  though  the  granting  words  do  not,  in  terms,  car- 

1  Wms.  Beal.  Prop.  36&-^69 ;  WaUc.  Am.  Law,  381 ;  1  Wood,  Conv.  232 ;  Co. 
Lit  3S4  a,  n.  832. 
'  Wma.  Real  Prop.  69,  and  Rawle's  note ;  Caldwell  v.  Kirkpatrick,  6  Ala.  60. 

*  Yan  Waj{ner  v.  Van  Nostrand,  19  Iowa,  426. 

*  Foole  V.  Bamet,  10  Ohio,  317,  329 ;  Armstrong  v,  Darbj,  26  Mo.  517,  case  of 
•ach  a  covenant  See  Fank  v.  Creswell,  5  Iowa,  62  ;  Colbj  v.  Osgood,  29  Barb. 
339,  held  to  be  a  covenant  that  mn  with  the  land. 

*  Walk.  Am.  Law,  382. 

*  Griffin  r.  Fairbrother,  10  Me.  91,  95 ;  Prescott  v.  Tmeman,  4  Masa.  627, 
631 ;  Bajmond  v.  Raymond,  10  Gush.  134,  140 ;  Brandt  v.  Foster,  5  Iowa,  294 ; 
cflRlro,  Richardson  v.  Doit,  5  Verm.  21. 

^  Roas  V.  Adams,  4  Dutch.  168  ;  Adams  v.  Ross,  1  Vroom,  509,  510. 

*  MiUfl  V.  Catlin,  22  Verm.  104. 

[697] 


382  LAW  OF  REAL  PBOPERTT.         [BOOK  IE 

• 

ry  an  inheritance,  without  actually  enlarging  the  estate  grant- 
ed. But  such  covenant  does  not  estop,  when  the  deed  shows 
what  estate  was  intended  to  be  granted,  if  that  is  less  than  a 

fee.i 
[*649]      *3.  A  marked  difference  between  covenants  of  seisin 

and  right  to  convey,  and  against  incumbrances,  and  of 
those  of  warranty,  quiet  enjoyment,  and  further  assurance,  is, 
that  the  former  are  all  in  the  present  tense,  relating  to  some- 
thing being  or  existing  at  the  time  when  the  covenant  is  made 
while  the  others  relate  to  something  future,  and  are  to  guard 
against  the  consequences  of  some  future  act,  or  for  the  per- 
formance of  some  future  act  which  the  condition  of  the  title 
to  the  estate  may  require.  Two  important  consequences  grow 
out  of  this  form  of  the  first-named  covenants,  namely,  that  if 
they  are  ever  broken,  the  breach  is  simultaneous  with  the  mak- 
ing of  the  covenant.  If  the  grantor  was  then  seised,  he  had 
made  good  his  covenant,  and  he  had  a  right  to  convey.  If  he 
was  not  seised,  he  had  violated  his  covenant  as  soon  as  made, 
and  had  no  right,  at  common  law  to  convey  the  estate,  and 
nothing  passed  by  the  deed.  So  with  incumbrances.  These 
did  or  did  not  exist  when  the  deed  was  made,  and  if  they 
did,  the  covenant  that  they  did  not,  was  then  broken.  A  fur- 
ther consequence  was,  that  a  cause  of  action  was  at  once  cre- 
ated in  favor  of  the  covenantee  to  recover  his  damages,  and 
this  being  what,  in  law,  is  called  a  tJiose  in  action^  the  law, 
as  a  general  proposition,  does  not  allow  of  its  being  trans- 
ferred to  another,  to  be  taken  advantage  of  by  him,  in  his  own 
name.  So  that  a  covenant  of  seisin  is  not  one  which  can  be 
transferred  from  one  grantee  to  another  grantee  of  the  laiid, 
in  relation  to  which  it  is  made.  In  other  words,  it  is  not  a 
covenant  that  runs  with  the  estate.  This  may  be  stated  as  ^e 
American  doctrine,  though  differing,  in  some  respects,  from 
that  of  the  modem  English  decisions,  and,  to  a  certain  extent, 
those  of  several  of  the  States.^ 

1  Shaw  V.  Galbraith,  7  Penn.  8t.  Ill ;  Ferrett  v.  Taylor,  9  Cranch.  53;  Adaas 
V,  Boss,  1  Vroom,  509 ;  Blanchard  v.  Brooks,  IS  Pick.  67 ;  Co.  Lit  385  b. 

<  M'Carty  9.  Leggett,  3  Hill,  135 ;  Thayer  v.  Clemeiioe,  22  Vkk.  490,  493 ; 
Slater  v.  Rawson,  1  Met  450 ;  Fitzhagh  v,  Croghan,  2  J.  J.  Marsh.  499,  433; 
Mitchell  17.  VTamer,  5  Conn.  497 ;  Clark  v.  Swift,  3  Met  390,  392 ;  Baitiboloiiiev 
o.  Candee,  14  Pick.  167 ;  Rawle,  Cor.,  3d  ed.  342,  n.  for  American  cases;  4  KflBt» 
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4.  In  the  leading  English  case  of  Kingdon  v.  Nottle,  the  cov- 
eoant  of  seisin  is  regarded  as  one  that  will  run  with 

the  *Iandy  and  may  be  sued  upon  by  an  assignee.^  [*650] 
And  the  courts  of  Indiana  have  adopted  the  same  doc- 
trine.^ But  the  former  case  has  been  subjected  to  able  criti- 
cism by  two,  at  least,  of  the  American  courts,^  and  the  doc- 
trine seems  to  confound  all  distinction  between  covenants  of 
seisin  and  warranty. 

5.  In  respect  to  the  extent  and-  construction  given  to  cove- 
nants of  seisin  in  American  deeds,  there  is  an  irreconcilable 
discrepancy  in  the  decisions  of  the  courts.  This  remark,  as 
will  hereafter  appear,  does  not  apply  to  cases  where  the  grant- 
or, when  making  his  deed,  is  actually  out  of  possession  of  the 
granted  premises,  but  to  those  where  he  has  a  possession  un- 
der a  claim  of  title,  adverse  to  him  who  has  the  rightful  seisin. 
In  some  of  the  States  the  covenant  of  seisin  is  regarded  as 
having  been  made  good  by  such  a  possession,  and  that  for  any 
subsequent  eviction  by  one  having  a  better  title,  the  grantee  or 
his  assignee  has  no  remedy  upon  his  covenant  of  seisin,  but 
must  rely  upon  that  of  warranty,  if  such  covenant  be  con- 
tained in  his  deed.  In  other  words,  in  some  of  the  States  a 
covenant  of  seisin  is  one  in  prcesentiy  which  can  be  broken,  if 
at  all,  only  when  the  deed  is  delivered,  and  consequently  can- 
not run  with  the  land  to  a  future  grantee,  while  in  other  States 
it  is  held  to  be  a  covenant  annexed  to  the  land,  running  with 
the  same,  and  to  be  availed  of,  upon  any  future  breach,  by  an 
heir  or  assignee  of  the  covenantee. 

Thus  in  Ohio,  the  courts  hold,  that  '^  it  is  a  real  covenant  an- 
nexed to  the  land,  and  passes  with  it  to  the  heir  or  assignee, 

Com.  471,  472 ;  1  Smith,  Lead.  Gas.,  5th  Am.  ed.  174  ;  Catlin  v.  Hnrlbnrt,  3  Verm. 
403,  407 ;  Morrison  p.  Underwood,  20  N.  H.  369 ;  Kincaid  r.  Brittain,  5  Sneed, 
119,  193;  Swasej  v.  Brooks,  30  Verm.  692;  Mott  v.  Palmer,  1  Comst.  573; 
Wilson  V.  Cochran,  46  Fenn.  St.  229,  231 ;  Hall  v.  Plaine,  14  Ohio  St.  422 ; 
King  V.  Gilson,  32  Ul.  354  ;  Hamilton  v.  Wilson,  4  Johns.  72 ;  DonneU  v.  Thomp- 
son, 10  Me.  1 70. 

^  Kingdon  v.  Nottle,  1  Manle  &  8.  355,  8.  c.  4  Id.  53.  The  Statute  of  Maine 
gires  the  assignee  of  a  grantee  a  right  to  maintain  an  action  upon  a  ooyenant  of 
seisin  ag&inst  the  coTenantor.    Rot.  Stat.  1857,  ch.  82,  §  16. 

'  Martin  v.  Baker,  5  Blackf.  232. 

'  MitcheU  V.  Warner,  5  Conn.  497,  504 ;  Clark  o.  Swift,  3  Met  390,  392.  Seo 
also  Moore  v.  MerriU,  17  N.  H.  79 ;  Shep.  Tonch.  170. 
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until  he  who  has  the  paramount  title  may  assert  it,  and  evict  the 
person  in  possession,  when  it  becomes  a  mere  claim  to  damages 
to  be  enforced  by  him  who  has  been  evicted."  ^    The  covenant, 
as  thus  construed,  becomes  one  of  indemnity,  not  an 
[*651]  undertaking,  ^merely,  that  the  grantor's  title  is  abso- 
lutely good,  but  that  the  grantee  shall  be  saved  harmless 
if  it  prove  defective,  and  he  is  deprived  of  his  estate.^    And  to 
that  extent  it  has  the  same  operation  as  a  covenant  of  warranty ; 
which  is  now  the  English  doctrine.^    In  Massachusetts,  on  the 
other  hand,  the  court  held,  in  Marston  v.  Hobbs,  that  to  sus- 
tain a  covenant  of  lawful  aemny  and  r^ht  to  convey^  which  are 
regarded  as  synonymous,  it  was  not  necessary  that  the  cove- 
nantor should  be  seised  of  an  indefeasible  title,  but  that  a  seisin 
in  fact,  was  sufficient,  whether  he  gained  it  by  his  own  act  of 
disseisin,  or  was  in  under  a  prior  disseisor.    If  at  the  time  he 
executed  tlie  deed  he  had  the  exclusive  possession  of  the  prem- 
ises, claiming  the  same  in  fee-simple,  by  a  title  adverse  to  that 
of  the  owner,  he  was  seised  in  fee,  and  had  a  right  to  convej. 
Nor  is  it  necessary  that  the  grantor  in  possession  should  have  a 
legal  title.*    And  in  Twambly  v.  Henley,  this  was  followed  bj 
a  ruling,  that  the  covenant  of  good  right  to  convey,  amounted 
to  a  covenant  that  the  lands  should  pass  by  the  conveyance, 
and  was  not  broken  if  the  covenantor  was,  in  fact,  seised  either 
by  wrong  or  by  a  defeasible  title.* 

6.  The  more  recent  case  of  Slater  v.  Rawson,  not  only  sus- 
tained the  doctrine  above  stated,  but  established  the  further 
doctrine,  that  if  one  in  actual  possession,  imder  a  claim  of  right, 
conveys  land  with  covenants  of ^  seisin  and  warranty,  a  seisin 
thereby  passes  by  the  deed,  and  with  it  enough  of  estate  to  at- 
tach to  it  the  covenant  of  warranty,  and  that  the  latter  would 
run  with  the  land  to  the  grantee  of  such  covenantee.  The  facts 
of  this  case  were,  in  brief,  these :  Jacobs  was  the  owner  of  a 

1  Backus  V.  McCoy,  3  Ohio,  211,  221;  Foote  v.  Boraet,  10  Ohio,  SIS,  S3S; 
DeTore  D.  Sanderland,  17  Ohio,  52,  60. 
s  1  Smith,  Lead.  Caa.,  5th  Am.  ed.  174.  >  Walk.  Am.  Lftw,  382,  383. 

*  Beddoe  v.  Wadsworth,  21  V7end.  124;  Wilaoo  v,  Widenham,  51  lie.  567; 
Griffin  V.  Fairbrother,  10  Me.  95. 

*  Marston  v.  Hobbs,  2  Mass.  433 ;  Twambly  v.  Henley,  4  Mass.  439 ;  Bearoe  t 
Jackson,  4  Mass.  408 ;  Frescott  v.  Traemah,  4  Mass.  627,  631 ;  Baymond  v,  Bsj 
mood,  10  Cash.  134,  140;  4  Dane,  Abr.  339. 
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parcel  of  uninclosed  woodland ;  Rawson,  under  a  claim  of  title 
to  the  land,  went  upon  it  from  time  to  time,  cutting  wood  and 
timber  thereon  without  being  disturbed  by  Jacobs  in  these  acts 
of  possession.     He  then  conveyed  it,  with  covenants  of  seisin 
and  warranty,  to  the  plaintiff's  grantor.    Jacobs  hav- 
ing ^claimed  the  land,  the  plaintiff  yielded  to  his  title,  [*652J 
and  brought  an  action  upon  the  defendant's  covenant 
of  warranty.   It  was  objected  that,  as  Jacob's  seisin  was  not  de- 
feated by  these  acts  of  Rawson,  and  as  there  could  be  but  one 
seisin  of  land,  when  Rawson  conveyed,  he  had  no  seisin,  and  no 
estate  passed  by  his  deed  which  would  carry  the  covenant  of 
warranty,  so  as  to  entitle  the  present  plaintiff  to  sue  upon  it  as 
assignee,  by  virtue  of  his  deed  from  Rawson's  grantee.    But  it 
was  held,  that  though  the  seisin  of  Jacobs  was  not  affected  by 
the  acts  of  possession  of  Rawson,  he  acquired  thereby,  as  to  all 
the  world  besides,  such  a  seisin  as  enabled  him  to  convey  an  es- 
tate in  the  premises  which  carried  with  it  the  covenant  of  war- 
ranty which  ran  with  the  land.^ 

7.  From  the  apparent  inconsistency  ^f  regarding  the  cove- 
nant of  seisin  as  broken  as  soon  as  made,  and  yet  holding  the 
deed,  in  which  it  is  contained,  to  convey  so  much  estate  in  the 
land  as  to  carry  with  it  the  covenant  of  warranty,  it  would  seem 
that  in  such  a  case  as  Slater  v.  Rawson,  the  covenant  of  seisin 
would  be  saved.  And  such  seems  to  be  the  doctrine  maintained, 
more  or  less  directly,  in  several  of  the  cases  above  cited,*  al- 
though Mr.  Rawle  remarks  that  ^'  it  does  not  necessarily  follow 
that  such  a  seisin  will  support  a  covenant  for  seisin."^ 

8.  There  is  a  class  of  cases  which  impugn  the  doctrine  main- 

1  Slater  v.  Rawson,  1  Met.  450, 6  Id.  439 ;  Beddoe  v.  Wadsworth,  21  Wend.  120 ; 
Pitshngh  V.  Crogban,  2  J.  J.  Marsh.  429 ;  Cashman  v.  Blanchaid,  2  Me.  266,  268 ; 
Dickinson  v.  Hoomes,  8  Gratt  353, 397,  expressly  affirming  Slater  v.  Rawson ;  Fow- 
ler 9.  Poling,  2  Barb.  300, 304, 8.  o.  6  Barb.  165 ;  Griffin  v,  Fairbrother,  10  Me.  91, 
95 ;  I  Smith,  Lead.  Cas.,  5th  Am.  ed.  157 ;  Backns  v.  McCoy,  3  Ohio,  218;  Deyore 
r.  Sunderland,  17  Ohio,  218.  Chancellor  Kent  does  not  favor  the  doctrine.  4  Kent, 
Com.  471,  n. ;  Bartholomew  v.  Candee,  14  Pick.  167;  WiUard  o.  Twichell,  1  N.  H. 
177,  orermled  arguendo  in  Barker  v.  Brown,  15  N.  H.  176,  187;  Overfield  v. 
Christie,  7  S.  &  R.  177. 

*  Fowler  v.  Poling,  2  Barb.  304, 305 ;  Dickiason  v,  Hoomes,  8  Gratt  396 ;  Cnsh- 
man  v.  Blanchard,  1 1  Me.  269 ;  Willard  u.  Twichell,  I  N.  H.  175 ;  Marston  v.  Hobbs, 
2  Mass.  433. 

*  Ra:wle,  Cot.,  8d  ed.  53,  n.    See  also  4  Kent,  Com.  471  and  note. 
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tained  in  Marston  v.  Hobbs,  and  some  other  of  the  cases  above 
cited,  that  actual  seisin  and  possession  of  granted  premises  bj 

the  grantor,  when  he  makes  his  deed,  supports  Us 
[*658]  *coyenant  that  he  is  lawfully  seised.     And  Mr.  Ravle 

says  that  the  doctrine  is  confined  to  the  States  inwbich 
the  cases  arose,  and  has  not  passed  without  contradictioD  in 
others.^    In  New  Hampshire,  the  doctrine  is  severely  m6r 
cised  in  the  opinion  of  Parker,  Ch.  J.,  in  Parker  v.  Brown, 
and  it  is  maintained,  that  a  covenant  that  one  is  lawfuUj 
seised,  is  not  supported  by  a  seisin  which  may  be  good  against 
all  but  the  true  owner,  since  it  is  not  a  seisin  in  the  park's 
own  right  in  fee.    "  Parties,"  says  the  Chief  Justice, "  not  con- 
versant with  the  law,  ordinarily  understand  this  covenant  as 
an  assurance  of  a  title,  and  we  are  of  opinion  that  they  have 
the  right  so  to  understand  it,"  ^*  that  the  deed  may  transmit  a 
seisin,  in  virtue  of  which  and  a  possession  under  it,  the  grantee 
may  obtain  evidence  of  an  indefeasible  fee-simple,  does  not 
show  that  the  terms  of  the  covenant  are  fulfilled."  ^    If  tkie 
court  mean  by  the  covenant  of  seisin  being  one  of  assurance  of 
title,  what  that  term  ordinarily  implies,  it  seems  to  go  the 
whole  length  of  affirming  that  such  covenants  run  ¥rith  the 
land,  as  it  is  laid  down  in  broad  terms  that  ^^all  covenants  con- 
cerning title  run  with  the  land,  with  the  exception  of  those 
that  are  broken  before  the  land  passes."  ^    So  that,  instead  of 
being  a  covenant  in  prcesentiy  it  is  both  present  and  future  in 
its  operation,  and  in  its  future  operations  is  like  that  of  var- 
ranty.  In  Lockwood  v.  Sturdevant,  the  court  of  Connecticut,  af- 
ter remarking  in  regard  to  Marston  t;.  Hobbs  and  Twambly  tr. 
Henley,  that  '^  if  these  determinations  are  considered  as  law, 
they  will  not  aid  the  party  citing  them,"  take  occasion  to  com- 
ment upon  and  dissent  from  the  law  of  these  cases.     The  case 
under  consideration  was  one  where  the  covenant  declared  on 
was  that  the  grantor  was  seised  ^^  as  of  a  good  indefe4t$iiie  es- 

1  Rawie,  Cot.,  3d  ed.  26 ;  4  Kent,  Com.  471,  noiS ;  Kincaid  v.  Bnttitfi,  & 
SnMd,  120. 

s  Parker  v.  Brown,  15  N.  H.  176,  187,  reaffirmed  in  Partridge  v.  Hatdi,  18  N. 
H.  498.    See  also  Milb  v.  Catlin,  22  Verm.  106  ;  Bnndt  v.  Foster,  5  Iowa,  S»«. 

*  4  Kent,  Com.  473;  Bawte,  Cot.,  8d  ed.  833;  that oOTenanti of  seirindontf 
mn  with  the  land,  2  Sngd.  Vend.,  Ham.  ed.  458,  and  note.  Grifflo  p.  Faiibrote, 
10  Me.  95.    See  Backas  v.  M'Coy,  8  Ham.  219^  fbltowiag  Khigdon  v.  Kottie. 
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tate  ia  fee-simple  "  when,  in  fact,  he  had  oulj  a  life  estate.    In 
the  opinion  of  the  court,  it  is  said :  ^*  A  seisin,  in  fact,  as 
it  has  been  called,  is  not  an  indefeasible  estate,  and  a  seisin 
for  life  is  not  an  estate  in  fee."  ^    A  covenant  of  this 
^special  character,  as  will  be  shown  hereafter,  is  re-  [*654] 
garded  as  essentially  different  from  the  ordinary  cove- 
nant of  seisin,  and,  therefore,  did  not  seem  to  call  for  this 
criticism.     Questions  analogous  to  these  have  arisen,  and  been 
considered  by  the  court  of  Vermont,  in  one  of  which  reference 
is  made  to  the  case  of  Marston  v,  Hobbs,  and  a  distinction  is 
recognized  between  a  covenant  that  the  grantor  ^^  is  lawfully 
seised  in  fee,"  and  that  he  is  "  seised  of  an  indefeasible  estate 
in  fee-simple."    The  case  was  a  peculiar  one,  and  was  between 
the  original  parties  where  the  land,  when  conveyed,  was  in  a 
state  of  nature,  and  the  covenantor  had  no  title  to  it  beyond 
mere  possession  when  he  made  his  deed,  and  the  grantee  was 
never  disturbed  in  his  possession  until,  by  lapse  of  time,  he  had 
acquired  an  undisputed  tide  to  the  land  by  the  statute  of  lim^ 
itations.     The  plaintiff,  in  an  action  upon  the  covenant  of 
seisin,  recovered  nominal  damages.     The  court  refer  to  Abbot 
V.  Allen,  sustaining  the  distinction  between  a  covenant  of  seisin 
and  one  of  seisin  of  an  indefeasible  estate,  in  which  case, 
Marston  v.  Hobbs  is  referred  to  upon  the  same  point.'    In 
Catlin  V.  Hurlburt,  the  court  examine  the  original  doctrine  of 
covenants  of  seisin,  and  suggest  that  they  were  introduced  into 
deeds  to  guard  against  such  an  adverse  possession  as  would 
render  the  deed  void,  as  would  have  been  the  case  at  common 
law,  and,  as  is  stated  by  the  court,  '^  is  now  the  case  by  virtue 
of  our  statute,  if  there  be  an  adverse  possession."    ^^  While  we 
had  no  such  statute,"  they  add,  '^  in  this  State,  and  there  was 
no  special  reason  for  inserting  that  covenant,  except  to  follow 
existing  forms,  the  phraseology  of  that  covenant  has  been  va- 
ried, and  it  has  generally  been  considered  synonymous  with 
covenant  of  title,^and  frequently  has  been  so  worded  as  necessa- 
rily  to  be  a  covenant  of  title."    So  that  the  character  of  the 
covenant  in  that  State  seems  to  depend  chiefly  upon  local  law.^ 

1  Lockwood  V.  Stardeyant,  6  Conn.  374,  8S6. 

<  Garfield  v.  Williams,  2  Verm.  327  ;  Abbot  o.  Alkn,  14  Johns.  248,  252. 
*  Ckdio  p.  Huflbnit,  3  Verm.  403-407.    See  Brandt  v.  Foster,  5  Iowa,  299. 
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9.  Much,  therefore,  must  depend,  in  determiniDg  the  effect 

to  be  given  to  covenants  of  seisin,  upon  the  meaning 
[*655]  which  ^courts  attach  to  the  term.    If  it  is  limited 

to  the  mere  fact  of  being  in  possession  under  a  claim 
of  right,  then  such  possession  will  support  it,  and  the  absence 
of  it  will  be  a  breach,  and  the  language  of  a  large  number  of 
cases  is  thereby  sustained,  that  the  covenant  of  seisin  is  brok- 
en, if  at  all,  as  soon  as  made.  And  Mr.  Rawle,  in  reference 
to  the  effect  of  possession  in  supporting  the  covenant  of  sei- 
sin, remarks :  ^'  There  is  one  point  of  view  from  which  the 
construction  thus  given  to  this  covenant,  might  readily  appear 
to  be  correct.  Since  possession,  enduring  for  a  sufficient 
length  of  time,  will,  under  the  limitation  acts,  ripen  into  a 
good  title,  there  would  seem  reason  for  holding  that  such 
possession  should  be  regarded  as  an  actual  estate,  from  the  mo- 
ment of  its  commencement,  and,  therefore,  that  the  seisin 
which  this  covenant  purports  to  assure,  might  properly  be  used 
in  its  old  signification,  and  not,  as  has  been  more  recently  the 
case,  as  synonymous  with  title."  ^  Whatever  is  asserted  hy 
the  deed  to  be  true,  or  covenanted  therein  to  be  true,  as  that 
the  covenantor  is  seised,  or  lawfully  seised,  must  be  true  or 
false  at  that  time,  and  will  not  become  otherwise  by  any  subse- 
quent event.  And  if,  for  instance,  he  is  in  possession,  and  cov- 
enants that  he  has  a  right  to  convey  the  estate  to  another,  it  is 
just  as  true  after  having  been  in  such  possession  a  montii  or  a 
year,  as  it  would  be  if  this  possession  had  been  continued  nine- 
teen years  and  three  hundred  and  sixty  days.  And  if  the  cov- 
enant is'  broken  as  soon  as  made,  it  is  difficult  to  understand 
how  it  can  afterwards  run  with  the  land,  through  subsequent 
conveyances,  to  after  purchasers  as  assignees. 

10.  It  seems,  from  the  statement  of  Mr.  Rawle,  that,  while  in 
this  country,  ^'  seised  "  and  '^  lawfully  seised  "  are  but  different 
forms  of  the  same  covenant,  and  identical  in  effect;^  in  the 
early  English  cases,  these  terms  were  held  to  mean  the  same  as 
^* seised  of  an  indrfeastble  estate."'    The  effect  of  the  latter 

covenant  in  this  country,  when  expressly  made,  is  uni- 
[*656]  formly  *held  to  extend  further  than  that  of  the  ordi- 

1  Rawle,  CoT^  Sd  ed.  S3,  S4. 

*  Bawle,  Cot.,  3d  ed.  ao ;  4  Due,  Abr.  339.  *  Bawle^  0>f .  10. 
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Daiy  covenant  of  seisin,  and  to  cover  an  existing  outstand- 
ing title  adverse  to  that  of  the  grantor.     It  is  intended  to 
meet  the  case  where  one  is  in  possession,  and  his  grantee 
wishes  for  a  remedy,  if  he  shall  discover  that  a  third  person 
has  a  better  title  which,  for  any  reason,  he  does  not  see  fit  to 
enforoe  by  eviction,  so  as  to  lay  a  foundation  for  an  action  by 
the  grantee  upon  his  covenant  of  warranty.    The  damages  in 
an  action  upon  such  a  covenant  may  be  merely  nominal,  as  in 
the  case  above  cited  of  Garfield  v.  Williams,  where  the  plaintiff 
had  been  suffered  to  enjoy  undisturbed  possession  under  his 
conveyance  till  his  title  had  become  consummated  by  the  stat- 
ute of  limitation.^    This  latter  form  of  the  covenant  of  seisin, 
though  not  in  general  use  in  this  country,  is  fully  recognized, 
in  the  distinction  between  its  terms  and  those  in  which  such 
covenant  is  usually  framed,  by  many  of  the  cases,  among  which 
the  following  may  be  referred  to.'    It  may  be  remarked  in 
passing,  that  if  the  covenant  of  seisin  is  deemed  to  be  broken 
by  a  mere  want  of  title  in  the  grantor,  who  is  in  possession  un- 
der a  claim  of  right,  and  conveys  the  land  with  the  usual  cove- 
nant of  warranty  as  well  as  of  seisin,  and  if  the  grantor's  deed 
conveys  the  possession  so  that  the  grantee  may  avail  himself  of 
it  in  giving  him  an  estate  in  the  land,  it  is  difficult  to  see  why 
the  covenantor  may  not  be  subjected  to  two  actions  if  the  title 
fails  in  the  grantee  of  his  vendee,  by  an  entry  and  eviction  by 
him  who  has  the  paramount  title,  one  in  favor  of  his  immediate 
covenantee  upon  the  covenant  of  seisin,  and  the  other  in  favor 
of  the  assignee  of   the  covenantee  upon  the  covenant  of  war- 
ranty. 

11.  In  one  respect  the  authorities  seem  to  be  uniform,  and 
the  rule  of  law  the  same  in  all  the  States,  except  where  the 
subject  is  controlled  by  local  statute,  and  that  is  if  the  grantor 
has  no  possession  of  land,  either  by  himself  or  by  another, 
where  he  undertakes  to  convey  it  by  deed,  and  enters 
into  a  ^covenant  ot  seisin  therein,  nothing  passes  by  [*657] 
his  deed,  and  this  covenant  is  broken  at  once ;  nor  can 

'  Gurfield  p.  Williams,  2  Verm.  32S.  See  Wilson  v.  Forbes,  2  Dev.  30 ;  Bender 
V.  Fromberger,  4  Dall.  439;  Kincaid  v.  Brittain,  $  Sneed,  123. 

*  Preston  V.  TrnemaD,  4  Mass.  627,  631 ;  Abbot  r.  Allen,  14  Johns.  248,  252  ; 
Smith  V.  Strong,  14  Pick.  128;  Collier  v.  Gamble,  10  Mo.  467,  472;  Baymond  v, 
Bajmondy  lO  Cosh.  134,  140;  Bender  v.  Fromberger,  4  Dall.  436,  439. 
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he  be  made  liable  thereon  to  any  assignee  to  whom  his  grantee 
may  undertake  to  conyej  the  estate.^  And  the  cases  cited  bor 
low,  as  well  as  some  others  already  referred  to,  state  the  doo- 
trine  as  one  of  general  application,  that  a  pn^r  covenaui  oC 
seisin  is  broken,  if  at  all,  as  soon  as  made.' 

12.  In  respect  to  what  constitutes  a  breach  of  the  eovouoit 
of  seisin,  it  has  been  held  that  the  existence  of  an  easement  or 
incumbrance  upon  the  land,  like  a  highway,  or  a  mortgage,  or 
an  equitable  lien,  is  not  such  a  breach,  if  possession  has  not 
been  taken  under  such  mortgage.^  But  the  existence  of  an 
outstanding  life  estate  would  constitute  a  breach,  and  Mr. 
Rawle  suggests  that  an  outstanding  term  of  years  might  also 
have  this  efifect.^  But  it  has  been  held,  that  if  premises,  when 
granted,  are  in  the  possession  of  another  as  tenant  of  the 
grantor,  which  was  known  to  the  grantee  at  the  time  the  deed 
was  made,  such  possession  is  not  a  breach  of  the  covenants  in 
the  grantor's  deed.  The  tenant  becomes  the  tenant  of  the 
grantee,  and  the  possession  of  the  tenant  becomes  his  posses- 
sion.^ Such  would  be  the  case  if  the  quantity  of  land  expreselj 
granted  and  described  is  materially  less  than  would  answer  to 
such  description,  at  least  such  seems  to  be  the  rule  in  South 
Carolina.®  And  the  covenant  of  seisin  would  be  broken  if 
there  were  no  such  land  in  existence  as  that  described  and 
purported  to  be  conveyed  in  the  covenantor's  deed.^  And, 
generally,  where  a  part  of  the  thing  granted  is  not  owned  by 

1  1  Smith,  Lead.  Cas.,  Stb  Am.  ed.  159;  Slater  v.  RawBon,  I  Met.  450;  Dctor 
V.  Sonderland,  17  Ohio,  60 ;  Greenby  v,  Wilcocks,  3  Johns.  1 ;  Dicklnaoo  v,  Hoomes, 
S  Gratt.  397 ;  4  Keot,  Com.  471 ;  Pollard  v,  D wight,  4  Cntnch,  430;  Walk.  Am. 
Law,  382 ;  Garfield  v.  Williams,  2  Verm.  897 ;  Bartholomew  v.  Candee,  14  Pick. 
170;  Mitchell  v.  Warner,  5  Ck>mi.  497. 

>  Rawle,  Cot.,  3d  ed.  110;  Walk.  Am.  Law,  382;  Fowler  d.  Poling,  2  Barb. 
803 ;  Coshman  v.  Blanchard,  2  Me.  269 ;  Wilson  v.  Forbes,  2  Dev.  90,  35 ;  QriiEB 
V.  Fairbrother,  10  Me.  95 ;  Bickford  v.  Ftigo,  2  Mass.  455 ;  Wilson  v.  Gocfafao,  4ft 
Penn.  St.  231. 

*  Rawle,  Cov.,  3d  ed.  51 ;  Fitzhngh  v.  Croghan,  2  J^  J.  Biarsh.  429»  437,  439 ; 
Whitbeck  v.  Cook,  15  Johns.  483;  Reasoner  v,  Edmondson,  6  Ind.  393;  Kilb  & 
CaUin,  22  Term.  98, 106. 

*  Rawle,  Coy.  52. 

*  Lindley  v,  Dakin,  13  Ind.  388. 

*  Pringle  V.  Witten,  1  Bay,  256.    See  Kincaid  v.  Brittain,  5  Sneed»  ISS. 

7  Wheelock  v.  Thayer,  16  Pick.  68,  70 ;  Baoon  r.  Lincoln,  4  Cosh.  210 ;  Basfcrt 
V.  PearBon,  9  Allen,  389. 
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the  covenantor,  but  is  owned  by  another.^    As  if  one  of  two 
tenants  in  common  convey  the  entire  estate  with  covenants  of 
seisin,  the  covenant  as  to  one  half  tlie  estate  would  be  broken 
at  once,  and  the  purchaser  might  recover  back  one  half  the 
purchase-money.^    And  where  one  owning  land  on  which  was 
a  spring  of  water,  granted  to  another  the  right  to  take  the  water 
by  pipes  and  carry  it  on  to  other  land,  and  then  sold  his  estate 
with  covenants,  it  was  held  that  there  was  thereby  a  breach  of 
the  covenant  of  seisin  in  respect  to  the  spring.^    So  if  there  are 
buildings,   or  fences,  or  other  fixtures  standing  upon  and 
attached  to  premises  conveyed  with  covenants  of  seisin,  and 
these  buildings,  &c,  belong  to  other  persons  who  have  a  right 
to  remove  them,  the  covenant  of  seisin  will,  if  no  excep- 
tion of  these  is  made  in  the  grant,  be  broken ;  and  *the  [*658] 
purchaser  of  the  estate  may,  in  an  action  thereon,  re- 
cover the  value  of  such  buildings  and  fixtures.^      But  one  in 
possession  under  a  patent  who  conveys  with  covenants  of  seisin, 
would  not  be  liable  thereon,  because  such  patent  was  voidable, 
and  with  it  the  title  to  the  premises.'^    And  if  one  purchases  of 
another,  with  covenants  of  seisin,  lands  of  which  he  is  himself  in 
possession,  and  to  which  he  has  a  good  title,  and  these  facts 
were  known  to  him  at  the  time  of  taking  his  deed,  he  could  not 
recover  of  his  covenantor  in  an  acUon  for  a  breach  of  such 
covenant.* 

13.  Much  that  has  been  said  of  the  covenant  of  seisin  and 
right  to  convey,  may  be  applied  to  the  covenant  against  incum- 
brances. If  there  be  an  incumbrance,  the  covenant,  being  in 
prcesentij  is  broken  as  soon  as  made.^  But  incumbrances  are 
so  various  in  their  description  and  character,  that  the  same 
rule  cannot  well  be  applied  to  all.  Some  of  them,  like  an  ex- 
isting right  of  way  over  the  premises,  or  a  permanent  easement, 

1  Mott  V.  Pahner,  1  Comst  M4 ;  Brandt  v.  Sbster,  5  Clarke  (Iowa),  S95 ;  Wilsoo 
V.  Forbes,  2  Dev.  (Lew,)  35. 

*  Downer  «.  Smith,  38  Verm.  468. 

*  Clark  «.  Oonroe,  88  Verm.  469. 

*  Mott  V.  Palmer,  1  Comst.  564,  572,  ease  of  a  fence ;  West  o.  Stewart,  7  Penn. 
St  122,  ease  of  a  bnildiof; ;  Powers  v.  Dennison,  80  Verm.  752;  Van  Wagner  v. 
Van  Noetrand,  19  Iowa,  427. 

*  PoUaid  V.  Dwight,  4  Crancb,  430,  482. 

*  FStch  V.  Baldwin,  17  Johns.  161. 

7  Cathcart  v.  Bowman,  5  Penn.  St.  317;  Ckrk  9,  Swift, 3  Met.  392. 
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are  as  much  incumbrances  when  the  deed  is  made  as  they  ever 
can  be,  and,  of  course,  actually  diminish  and  detract  from  the 
value  of  the  estate  at  that  time.  Other  incumbrances,  like  an 
existing  right  of  dower,  or  an  outstanding  mortgage,  may  or 
may  not  impair  the  value  of  the  premises  conveyed,  according 
as  these  claims  are  or  are  not  enforced.  The  person  entitled 
to  dower  may  die  before  having  it  set  out,  or  the  mortgagor 
may  pay  the  mortgage  debt  and  relieve  the  estate.  If,  in  the 
cases  first  supposed,  the  covenantee  sues  upon  his  covenant,  he 
recovers  the  damage  which  the  estate  sustains  by  the  existence 
of  such  a  permanent  incumbrance.  In  the  other,  he  can  only 
recover  nominal  damages  until  it  shall  have  been  ascertained 
that  the  widow  or  mortgagee  will  enforce  their  claim,  and  he 
has  paid  or  satisfied  the  same.^    Suppose  that  such  a  grantee 

conveys  the  estate  to  a  third  person,  by  a  deed  of  quit- 
[*659]  claim  or  other  'deed  not  of  warranty,  and  the  dower 

right  or  mortgage  is  then  enforced,  for  the  first  time, 
against  the  last-named  purchaser,  and  regarding  the  first  grant- 
or's covenant,  as  to  these  incumbrances,  as  one  inprceunti^&e 
second  purchaser  would  be  without  remedy  against  him,  being 
a  mere  assignee  of  a  covenant,  broken  before  assignment  made. 
But  if  he  shall  be  evicted  by  the  enforcement  of  the  widow  or 
mortgagee's  claim,  these  being  paramount  titles  to  his,  he  may 
avail  himself  of  the  covenant  of  warranty,  if  there  were  one 
contained  in  the  first  deed,  disregarding  altogether  that  against 
incumbrances.^ 

14.  An  incumbrance,  within  the  terms  of  the  covenant 
against  them,  is  said  to  be  ^^  every  right  to,  or  interest  in,  the 

1  Presoott  V.  Traeman,  4  Mass.  627,  629 ;  Thayer  v.  Clemenoe,  22  Pidc.  490, 
493 ;  Clark  v.  Swift,  3  Met  390,  392 ;  Wjman  v.  BaUard,  12  Mass.  304 ;  Tofts  e. 
Adams,  8  Pick.  547 ;  Rawle,  Cor.,  3d  ed.  1 1 1  -1 14 ;  Id.  347 ;  VThitoey  p.  Dtosmore, 
6  Cush.  127;  Fank  v.  CresweU,  5  Clarke  (Iowa),  62;  Andrews  v.  DaTiaoa,  17 
N.  H.  416. 

^  Sprague  o.  Baker,  17  Mass.  586,  where  Wilde,  J.,  intiiiiates,  thai  in  sach  a  case 
as  is  supposed  in  the  text,  the  purchaser  might  recover  upon  the  ooTenant  against 
incumbrances,  and  clearly  might  upon  covenant  of  warranty.  Tofts  v.  Adams,  8 
Pick.  547 ;  Thayer  v.  Clemence,  22  Pick.  490,  494 ;  Wlutney  v.  Dinsmore,  6  Ciisk. 
124, 128.  In  Foote  v.  Burnet,  10  Ohio,  317, 333,  the  court  Md  that  a  oovenont 
against  incumbrances  ran  with  the  land,  as,  in  a  former  case,  they  had  held  was 
the  case  with  covenants  of  seisin.  Backus  v.  McCoy,  3  Ohio,  211.  See  abo 
M'Ciady  v.  Brisbane,  1  Nott  &  McC.  104. 
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laod,  to  the  diminution  of  the  value  of  the  land,  but  consistent 
with  the  passage  of  the  fee  by  the  conveyance.^    An  inchoate 
right  of  dower  is  an  incumbrance  within  the  meaning  of  the 
covenant  against  these.'    So  a  condition,  the  non-performance 
of  which  by  the  grantee  may  work  a  forfeiture  of  the  estate,  is 
also  an  incumbrance.^    But  the  fact  that  the  land  conveyed  is 
covered  with  water  is  not  an  incumbrance,  whether  it  be  by  a 
natural  pond  or  artificial  flowing,  if  done  without  right  by  the 
grantor  or  a  stranger.    The  remedy  of  the  grantee  in  such  a 
case  is  in  a  different  form  from  an  action  upon  his  covenant.^ 
So  is  a  paramount  title,  and  the  existence  of  such  an  outstand- 
ing title  is  a  breach  of  this  covenant,^  or  an  existing  lien  for 
taxes.^'  But  in  Louisiana  a  vendor  is  not  bound  by  his  warranty 
in  respect  to  servitudes  which  are  apparent,  but  would  be,  if 
they  were  non-apparent.^    In  Pennsylvania  the  court  held  a 
highway  across  the  granted  premises,  which  had  existed  thirty 
years,  not  to  constitute  an  incumbrance  within  the  meaning  of 
the  covenants  in  a  deed.    But  a  private  way  would  be  an  in- 
cumbrance.^   And  a  covenant  which  runs  with  the  land,  creat- 
ing a  charge  thereon,  is  also  deemed  an  incumbrance.   Such,  for 
instance,  as  a  covenant  to  maintain  a  division  fence  along  the 
entire  line  bet^meen  the  granted  premises  and  lands  adjoining 
them.^     But  it  seems  that  a  clause  in  the  grantor's  deed  that 
the  grantee,  his  heirs  and  assigns,  shall  maintain  a  fence  along 
the  line  of  the  granted  land,  is  a  personal  obligation  alone,  and 
not  an    incumbrance  binding  the  estate.^^    And  where  the 
maintaining  a  fence  between  two  parcels  is  imposed  upon  one 

1  Preocotfc  V.  Trneman,  4  Masg.  627,  630 ;  Caiy  v.  Daniels,  8  Met  482. 

*  Shearer  v.  Ranger,  22  Pick.  447;  Jenks  v.  Ward,  4  Met.  412;  Fletcher  v. 
Sute  Bank,  37  N.  H.  397.  Bat  see  Bostwick  v.  Williams,  36  HI.  69;  Powell  v. 
Monaon  Co.  3  Mason,  355. 

'  Jeaka  v.  Ward,  sup.  ^  Kidder  v.  George,  18  N.  H.  572. 

*  Cornell  v.  Jackson,  3  Cnsh.  309. 

*  Long  V.  Moler,  5  Ohio,  k.  a.  271 ;  Mitchell  v.  Pillsbory,  5  Wis.  407. 
'  I^allande  9.  Wenti,  18  La.  An.  290. 

*  Wilson  V.  Cochran,  46  Penn.  St.  232;  Butler  v.  Gale,  27  Verm.  739^  Bawle, 
Cot.,  3d  ed.  116, 117;  contra^  Kellogg  v.  IngersoU,  2  Mass.  101 ;  Rawle,  Cor.,  8d 
ed.  119,  noteu 

*  KellogST  V.  Robinson,  6  Verm.  276.  See  Dnfiy  v.  N.  T.  it  HarL  R.  R.  2  Hil- 
iDn,  496. 

»  Parish  «.  Whitney,  3  Graj,  516 ;  Plymouth  v.  Canrer,  16  Pick.  183. 
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of  the  owners,  he  is  to  construct  it  of  a  reasonable  and  suitable 
width,  height,  and  materials,  and  is  at  liberty  to  place  it  in 
equal  parts  on  each  side  of  the  dividing  line.^    A  right  in  the 
owner  of  a  mill  to  enter  upon  the  land  of  another  and  clear  iho 
channel  of  the  stream,  is  not  an  incumbrance  upon  the  preni- 
iaes,  but  the  exercise  of  a  natural  right.^    Nor  does  it  affect  the 
rights  of  the  parties  claiming  under  the  covenant  against  in- 
cumbrances, that  the  existence  of  the  incumbrances  complsdned 
of  was  known  to  the  covenantee  when  the  conveyance  was 
made.^    If,  when  a  party  grants  his  estate  with  covenants 
against  incumbrances,  there  is  a  process  like  partition  pendmg, 
which  is  afterwards  consummated,  and  the  purchaser  wholly 
divested  of  his  title,  it  is  a  breach  of  this  covenant,  and  under 
it  he  may  recover  back  the  purchase-money  paid.^    But  the 
definition  is,  of  course,  a  general  one,  embracing  a  great  va- 
riety of  things  which  would  be  accounted  incumbrances,  many 
of  which  are  collected  by  Mr.  Bawle,  to  whose  work  the  reader 
is  again  referred.^    An  outstanding  condition,  which  may  de- 
feat the  title  to  the  estate  granted,  is  not  deemed  an  incuin- 
brance  within  the  meaning  of  a  covenant  against  incumbran- 
ces.® 

14  a.  The  covenant  against  incumbrances,  ^has  far  consid- 
ered, has  related  to  something  existing  at  the  time  of  making 
the  deed,  which  has  been  held  to  constitute  an  incumbrance. 
Such  covenants  being  inprcB$mti^  and  being  broken  as  soon  as 
made,  cannot,  for  obvious  reasons,  run  with  the  estate  to  subse- 
quent owners,  so  as  to  entitle  them  to  sue  for  the  breach  there- 
of. Such  a  covenant  must,  obviously,  be  an  inadequate  rem- 
edy in  those  cases  where  the  incumbrance  exists  at  tiie  time  of 
making  the  deed,  but  is  inchoate,  so  far  as  occasioning  loss  or 
damage  to  the  purchaser  is  concerned.  Besides  the  cases 
above  stated  of  a  right  of  dower,  or  an  outstanding  mortgag^^ 
the  value  or  amount  of  which  it  may  not  be  possible  to  ascer- 

1  NeweH  v.  Hill,  2  Met.  180.  *  PraMott  v.  Willia|DS»  5  M«t  4S9. 

a  Bo^nsy  v.  Newton,  7  Pick.  99;  Loog  v.  Moler,  5  Ohio,  h.  ».  271 ;  Medler  r 
Satt,  8  Ind.  171 ;  Snyder  v.  Lane,  10  Ind.  424;  Kineaid  o.Brittain,  &  SuBcd,!!^ 
125;  Funk  v,  Tcneida,  11  S.  &  R.  112. 

«  Chapel  V.  Bull,  17  Mais.  218 ;  Fonk  o.  Creawell,  5  CUarke  (lowm),  tti. 

*  Bawle,  CoF.,  3d  ed.  113,  eC  aeq, 

*  Estabrook  v.  Smith,  •  Grajr,  572,  57$. 
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tain  until  after  the  covenantee  shall  have  parted  with  his  estate 
to  a  third  party,  maj  be  the  case  of  an  attachment  outstanding 
upon  the  land,  or  a  judgment  lien  which  the  creditor  maj 
never  enforce,  or,  if  at  all,  not  until  the  vendee  shall  have  con- 
veyed his  estate.    In  such  cases  the  actual  damages  arising 
from  the  lien  do  not  accrue  until  the  estate  shall  have  passed 
into  a  third  person's  hands,  who,  upon  the  well-settled  doctrine 
upon  the  subject,  cannot  sue  upon  this  covenant.    Wilde,  J., 
aa  stated  in  the  note  in  Sprague  v.  Baker,  was  inclined  to  hold 
that  this  covenant  did  run  with  the  land,  so  far  as  to  allow  the 
purchaser  to  recover  for  such  new  damages  as  should  arise  to 
him  as  the  o:wuer,  while  he  was  such.     But  this  doctrine  was 
afterwards  overruled,  and  the  law  in  this  country,  as  to  exist- 
ing incumbrances,  may  be  considered  as  settled.^    In  England, 
there  is  a  covenant  usually  inserted  in  dpeds,  as  to  title  for  in- 
demnity against  incumbrances.      It  is  future  in  its  character, 
and  intended  to  be.    In  the  words  of  Mr.  Piatt :  ^^  It  is  not  a 
covenant  that  the  estate  is  free,  and  shall  remain  free  from  in- 
cumbrances, but  that  the  purchaser  shall  enjoy  it  free  from 
such  incumbrances."  ^    And  in  all  these  cases,  where  the  in- 
cumbrance is  of  a  nature  to  work  an  eviction  of  the  purchaser 
as  the  terre-tenant,  he  may  always  protect  himself  under  a  cov- 
enant of  warranty,  which  runs  with  the  land,  as  was  the  case 
in  Tuflbs  v.  Adams.^     But  may  there  not  be  inchoate  rights 
in  respect  to  laud  existing  at  the  time  of  a  conveyance,  which 
are  not,  in  themselves,  incumbrances,  but  may  become  such  at 
a  future  time,  and,  before  they  become  such,  the  grantee,  with 
a  ooTenant  against  incumbrances,  may  convey  the  estate  to  a 
third  person  by  a  deed  of  quitclaim,  and  where,  if  the  covenant 
against  incumbrances  does  not  run  with  the  land,  such  second 
purchaser  would  be  wholly  without  indemnity  or  relief  ?    Sup- 
pose A,  while  the  owner  of  lands,  conveys  to  B  a  right  of  way 
across  them,  upon  strictly  a  condition  precedent,  such,  for  in- 
stance, as  that  he  sliall  erect  a  house,  oonstruct  a  bridge  across 
A  stream,  or  some  such  act,  with  which  the  way  is  to  be  used  as 
an   easement ;  and  A  should  then  convey  this  land  to  J.  S., 

1  Bawle,  Coy.  346 ;  Whitney  v.  Diiuiiiote,  6  Ciub.  194. 
s  Plfttt,  Coy.  330;  B»wle,  Coy.  109 
s  Tofts  V.  Adftms,  8  Pick.  547. 
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with  a  coyenant  of  seisin,  and  that  the  premises  are  free  of  in- 
cumbrances, and  also  of  warranty.     Subsequently,  J.  S.  0611- 
veys  this  land,  by  deed  of  quitclaim,  to  J.  N.,  and  while  he  is 
the  owner,  and  in  possession  of  it,  B  erects  his  house,  or  per- 
forms the  condition  whereby  the  right  to  this  easement  be- 
comes consummated.    If  J.  N.  cannot  sue  upon  this  covenant, 
as  running  with  the  estate,  is  he  not  wholly  without  remedy, 
and  has  not  the  Tender,  in  that  way,  wholly  escaped  liabilitj 
under  his  covenants  ?   Such  as  an  incumbrance  is  not  a  breach 
of  the  covenant  of  seisin,  nor  does  it  seem  to  be  of  the  cove- 
nant of  warranty,  since  it  does  not  work  an  eviction  of  the  terre- 
tenant.     Would  it  not  be  necessary  to  refer  such  a  case  to  the 
general  principles  governing  covenants  of  title,  rather  than  Uie 
rules  which  have  been  laid  down  as  to  covenants  against  in- 
cumbrances not  running  with  the  land?    The  rule  upon  the 
general  subject  is  thus  stated  :  '^  It  is  a  settled  rule,  on  both 
sides  of  the  Atlantic,  that  until  breach,  the  covenants  for  title, 
without  distinction  between  them,  run  with  the  land,  to  heirs 
and  assignees."  ^    And  the  language  of  Wilde,  J.,  in  the  case 
of  Sprague  t;.  Baker,  already  cited,  in  respect  to  the  right  of  an 
assignee  to  recover  upon  a  covenant  as  to  title,  bears  directly 
upon  the  same  point :  *^  He  is  principally  interested  in  the  cov- 
enant, and  those  covenants  run  with  the  land  in  which  the 
owner  is  solely  or  principally  interested,  and  which  ai-e  neces- 
sary for  the  maintenance  of  his  rights.   Covenant  lies  by  an  as- 
signee on  every  covenant  which  concerns  land."^    It  would 
seem,  therefore,  that  the  covenant  against  incumbrances  may 
run  with  the  land,  and  may  be  sued  by  whoever  is  the  owner 
of  the  land,  if  the  same  be  not,  in  fact,  broken,  until  such  own- 
er shall  have  acquired  title  to  the  premises,  provided  the  in- 
cumbrance shall  be  of  such  a  nature,  that  when  it  takes  effect 
to  impair  the  value  of  the  premises,  it  relates  back  to  the  time 
of  making  the  deed  and  covenant. 

15.  The  broadest  and  most  effective  of  the  covenants  con- 
tained in  American  deeds,  is  that  of  warranty,  which,  as  has 
already  been  remarked,  in  some  of  the  States,  is  the  only  one  in 

^  4  Kent*  C!om.  473 ;  Bawle,  Cot.  336. 

'  Sprague  o.  Baker,  17  Mass.  586.    See  EeUogg  o.  Bobinson,  6  Vena.  276, 

tso. 
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general  use.^    It  is  future  in  its  terms  and  operation, 
and  *run8  with  the  estate,  in  respect  to  which  it  is  [*660J 
made,  into  the  hands  of  whoever  becomes  the  owner  of 
such  estate.    But  if  once  broken  by  an  eviction,  the  covenant  of 
warranty  stands  upon  the  same  ground  as  the  covenants  which 
are  broken  as  soon  as  made.^    It  is  not  only  a  means  of  obtain- 
ing recompense  for  the  loss  of  the  land  so  held,  but  it  often 
operates  to  create  u  title  to  land  by  way  of  estoppel,  even 
against  the  grantee  of  the  warrantor,  by  preventing  a  party 
from  setting  up  an  otherwise  good  title  to  the  same,^  as  where 
one  having  no  title  to  land,  conveys  it,  with  a  covenant  of  war- 
ranty, and  afterwards  acquires  a  title  to  the  same,  he  is  es- 
topped to  claim  the  land,  and  this  extends  to  his  second  gran- 
tee in  favor  of  the  covenantee.    And,  in  some  cases,  an  heir  is 
thereby  rebutted  from  claiming,  by  another  and  better  title,  the 
land  which  his  ancestor  had  conveyed  with  warranty,  if  such 
heir  receives  assets  from  his  ancestor,  the  covenantor,  suffi- 
cient to  make  good  such  warranty.^    And  one  thing  is  to  be 
observed,  in  giving  the  effect  above  stated  to  the  covenant  of 
warranty,  where  no  estate  passes  by  the  deed,  that  by  means  of 
the  estoppel  the  covenant  attaches  to  the  estate  as^  soon  as  the 
covenantor  acquires  it,  although  until  then  there  was  no  estate 
with  which  it  could  be  held  to  run.* 
16.  Though  the  covenant  of  warranty  in  a  deed  is  now  a  per- 

*  Note.  —  By  the  law  of  MiBsoari,  one  who  conveyB  land,  with  covenant 
of  warranty,  may  attach  the  covenant  to  the  seisin,  so  as  to  run  to  assignees, 
although,  at  the  time  of  conveying  the  land,  he  had  no  seisin  thereof.  Van- 
court  17.  Moore,  26  Mo.  92. 

^  Rawle,  Cov.,  3d  ed.  203,  note,  mentions,  generally,  that  such  is  the  case  in  the 
Sootbern  and  Western  States,  as  well  as  Pennsylvania,  and  quotes  the  language  of 
Lumpkin,  J.,  of  Georgia,  that  in  twenty- five  years'  practice  he  never  saw  a  deed  with 
the  covenant  of  seisin,  against  incumbrances  or  for  further  assurance.  Leary  v. 
Durham,  4  6a.  593,  601 ;  Dickinson  v.  Hoomes,  8  Gratt.  353,  399.  But  see  Kin- 
caid  P.  Brittain,  5  Sneed,  120. 

*  Wilson  V.  Cochran,  45  Penn.  St.  229. 

*  Walk.  Am.  Law,  383 ;  White  v.  Patten,  24  Pick.  324 ;  Allen  v,  Sayward,  5  Me. 
S31 ;  Somes  r.  Skinner,  3  Pick.  52;  Jackson  v.  Stevens,  13  Johns.  316 ;  Jackson  v. 
Marray,  12  Johns.  201;  Kimball  v.  Blaisdell,  5  N.  H.  533;  Terrett  o.  Taylor,  9 
Cranch,  53 ;  ante,  ch.  2,  S  6,  pi.  35. 

^  Batea  v.  Noreross,  17  Pick.  14^1 ;  Cole  v.  Raymond,  9  Gray,  217  ;  Torrey  v. 
Minor*  1  S.  &  M.  Ch.  489. 
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sonal  one,  binding  the  warrantor  and  his  personal  represenU^ 
lives,  it  is  important  to  understand,  somewhat,  the  nature  %nd 
character  of  the  remedy  for  which  it  has  become  a  substitute. 
This  is  principally  important  when  the  measure  of  the  recoin- 
pense  for  a  breach  of  such  covenant  is  considered.    The  cove- 
nant answering  to  this  in  English  deeds,  is  that  for  quiet  en- 
joyment.*   And  as  synonymous  with  that  for  quiet  enjojmeai, 
it  can  only  be  broken  by  something  equivalent  to  an  eviction  or 
disturbance  of  possession  of  grantee.    It  is  not,  therefore,  bro- 
ken by  an  outstanding  incumbrance  like  an  inchoate  right  of 
dower.    The  covenant  extends  to  lawful  disturbances  only,  and 
not  to  tortious  acts.   And  if  the  covenantor  do  the  acts,  he  most, 
in  order  to  make  it  a  breach  of  the  covenant,  do  them  under  the 
claim  and  assertion  of  a  right.^    So  if  the  covenantee  find 
another  in  possession  under  a  paramount  right,  when  he  takes 
his  deed,  he  may  have  an  action  upon  this  covenant,  without 
being  obliged  to  subject  himself  to  the  hazard  of  an  action  of 
trespass  by  first  entering  upon  the  premises,  and  being  oust- 

ed.a 
[*661]      *17,  The  doctrine  of  warranty  is  of  feudal  origin, 

and,  as  anciently  understood  and  practised,  involved 
the  application  of  a  system  of  rules  of  great  subtlety  and  refine- 
ment   It  grew  out  of  the  relation  of  lord  and  vassal,  in  respect 

*  Note.  —  The  form  of  this  covenant  is  as  follows :  "  And  that  it  shall  be 
lawful  for  the  said  grantee,  his  heirs  and  assigns,  from  time  to  time,  and  tt 
all  times,  hereafter,  peaceably  and  quietly  to  enter  upon,  and  have,  hold, 
occupy,  possess,  and  enjoy  the  said  lands  and  premises  hereby  oonrejed,  or 
intended  so  to  be,  with  their  and  every  of  their  appurtenances,  and  to  have, 
receive,  and  take  the  rents,  issues,  and  profits  thereof,  to  and  for  his  and  their 
nse  and  benefit,  without  any  let,  suit,  trouble,  denial,  eviction,  interruption, 
claim,  or  demand  whatsoever,  of,  from,  or  by  him,  the  said  grantor,  or  kii 
heirs,  or  any  other  person  or  persons  whomsoever."  Rawle,  Gov.,  3d  ed.  165. 
By  recurring  to  page  *610,  of  this  work,  the  reader  may  see  the  fonn  of  ft 
covenant  of  warranty,  substantially  such  as  is  in  general  use  in  this  coontiyi 
and  can  compare  the  redundancy  of  terms  in  the  one  with  the  terM  brevitj 
of  the  other.     See  Funk  v.  Creswell,  5  Iowa,  6S. 

1  Beebe  v,  Swartwout,  3  Gilm.  179,  181 ;  Bostwick  p.  Williams,  36  HI.  69, 70. 

'  Clark  V.  Gonroe,  38  Verm.  469 ;  contra,  Kortz  o.  Carpenter,  5  Johns.  110;  bat 
the  text  sustained  Grist  o.  Hodges,  3  Dev.  200;  Rawle,  Gov.,  3d  ed.  853,  255- 
Whether  a  mere  easement  can  be  a  breach  of  warranty,  see  Rawle,  Gov.  293, 3d 
ed. ;  Wilson  v,  Cochran,  sup.  p.  233. 
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to  the  land  which  the  former  gave  to  the  latter,  and  for  which 
he  was  to  receive  in  return  the  services  prescribed  by  the  terms 
of  the  tenure  by  which  the  latter  held  it.  Upon  accepting  hom- 
age, the  lord  became  bound,  among  other  things,  to  defend  the 
title  of  the  land  for  which  the  vassal  had  done  the  homage.  If 
the  tenant's  title  was  disputed,  he  might  vouch  in  the  lord  to 
defend  it,  and  if  he  was  evicted,  the  lord  was  bound  to  give  him 
other  land,  by  way  of  recompense,  equal  in  value  to  that  he  had 
lost.^  Space  will  not  admit  of  tracing  the  steps  through  which 
warranty,  as  a  remedy,  passed,  from  the  time  when,  upon  a 
warrantia  Aartce^  the  plaintiff  recovered  other  lands  equal  in 
value  to  the  lands  lost,  to  the  substitution  of  a  personal  action 
for  the  recovery  of  damages  instead  of  land,  which  seems  to  have 
become  established  about  the  time  of  the  settlement  of  this 
country.  The  ancient  form  of  remedy  is  now  become  wholly 
obsolete.^ 

18.  This  covenant  of  warranty,  to  repeat,  is  a  personal  one, 
and  is,  in  effect,  a  covenant  for  quiet  enjoyment.^  As  a  per- 
sonal covenant  it  may  be  barred,  like  any  other  personal  obliga- 
tion, by  the  statute  of  limitations.  But  such  bar  would  not  af- 
fect it  as  an  estoppel  or  rebutter,  in  its  effect  upon  the  title  to 
land  in  favor  of  the  covenantee.*  But  if  before  a  breach,  the 
grantor  who  makes  the  covenant  takes  a  reconveyance  of  the  es- 
tate, it  extinguishes  the  covenant,  nor  can  it  be  revived  by  a 
new  conveyance  without  a  new  express  covenant.^ 

*19.  In  the  next  place,  it  is  a  covenant  that  runs  [*662] 
with  the  estate  in  reference  to  which  it  is  made,  and 
may  be  availed  of  by  suit  in  his  own  name,  by  any  one  to  whom 
the  same  shall  come  by  deed,  even  after  several  successive  con- 
veyances, or  a  descent  or  devise.^    It  is  often  difficult  to  distin- 

1  Stearns,  Real  Act.  121 ;  2  Bl.  Com.  300. 

*  Gore  V,  Brazier,  3  Mass.  523,  543 ;  Roll  v.  Osbom,  Hob.  20 ;  Rawle,  Cot.,  Sd 
ed.  210,  211 ;  4  Kent,  Com.  472;  Caldwell  v.  Kirkpatrick,  6  Ala.  60;  Townsend 
9.  Morris,  6  Cow.  123,  126  ;  Marston  v.  Hobbs,  2  Mass.  432,  437 ;  1  Smith,  Lead. 
Cas.,  5th  Am.  ed.  158,  166  - 168 ;  Co.  Lit.  384  a,  Batler's  note,  332. 

*  4  Kent,  Com.  472 ;  Caldwell  v.  Kirkpatrick,  6  Ala.  60, 62 ;  Townsend  v,  Monrit, 
e  Cow.  126 ;  Fowler  v.  Poling,  2  Barb.  800,  303. 

^  Cole  o.  Raymond,  9  GraT,  217.    See  Holden  o.  Fletcher,  6  Cnsh.  285. 

*  Brown  v.  Metz,  38  HI.  339. 

*  Bawle,  Cov.,  3d  ed.  852 ;  Withy  v.  Mnmford,  5  Cow.  137 ;  Fold  v.  Walswortb, 
19  Wend.  334,  837 ;  White  v.  Whitney,  3  Met.  81,  86 ;  Piatt,  Coy.  471 ;  Dickinson 
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guish  between  covenants  in  gross  and  such  as  run  with  land, 
but  a  covenant  ef  warranty  seems  to  be  clearly  among  those 
that  will  always  run  with  land.  In  the  first  place,  there  is  the 
requisite  privity  of  estate  between  the  grantor  who  is  the  core- 
nantor,  and  the  purchaser  or  holder  of  the  land,  in  relation  to 
which  the  covenant  is  entered  into ;  in  the  next,  the  covenant 
for  the  title  entered  into,  and  formed  a  part  or  parcel  of  the  con- 
tract by  which,  and  of  the  consideration  for  whicli,  the  grant  of 
the  land  was  made,  and  whoever  purchases  the  one  is  supposed 
to  pay  also  for  the  other,  and  to  become  thereby  substituted  in 
all  respects,  in  the  place  of  the  first  covenantee,  so  far  as  the 
right  of  being  indemnified  for  any  failure  by  defect  of  title.^* 
20.  Consistently  with  the  foregoing  doctrine,  the  action  for 
the  breach  of  this  covenant  should  be  brought  by  him  who  is 
the  owner  of  the  land,  and,  as  such,  the  assignee  of  the  cove- 
nant, at  the  time  it  is  broken.^    Such  covenant  is,  moreover, 

*  Note.  —  Althoagh  the  tabject  of  coTenants  mnning  with  an  estate  bas 
been  more  than  once  spoken  of,  it  may  further  be  illustrated  by  exampki  ct 
a  less  familiar  character  than  those  usually  found  in  the  books.  Thus,  one 
who  had  laid  out  a  private  street,  from  one  public  street  to  the  land  d  an- 
other proprietor,  across  his  own  land,  sold  a  lot  bounding  upon  it,  describing 
it  as  upon  a  new  way  or  street  now  staked  out,  and  to  be  opened  bj  (tbe 

grantor), feet  wide,  extending  from  M  Street  along  on  the  nortberif 

side  of  said  lot,  &c.  westeriy  to  land  of,  &c.  It  was  held  to  be  a  coTeasnt, 
not  only  that  there  was  and  should  be  a  street  along  by  the  lot  conTeyed,  hot 
that  it  should  extend  from  M  Street  to  the  other  terminus  mentioned,  and 
that  it  was  a  covenant  running  with  the  land  of  the  grantor,  and  binding  bis 
assignee.  So  that  where  the  grantor  had  changed  the  direction  of  the  street, 
and  then  sold  the  soil  of  it  to  one  who  built  upon  and  obstructed  it,  at  a 
point  remote  from  the  plaintiff's  premises,  he  had  a  right  of  action  therefor, , 
against  the  party  causing  such  obstruction.  Thomas  v,  Poole,  7  Gray,  8Jt 
See  also  Loring  v.  Otis,  7  Gray,  563.  A  covenant,  on  the  part  of  the  gran- 
tee of  an  estate,  to  maintain  a  boundary  fence  along  the  side  of  the  premiso, 
18  one  that  runs  with  the  land,  and  binds  subsequent  owners  claiming  onder 
him.  Kellogg  v,  Robinson,  6  Verm.  276 ;  Duffy  v.  Harlem  R  R.  2  Hilton, 
496 ;  Bally  o.  Wells,  8  Wils.  45. 

tr.  Hoomes,  8  Gratt  853, 896 ;  Booth  o.  Starr,  1  Conn.  244,  246 ;  De  Chanmontf. 

Forsythe,  2  Penn.  507,  514 ;  Chase  v.  Westoo,  12  N.  H.  413 ;  Lawrenoe  v.  Seattr, 

4  Snecd,  52 ;  Kellogg  v.  Robinson,  6  Verm.  279 ;  Moore  o.  Merrill,  17  N.  H.  81  ; 

Slater  v.  Rawsnn,  1  Met  450. 

r  1  Hard  v.  Curtis,  19  Pick.  459. 

,  -"^  Kane  i;.  Sanger,  4  Johns.  89,  93;  Bickford  v.  Page,  9  Mass.  455,460;  I  Smkb. 
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susceptible  of  divisions  into  as  many  parts  or  interests  as  the 
land  itself  shall  be  divided  into  by  subsequent  successive  convey- 
ances, so  that  if  A  convey  to  B  two  parcels  by  one  deed,  with 
a  covenant  of  warranty,  and  B  sells  one  of  them  to  C,  who  is 
evicted  by  an  elder  title  of  the  parcel  so  purchased  by  him,  he 
may  have  covenant  in  respect  to  the  samB  against  A.^ 
•And  even  if  one  were  to  convey  with  covenant  of  [*663] 
warranty  a  parcel  of  land  then  under  mortgage  to  an- 
other, and  his  grantee  were  to  convey  this  right  of  redemption, 
or  it  was  conveyed  by  a  sheriff  upon  execution  against  him, 
the  purchaser,  as  assignee  thereof,  may  have  an  action  upon  the 
covenant  of  warranty,  if  evicted  by  the  mortgagee,  or,  as  it 
would  seem,  by  any  one  having  a  paramount  title.^    Nor  would 
it  make  any  difference  in  the  rights  of  a  subsequent  purchaser, 
as  assignee  of  a  covenant  running  with  the  land,  that  his  im- 
mediate grantor  warranted  the  same  to  him  in  his  deed.^    So 
it  was  held  to  be  no  bar  to  an  action  by  covenantee  against 
covenantor,  upon   a  covenant  of  warranty,  that  the  former,, 
when  he  purchased  the  estate,  gave  the  latter  a  mortgage  upon: 
the  same  for  a  part  of  the  purchase-money  which  is  now  out- 
standing.    It  would  only  go  to  affect  the  amount  of  damages^ 
21.  An  exception,  however,  to  the  rule  above  stated,  as  to 
the  party  to  sue  for  a  breach  of  the  covenant  of  warranty,  ex- 
ists, where  the  covenantee  has  himself  conveyed  the  premises 
with  warranty,  and  his  grantee,  upon  being  evicted,  sues  and 
recovers  of  him,  instead  of  suing  the  original  covenantor,  as 
he  might  have  done.     In  such  a  case,  the  first  covenantee, 
npon  satisfying  the  claim  of  the  second,  is  remitted  to  his 
clako  against  his  covenantor  upon  the  original  covenant.    And 
this  would  be  true  if  there  had  been  a  succession  of  convey- 

Lead.  Cafl.y  5th  Am.  ed.  163,  164.  See  Nites  v.  Sawtell,  7  Mass.  444 ;  Ford  v. 
Walswonh,  19  Wend.  334,  337;  Wheeler  p.  Sohier,  3  Cash.  219,  222;  Griffin  v. 
Fairbrother,  10  Me.  81 ;  Thompson  v.  Sanders,  5  Hon.  357 ;  Chase  v.  Weston,  18 
N.  H.  413  ;  Wallace  v.  Vernon,  1  Kerr,  N.  B.  5,  24. 

^  2  Sngd.  Vend.,  Hamm.  ed.  508 ;  Dickinson  v.  Hoomes,  8  Gratt.  353,  406 ;  Kane 
V.  Banger,  14  Johns.  89,  94.     See  3  Prest.  Abst  57,  58,  contra. 

*  White  V.  Whitnej,  3  Met  81 ;  Hedwine  v.  Brown,  10  Ga.  311,  320.    Brown 
r.  Metz,  33  III.  339. 

*  Withy  V.  Mnmford,  6  Cow.  137 ;  De  Chanmont  v.  Forsythe,  2  Penn.  81,  507, 
614  ;  Markland  v.  Cmmp,  1  DeT.  &  B.  94. 

*  Davis  V,  Jadd,  6  Wis.  85 ;  vide  post,  pi.  42. 
VOI^   III.  26  [714  J 
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ances  with  warranty,  on  the  part  of  any  one  or  more  of  the 
successive  grantors,  the  tenant  who  is  evicted  may^  in  sack 
case,  sue  any  prior  covenantor,  and  if  he  elects  any  one  but 
the  first,  and  obtains  satisfaction  for  his  claim,  such  cove* 
nantor  may,  thereby,  stand  as  to  any  prior  covenantor,  in  the 
place  he  held  before  he  had  parted  with  the  estate,  and  soe 
upon  his  covenant  as  if  the  breach  had  occurred  during  his 
ownership.^  In  order  to  save  a  succession  of  suits  in  such 
cases,  one  who  is  sued  in  an  action  upon  his  covenant  of  wa^ 
ranty,  may  vouch  in,  as  it  is  called,  his  warrantor,  and  he  in 
turn  may  vouch  in  his,  and  a  judgment  in  such  action  will  be 
binding  upon  the  rights  of  any  such  previous  warrantor,  so  far 
as  the  subjects-matter  tried  in  such  suit  are  concerned,  who  has 
been  properly  vouched  or  summoned  in  to  take  tho  defence  of 
the  suit,  whether  he  has  done  so  or  not.  Nor  is  it  essential  that 
these  notices  should  be  matters  of  record.*  So  where  a  vendor 
is  sued  upon  his  covenant  against  incumbrances,  if  he  hold  a 
like  deed  with  covenants  from  his  grantor,  and  the  incum- 
brance be  an  existing  one  at  the  time  of  both  conveyances,  he 
may  vouch  in  his  covenantor  and  thus  bind  him  by  the  judg- 
ment against  himself  in  the  action.^ 

22.  But  a  covenantee,  who  has  parted  with  his  estate  to  a 
second  grantee  with  warranty,  cannot  recover  of  his  covenantor 
upon  his  covenant,  until  he  shall  have  satisfied  his  own  cove- 
nantee for  his  damages,  so  that  the  first  covenantor  may  not 

be  liable  to  be  twice  charged.^ 
[*664]      *23.  It  may  be  added,  as  a  kind  of  corollary  to  what 

has  gone  before,  that  no  one  can  release  or  discharge 
a  covenant  of  warranty  except  the  one  who  then  holds  the  title 
to  the  estate,  and  that  such  discharge  can  onlj  affect  such  sub- 

1  Withj  V,  Mamford,  5  Cow.  137 ;  Thompson  v.  Shattack,  S  Met  618 ;  So^dflB 
V.  Jones,  10  Wend.  1S4;  Thompson  v.  Sanders,  5  Mon.  357;  Booth  v.  Sttrr,  I 
Conn.  S44,  249  ;  Biarkland  v.  Crump,  1  Der.  &  B.  94 ;  Red?rine  v.  Brown,  10  Ga. 
311,317. 

>  Chamberlain  v.  Preble,  11  Allen,  373 ;  Boston  v.  Worthington,  10  GTaj,498; 
LitUeton  v.  Richardson,  84  N.  H.  187 ;  Rawle,  Cot.,  3d  ed.  226 ;  Steams.  Beal  Act 
136 ;  Andrews  v.  Darison,  16  N.  H.  473 ;  8.  0.  17  N.  H.  413. 

*  Andrews  v.  Dayison,  17  N.  H.  416. 

*  Wheeler  v.  Sohier,  3  Cnsh.  222,  223 ;  Booth  v.  Starr,  1  Conn.  244  ;  MarUiBl 
V.  Cmmp,  1  Dey.  &  B.  94. 
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sequent  purchasers  as  have  notice  of  the  same  when  purchas- 
ing the  estate.^ 

24.  As  the  covenant  of  warranty  in  American  deeds  answers 
in  most  respects,  as  has  been  observed,  to  the  covenant  for 
quiet  enjoyment,  it  has  been  uniformly  held,  that  in  order  to 
constitute  a  breach  of  such  a  covenant,  there  must  be  some- 
thing tantamount  to  an  eviction  of  the  tenant,  by  some  one 
having  a  better  legal  title.     But  it  is  not  necessary  that  the  act 
of  eviction  should  affect  the  whole  premises  granted.    It  will 
be  a  breach  of  such  covenant,  if  the  covenantee  is  divested  of 
any  part  of  them.     Thus,  where  a  house  of  another  person 
was  standing  on  the  land  belonging  to  a  grantor,  and  he  sold 
the  land  with  covenant  of  warranty,  and  afterwards  the  owner 
of  the  house  removed  it,  it  was  held  to  be  a  breach  of  this 
covenant.^    No  act  of  a  mere  stranger,  though  under  a  pre- 
tence of  title  which  is  not  a  valid  one,  will  operate  as  a  breach 
of  this  covenant.^  Tn  applying  these  general  propositions,  ques- 
tions have  arisen  how  far  particular  acts  done  by  third  persons 
in  respect  to  the  estate  while  in  the  possession  of  the  covenan* 
tee,  is  a  breach  of  the  covenant  of  warranty.    Thus  it  has 
been  held,  that  the  exercise  of  the  right  of  eminent  domain  by 
the  State,  whereby  some  portion  of  a  purchaser's  land  is  taken, 
is  not  a  breach  of  his  grantor's  covenant  of  warranty.^    And 
in  England  where  an  entry  was  made  upon  a  lessee,  who  held 
under  a  lease  with  a  covenant  for  quiet  enjoyment,  against  all 
persons  claiming  under  the  lessor,  and  his  property  was  seised 
to  satisfy  an  outstanding  land-tax,  it  was  held  not  to  be  a  breach 
of  the  covenant.^    On  the  other  hand,  if  one  having  a  legal 
claim,  seeks  to  enforce  it  by  expelling  the  tenant  in  possession, 
it  is  not  necessary  for  him  to  wait  for  a  judgment  and  actual 
ouster  by  process  of  law.    He  may  yield  possession  to  the  one 
who  has  this  paramount  title,  and  claim  for  a  breach  of  the 

1  Lei^hton  v,  Perkins,  2  N.  H.  427. 

*  Fnnk  v  Creswell,  5  Iowa,  88;  West  o.  Stewart,  7  Penn.  St.  122.  See  also 
Mou  r.  Palmer,  1  Comst.  5M,  where  the  covenant  of  seisin  was  held  to  be  broken 
bj  want  of  title  to  a  fence  on  the  premises  coDveyed.    Ante,  pi.  12. 

*  Rawie,  Gov.,  3d  ed.  165;  Hale  r.  New  Orleans,  13  La.  An.  499 ;  Norton  v. 
Jackaoo,  5  Cat  262;  Hannah  v,  Henderson,  4  Ind.  174 ;  Kincaid  v.  Brittain,  5 
Sneed,  124. 

^  Bailejr  v-  Miltenberger,  31  Penn.  St.  37,  41 ;  EUis  u.  Welch,  6  Mass.  246. 

*  Sunler  v.  Hayes,  3  Q.  B.  105. 
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coTcnant.^  Thus  in  Sprague  v.  Baker,*  the  tenant  yield- 
ed to  the  claim  of  a  prior  mortgagee  without  suit 

[*665]  *In  White  v.  Wliitney,  the  only  ouster  was  by  the 
mortgagee's  making  an  entry  upon  the  premises.'   So 

in  Tufts  V.  Adams.^ 

25.  The  covenant  of  warranty  thus  far  discussed,  has  been 
the  general  covenant  against  the  lawful  adverse  claims  of  all 
persons.  But  this  covenant  may  be,  and  often  is,  limited  and 
restricted  to  certain  persons,  or  to  certain  claims.  Thus,  it  is 
very  common  to  insert  in  American  deeds  of  quitclaim,  a  cove 
nant  againt  all  persons  claiming  by,  through,  or  under  the 
grantor.  In  this  case  the  covenant  does  not  stand  in  the  way 
of  the  grantor's  claiming  the  land  against  his  own  covenantee, 
under  and  by  virtue  of  a  title  acquired  after  the  making  of 
his  own  deed.^ 

26.  So  the  extent  of  the  covenant  of  warranty  is  often  lim- 
ited and  defined  by  the  subject-matter  of  the  grant,  as  where 
the  deed  only  purports  to  convey  the  right,  title,  and  interest 
of  the  grantor.^  The  court  of  Iowa,  recognizing  the  doctrine 
as  here  stated,  makes  a  distinction  between  a  grant  of  a  specific 
parcel  of  land,  and  a  recital  that  the  grantor  thereby  intends  to 
convey  the  grantor's  right,  title,  and  interest,  and  this  is  fol- 
lowed with  a  general  covenant  of  warranty,  and  a  grant  of  bis 
right,  title,  and  interest  only.    In  the  first,  his  covenant  would 

1  Hamilton  v,  Cottt,  4  Mass.  349,  35S ;  Rawle,  Gov.,  Sd  ed.  340,  347,  and  noli 
of  Am.  cases ;  Clarke  v.  M'Annlty,  3  S.  &  R.  364,  372 ;  Peck  v.  Henslej,  30  Tex. 
673 ;  Fank  u.  Creswell,  5  Iowa,  65,  S6 ;  Loomis  p.  Bedel,  11  N.  fl.  74 ;  Brandt  9, 
Foster,  5  Clarke  (Iowa),  897. 

'  Sprague  v.  Baker,  17  Mass.  536.  See  this  limited.  Oilman  v,  HaTon,  U  Osik. 
830. 

>  White  V.  Whitnej,  3  Met  SI,  89. 

*  Tnfts  V.  Adams,  8  Pick.  547 ;  Estabrook  v.  Smith*  6  Oraj,  578. 

*  Com8toek  v.  Smith,  13  Pick.  116 ;  Rawle,  Coy.,  3d  ed.46 ;  Tmll  v.  Eastmsn, 
8  Met.  124 ;  Allen  v.  Sayward,  5  Me.  887.  The  oorenant  in  Kimball  v,  BlaiBdeO, 
5  N.  H.  533,  though  in  substance  like  the  above,  was  held  to  be  eqniraJent  to  s 
general  warranty,  so  far  as  to  estop  the  grantor,  owing  to  the  pecaliar  drcash 
stances  of  the  case. 

^  Blanchard  v.  Brooks,  12  Pick.  47,  67 ;  Raymond  v.  Raymond,  10  Cosh.  1S8, 
140 ;  Sweet  v.  Brown,  12  Met.  175 ;  Allen  v.  Holton,  80  Pick.  458 ;  HaB  v.  ChaSee, 
14  N.  H.  215,  226 ;  Gee  v,  Moore,  14  Cal.  474 ;  Kimball  v.  Temple,  25  CftL  45J; 
White  V.  Brocaw,  14  Ohio  St  344 ;  Wight  v,  Shaw,  5  Cash.  56;  Brown  v.  Jack- 
son, 3  Wheat.  452  ;  Adams  v.  Ross,  I  Vroom,  510. 
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extend  to  the  title  of  the  land,  and  bind  him  if  it  should  fail. 
In  the  other,  it  is  limited  to  the  subject-matter  of  the  grant, 
viz.  to  just  what  interest  the  grantor  had  in  the  premises.^     So 
it  is  held  in  Minnesota.^    In  the  case  of  Blanchard  v.  Brooks, 
the  grant  was  of  ^^  all  the  right,  title,  interest,  and  estate,"  &c. 
The  warranty  was  a  general  one  against  all  persons,  except 
those  claiming  under  a  certain  mortgage.     The  court  held  that 
this  was  only  a  warranty  ^'  of  the  premises,  that  is,  of  the  es- 
tate granted,  which  was  all  his  right,  title,  and  interest."     The 
cases  cited  below  seem  to  hold,  without  qualification,  that  the 
thing  warranted  in  such  a  deed  is  the  land  itself,  and  not  sim* 
ply  the  right  and  title  of  the  grantor.^    And  the  case  cited  by 
the  court,  of  Brown  v,  Jackson,  holds  this  language  :  ^'  A  con- 
veyance of  the  right,  title,  and  interest  in  land*,  is  certainly  suf- 
ficient to  pass  the  land  itself,  if  the  party  conveying  has  any  es- 
tate therein  at  the  time  of  the  conveyance."  *    Nor  is  it  easy 
to  see  what  the  office  or  purpose  of  a  covenant  of  warranty  can 
be,  when-whatever  is  granted  infallibly  passes,  and  can  never 
be  lawfully  divested  by  any  future  lawful  act  or  right  of  any 
one.     The  grantor  cannot  reclaim  or  disturb  what  he  has 
expressly  granted  ;  nor  could  any  one  acquire  any  right  to  dis- 
turb bis  grantee  by  any  deed  which  the  grantor  might  subse- 
quently make. 

27.  In  Fowler  v.  Poling,  the  judge,  in  giving  the  opinion, 
states,  that  there  is  a  difference  between  an  eviction  under  the 
covenant  for  quiet  enjoyment,  and  one  under  that  of  warranty. 
The  former  relates  only  to  the  possession,  and  the  eviction  is 
merely  required  to  be  of  lawful  right,  while  the  latter  relates 
to  the  title,  and  the  eviction  must  be  not  only  by  lawful  right, 
but  by  paramount  title,  and  suggests  that  this  may  account  for 
an  apparent  discrepancy  in  the  authorities  upon  the  subject.^ 
But  so  far  as  there  is  a  difference  in  this  respect,  it  is  in- 
tended to  confine  what  is  here  said  to  warranty  proper, 
as  before  explained.     *Thus  it  has  been  held  a  con-  [*666] 

1  McNear  v.  McComber,  18  Iowa,  14.  *  Hope  v.  Stone,  10  Min.  152. 

'  MiUs  r.  Catlin,  22  Verm.  104;  Funk  u.  Creswell,  5  Iowa,  66 ;  Loomis  v.  Bedel, 
11  N.  H.  74  ;  Bowe  v.  Heath,  23  Tex.  614.  See  also  Hobbard  v.  Apthorp,  3  Cash. 
419. 

*  Brown  v.  Jacluon,  3  Wheat  449. 

*  Fowler  v.  Poling,  6  Barb.  165,  170.    See  also  Bawle,  Cot.,  3d  ed.  22! ,  222. 
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structiye  eviotion,  where  one  made  a  mortgage  wiih*coTenanti 
of  warranty,  and  then  conveyed  the  same  estate  absolutely, 
without  notice  of  the  mortgage,  to  a  purchaser  who  got  bis 
deed  on  record  before  the  mortgage,  and  thereby  defeated  the 
same,  and  that  the  mortgagee  might  maintain  an  action  upon 
the  covenant  in  his  deed,  and  rely  upon  those  facts  as  tanta- 
mount to  an  eviction.^ 

28.  But  the  mere  existence  of  a  superior  title  in  another, 
which  has  never  been  enforced,  cannot  amount  to  a  breach  of 
this  covenant.  The  tenant  must  be  disturbed,  —  he  must  be 
evicted,  but  he  need  not  be  evicted  by  legal  process ;  it  is  enough 
that  he  has  yielded  possession  to  the  rightful  owner,  or,  the 
premises  being  vacant,  that  the  rightful  owner  has  taken  posses- 
sion.^ In  New  Jersey,  it  is  said  that  there  must  be  an  ouster 
by  means  of  the  prosecution  and  operation  of  legal  measures.* 
But  the  case  seems  to  leave  it  doubtful  whether  it  is  uecessaiy 
that  these  proceedings  should  be  under  a  judgment  of  court. 

29.  As  a  general  proposition,  it  is  necessary,  in  order  to  a 
recovery  upon  a  breach  of  a  covenant  of  warranty,  that  the  ten- 
ant claiming  under  the  grant  should  have  been  evicted  by  an 
elder  and  better  title  than  that  which  he  derives  from  his  war- 
rantor. But  in  the  case  already  cited,^  an  eviction  under  a 
deed  made  by  the  warrantor  after  the  deed  in  which  he  had 
covenanted  to  warrant  the  land,  was  held  to  be  a  breach  of 
such  covenant.  This  is  regarded  by  Mr.  Bawle,  as  a  breach  of 
the  covenant  for  quiet  enjoyment,  which  extends  to  all  acts  oi 
the  covenantor  himself,  whether  tortious  or  otherwise.^ 

30.  There  is  a  covenant  for  further  assurance,  usually 
inserted  in  English  deeds,  but  rarely  in  those  in  use  in  this 

1  Cartis.v.  Deering,  12  Me.  499,  501 ;  Fank  v.  Creswell,  5  Iowa,  66. 

s  St.  John  V.  Palmer,  5  Hill,  599;  Fowler  v.  Poling.  6  Barb.  165,  171 ;  Hinit- 
Ion  V.  Cutts,  4  Mass.  349;  Beebe  p.  Swartwoat,  3  Gilm.  162,  179.  Tboagfa  he 
cannot  recover  on  the  g^and  that  he  was  himself  in  possession  when  the  deed  to 
him  was  made,  Id. ;  Kstabrook  v.  Smith,  6  Gray,  572 ;  Peck  u.  Henslej,  20  Texas, 
673  ;  Stipe  v.  Stipe,  2  Head,  169;  Bostwick  v.  Williams,  36  III.  69. 

*  Stewart  v.  Drake,  4  Halst.  139,  141. 

^  Curtis  V.  Decring,  12  Me.  499 ;  Funk  v.  Creswel],  5  Iowa,  66. 

*  Rawle,  Gov.  Sd  ed.  167.  In  an  earijr  case  in  Massachusetts,  the  deed  of  a 
grantee  having  been  accidentally  burned  before  record,  his  grantor  conveyed  thi 
same  to  a  second  purchaser,  whereby  the  first  lost  his  estate.  Wishing  to  reeover 
the  purchase-money  which  he  had  paid  for  the  estate,  the  court  held  that  cms  and 
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country,  *which  is  resorted  to,  when  inserted,  rather  [*667] 
as  a  means  of  enforcing  a  specific  performance  of  the 
grantor's  agreement  to  make  a  good  title,  than  as  the  ground 
of  a  suit  at  law,  for  its  breach.^ 

31.  A  covenant  of  warranty  in  a  deed  of  grant  often  operates 
to  create  a  title  by  estoppel  in  the  covenantee,  although  the 
corenantor,  when  making  it,  had  no  estate  in  the  granted 
premises.^     In  such  case,  if  the  warrantor  subsequently  ac- 
quires a  title  to  the  premises,  it  enures,  by  way  of  estoppel,  in 
favor  of  his  covenantee.    In  the  language  of  Field,  G.  J. : 
^'  He  is  not  permitted  to  attack  a  title,  the  validity  of  which  he 
has  covenanted  to  maintain."    A  statute,  moreover,  in  Cali- 
fornia, is  to  the  same  effect,  and  the  principle  applies  to  mort- 
gages as  well  as  absolute  deeds.^    The  effect  of  successive  con- 
veyances whether  with  or  without  warranty,  may  be  illustrated 
by  the  following  case.    A,  having  possession  but  no  title,  con- 
veyed lands  to  B,  with  a  covenant  for  further  assurance.    B 
then  quitclaimed  to  C,  with  a  covenant  to  stand  seised  and  for 
further  assurance.    A  then  acquired  a  title  to  the  estate,  and 
conveyed  it  by  a  warranty  deed  to  6,  which  was  duly  recorded. 
B  then  conveyed  the  estate  to  J.  S.  granting  all  his  right,  title, 
estate,  and  interest  in  it,  with  covenants  of  warranty,  and  this 
was  recorded.    It  was  held  that  J.  S.  took  the  estate  subject  to 
the  rights  of  0,  and  that  he  held  it  in  trust  for  C,  and  this  with- 
out any  further  notice  being  requisite  than  the  grant  itself  being 
of  the  right,  title,  and  interest  only,  of  B.^     In  commenting 
upon  the  effect  of  covenants  of  warranty  in  creating  estates, 
the  court  of  Illinois  remark :  ^^  Whether  the  effect  is  produced 
by  the  way  of  estoppel,  by  remitter,  or  by  the  operation  of  the 
statute  of  uses,  has  been  a  matter  of  much  discussion."  ^ 

not  auumptU  for  monej  had,  &c  was  the  fonn  of  the  action  to  be  adopted.    Cur- 
tis V.  Nightingale,  Qaincj,  256. 

1  Rairle,  Gov.,  3d  ed.  1S5 ;  FUtt,  Cor.  358 ;  Colby  v.  Osgood,  29  Barb.  339. 

«  Ante,  *4,n, 

*  Clark  V.  Baker,  14  Cal.  612,  630.  See  also  as  to  effect  of  covenants  of  war- 
ranty on  title  hy  estoppel,  ante,  pp.  *473-*481 ;  Rawle,  Cov.,  3d  ed.  ch.  9 ;  Bates 
V,  Norcross,  17  Pick.  21;  King  v.  Gilson,  32  IIL  353 ;  Baxter  v.  Bmdbnry,  20  Me. 
260;  Cotton  9.  Ward,  3  Mon.  8^;  Beese  v.  Smith,  12  Mo.  344 ;  Jones  v.  King, 
95  ni.  388. 

*  Hope  V.  Stone,  10  Minn.  141.  •  D'Wolf  o.  Haydn,  24  HI.  525. 
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32.  The  effect  of  a  covenant  of  warranty,  by  way  of  rebut- 
ter, is  illustrated  in  the  case  of  Bates  v.  Norcross,^  already 
cited,  in  which  the  doctrine  of  lineal  warranty,  borrowed  from 
the  common  law,  is  applied,  although,  as  a  general  proposition, 
the  ancient  doctrine  of  lineal,  as  well  as  collateral  warranty,  is 
exploded  in  this  country.  The  ground  of  the  decision  in  such 
a  case  is,  that,  by  holding  the  covenant  of  an  ancestor,  from 
whom  assets  have  descended  to  his  heir,  to  be  a  rebutter  to  the 
claim  of  the  heir  to  land  which  the  ancestor  had  wrongfully 
conveyed  with  warranty,  a  circuity  of  action  is  avoided,  since, 
the  moment  the  demandant  were  to  recover  the  land,  the  ten- 
ant would  acquire  a  right  to  recover  the  value  thereof  from  the 
heir  in  an  action  upon  the  ancestor's  covenant  of  warranty. 
In  the  case  cited,  the  facts  were,  that  Bates  declared  on  his 
own  seisin,  claiming  under  Blodgett,  who  had  the  freehold  of 
Shaw.  The  tenant  claimed  under  a  deed  from  Packard,  to 
whom  Davison  had  conveyed  with  covenants  of  seisin  and  war- 
ranty.    Bates's  wife  was  the  daughter  of  Davison,  and 

[*668]  heir,  he  being  dead,  *to  assets  out  of  his  estate.  It  was 
held  that  his,  Davison's,  warranty  descended  to  her, 
and  that,  if  Bates  recovered  the  land,  the  tenant  would  at  once 
have  a  claim  for  the  value  of  the  land  thus  taken  from  him, 
which  he  might  recover  from  her  and  her  husband,  and  to  pre- 
vent circuity  of  action,  the  covenant  of  the  ancestor  was  held 
to  operate  as  a  rebutter  to  the  demandant's  claim.' 

33.  What  has  been  said,  as  well  as  the  bearing  of  the  doc- 
trine upon  the  question  of  damages  recoverable  in  an  action 
upon  a  covenant  of  warranty,  renders  it  proper  to  say  a  few 
words  of  '^  lineal  and  collateral  warranties,"  which  once  filled 
so  important  a  place  in  the  English  law  of  real  property.  The 
doctrine  never  was  adopted,  with  all  its  effects,  into  American 
jurisprudence,  and  in  England,  after  various  statute  modifica- 
tions from  time  to  time,  it  lost  its  most  objectionable  features, 
by  the  statute  4  Anne,  ch.  16,  and  finally  was  altogether  abol- 
ished by  the  statute  of  3  <fc  4  Wm.  lY.  ch.  27  and  74.  And  the 
same  has  been  done  in  New  York.^    In  Massachusetts  it  was 

^  Bates  o.  Norcross,  17  Pick.  144.    See  also  Cole  v.  Raymond,  9  Qnj,  SI 7. 

*  Co.  Lit  365 ;  Potter  v.  Potter,  1  R.  I.  43. 

*  Lalor,  Real  Est  S47 ;  Shelf.  Real  P.  Stat.  288. 
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once  attempted,  in  1765,  to  bar  a  cross  remainder-man  in  tail 
by  a  collateral  warranty.     But  the  point  was  abandoned.^    By 
the  early  common  law  the  obligation  of  warranty,  upon  a  feof- 
for and  his  heirs,  growing  out  of  tenure,  resulted  and  was  im« 
plied  from  the  form  of  the  gift  itself,  whereby  the  feoffee  held 
of  the  feoffor  and  his  heirs,  and  was  bound  to  render  services 
for  the  same ;  and  they,  in  turn,  were  bound  to  warrant  the 
lands,  and  to  supply  others  of  equal  value  if  the  title  failed. 
When  the  statute  of  quia  emptorcB  destroyed  this  relation  of  ten« 
ure  between  feofibr  and  feoffee,  though  the  feoffor  was  himself 
bound  to  warrant,  it  was  a  personal  obligation  and  did  not 
bind  his  heirs,  unless  he  made  an  express  warranty  to  that 
eSect.    Even  before  the  statute  last  mentioned,  it  had  become 
customary  to  insert  such  a  clause  in  order  to  prevent  the  heir 
of  a  feoffor  from  claiming  the  land  sold,  and  for  this  reason : 
The  heir,  at  one  period,  was  interested  with  the  ancestor  so  far 
that  the  ancestor  could  not  give  a  good  title  to  lands,  without 
tlie  consent  of  his  heir.^    But  if  the  ancestor  did  so 
grant  and  bind  himself  and  his  heirs  *to  warrant,  the  [*669] 
law  presumed  that  he  had  received  a  full  equivalent 
for  the  land  which  would  go  to  his  heir  upon  his  death,  and, 
therefore,  held  the  heir  bound  by  the  warranty,  by  the  way  of 
rebutter,  so  that  he  could  not  disturb  the  grantee.     As  this 
heirship  might  be  either  by  lineal  descent  from  the  warranting 
ancestor,  or  by  collateral  relationship,  these  kinds  of  warranty 
took  the  names  of  "  lineal  "  and  '^  collateral,"  according  as  the 
heir  to  be  affected  by  it  was  lineally  or  collaterally  related  to  the 
warrantor,  although,  in  the  latter  case,  the  title  of  the  heir  to 
the  particular  estate  affected  by  the  warranty,  could  never  have 
have  been  derived  from  the  warranting  ancestor.     The  obliga- 
tion of  warranty,  as  has  already  been  stated,  was  to  give  other 
lands  of  equal  value,  if  the  warrantee  were  evicted  from  those 
granted  to  him.     But  in  neither  lineal  nor  collateral  warranty 
was  the  heir  bound  to  do  this,  unless  he  received  other  suffi- 
cient   lands,  by  descent,  from  the  warranting  ancestor.     In 
the  case,  however,  of  lineal  warranty,  the  heir  was  estopped 
from  claiming  the  land  himself,  for  the  moment  he  had  done 
so,  successfully,  he  would  be  in  possession    of  such  assets 

1  Banister  v,  Henderson,  Qaincy,  119.  *  See  Wild's  case,  6  Rep.  17. 
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wherewith  to  make  good  his  ancestor's  warranty.^  The  same 
thing  was  asmmed  to  be  true  in  case  of  a  collateral  warranty, 
but  the  injustice  and  absurditjp  of  the  doctrine  can  best  be  ex* 
plained  bj  applying  it  to  a  particular  case. 

The  one  put  by  Littleton  is  this :  ^'  If  tenant  in  tail  discon- 
tinue the  tail,  and  hath  issue  and  dieth,  and  the  uncle  of  the 
issue  release  to  the  discontinuee  tvith  tvarrarUpj  and  dieth  with- 
out issue,  this  is  a  collateral  warranty  to  the  issue  in  tdl,  be- 
cause the  warranty  descendeth  upon  the  issue  that  cannot 
convey,  himself,  to  the  entail  by  means  of  his  uncle."  *  The  ei^ 
cumstances  to  be  regarded  here,  are,  first,  by  reason  of  the  ten- 
ant in  tail  having  worked  a  discontinuance  as  to  his  issue  bj 
his  conveyance  before  the  birth  of  such  issue,  the  heir  in  ta3 
was  driven  to  his  action  to  regain  possession  of  his  land,  upon 
the  death  of  his  ancestor,  the  tenant  in  tail ;  and  it  was 

in  the  trial  of  this  action  that  this  estoppel  by  warrant 
[*670]  was  raised.    *That  was  done  in  this  way,  as  explained 

by  Lord  Coke.    The  heir's  relationship  to  his  unde 
was  collateral,  and  he  never  could  have  derived  any  title  to  the 
land  through  him,  for,  being  entailed,  it  could  only  descend  in 
direct  lineal  descent.     But  the  father  being  dead,  upon  the 
death  of  the  uncle  without  issue,  the  nephew  became,  in  theo- 
ry, his  heir  at  law,  and  if,  therefore,  he  recovered  from  the 
tenant  the  land  in  question,  he  would,  if  he  had  received  as- 
sets from  his  uncle,  be  obliged  to  make  good  the  uncle's  wa^ 
ranty  to  the  tenant,  in  the  same  way  as  the  heir  of  the  wa^ 
ranting  ancestor  in  a  lineal  warranty,  would  be  bound  to  do. 
But  as  the  sam^  doctrine  did  not  apply  in  the  one  case  as  in 
the  other,  that  the  very  recovering  of  the  lands  would  be  assets, 
inasmuch  as  he  was  the  heir  to  them  through  such  ancestor, 
for  he  never  could  have  inherited  entailed  lands  through  bis 
uncle  ;  the  law  assumed  ^^  that  the  uncle  would  not,  unnatural- 
ly, disinherit  his  lawfUl  heir,  unless  he  should  leave  him  great- 
er advancement.     And  in  this  case,  the  law  mU  admit  no  proof 
against  that  which  the  law  presumeth.^^  ^     And  so  he  became 
barred  by  this  collateral  warranty.     Other  illustrations  might 
be  given,  as  a  release  by  a  younger  brother,  with  warranty  to 
the  disseisor  of  the  father,  binding  the  older  brother,  and  ba^ 

I  Bl  Com.  300 - 80a ;  Lftlor,  Real  Est.  247.        >  Litt.  H09.    *Co.Iit.S73k 
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ring  his  claim  to  the  land,  if  the  younger  brother  died  without 
issue,  after  the  death  of  the  father,  leaving  the  older  brother 
bis  heir  hj  tlie  rules  of  descent,  though  he  died  penniless.^ 
But  these  will  suffice  to  show  the  character  of  an  arbitrary 
rule  of  law  by  which  a  beggar  might  cut  off  the  rightful  claim 
to  land,  by  conveying  or  releasing  it  with  warranty,  merely 
because,  by  the  accidental  order  in  which  two  persons,  to 
whom  he  was  related,  died,  one  became  theoretically  the  heir 
at  law  of  such  warrantor. 

34.  This  renders  it  necessary,  too,  to  add  a  single  word  as  to 

the  doctrine  of  implied  warranty,  which  has  already  been  spoken 

of.     So  far  as  covenants  are  implied  in  leases,  the  reader  is  re* 

ferred  to  a  former  part  of  this  work,^  and  in  respect 

•to  the  effect  of  the  words  "  give  "  and  "  grant "  in  a  [*671] 

deed  implying,  in  England,  a  covenant  in  law,  the  late 

statute  of  8  £  9  Vict.,  ch.  106,  has  declared  that  these  words 

shall  not  receive  that  construction  in  deeds  between  individuals.' 

The  word  ^^  give  "  is  one  of  the  words  from  which,  when  used  in 

a  deed  of  feoffment,  the  law  implies  a  covenant,  and  its  extent  is 

a  covenant  of  warranty  during  the  life  of  the  grantor.^    But 

when  used  in  a  deed  which  derives  its  effect  from  the  statute 

of  uses,  the  expression  does  not  imply  a  covenant.^    How  far 

the  word  ^^  grant "  implies  a  covenant  in  a  deed  of  conveyance, 

is  considered  by  Mr.  Piatt,  in  his  work  on  Covenants,  and  he 

states,  unqualifiedly,  tliat  in  conveyances  of  freehold  estates  the 

word  *^  grant "  will  not  constitute  a  warranty,  though  it  does  in 

case  of  an  estate  for  years.^    The  court  in  one  case  held  that  it 

seeois  now  to  be  settled  that,  in  conveying  by  deeds  of  bargain 

and  sale,  the  words  granted^  bargained^  9oldy  enfeoffed^  and  con- 

firmed^  have  not  the  effect  of  .covenants  in  law.     But  on  the 

creation  of  a  less  estate  than  a  freehold,  a  covenant  of  title  is 

implied  from  the  words  of  leasing.   And  the  court,  at  the  same 

time,  hold  that  a  purchaser  who  takes  a  conveyance  of  real  es- 

1  JLitt.  ^  707 ;  2  B1.  Com.  303. 

<  Ante,  vol.  1,  p.  •3S4;  Steams,  Real  Act  128. 

•  IVms.  Reiil  Prop.  368. 

«  Frost  V.  Rajrmond,  2  Caines,  188, 193;  Kent  r.  Welch,  7  Johns.  258;  Steams, 
Boal  Act.  lSd-126. 

•  Alleo  cr.  Sayward,  5  Me.  227 ;  Rawle,  Cor.,  3d  ed.  476. 

•  Piatt,  Cot.  47, 48 ;  Frost  v.  Rajmond,  2  Caines,  188, 193 ;  Co.  lit  384  a,  n.  99X 
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tate,  must  protect  himself  against  a  failure  of  title  by  appropri- 
ate covenants,  or  take  the  risk  upon  himself.^  It  is  held  by  the 
courts  of  Missouri,  that  the  words  in  a  deed  ^^  bargain,  sell,  re- 
lease, quitclaim,  and  convey "  are  words  of  release  and  quit- 
claim only.  They  do  not  raise  the  covenant  which  the  statute 
implies  from  the  words  ^'  grant,  bargain,  and  sell."  And  even 
those  words  do  not  operate,  like  the  ancient  common-law  war- 
ranty, to  transmit  a  subsequently  acquired  title.^  But  where 
one  granted  a  watercourse,  it  was  held,  that  he  thereby  cove- 
nanted for  its  quiet  enjoyment,  so  far  as  his  own  act  was  con- 
cerned.' A  reference  to  a  street  or  way,  as  a  boundary  of  land 
granted,  though  it  might  estop  the  grantor  from  denying  the 
existence  of,  and  a  right  to  use,  such  street  or  way  by  the  gran- 
tee, provided  the  grantor  was  the  owner  of  the  laud  so  described 
as  a  street  or  way,  would  not  amount  to  an  implied  covenant 
that  it  did,  or  would  exist  as  such  street  or  way,^  even  if  it  be 
over  the  grantor's  own  land,  if* the  way  is  not  open  as  a  way.' 
But  if  one  sell  city  lots  for  building,  bounding  them  by  streets 
laid  down  upon  a  map  or  plan,  but  not  opened,  the  purchaser 
would  acquire  a  legal  right,  as  against  the  grantor,  to  have  the 
streets  opened  to  the  width  delineated  on  the  map,  and  the  land 
thus  included  in  the  street,  will  be  dedicated  by  him  to  public 
use.® 

35.  There  may  be  both  express  and  implied  covenants  in  a 
deed,  and  both  be  good.^  But  an  express  covenant  always  su- 
persedes or  controls  an  implied  one,  when  it  relates  to  the  same 
subject-matter  of  covenant.®    This  can  best  be  illustrated  by  a 

1  Phillips  v.  Hadson,  SO  N.  J.  Law,  151 ;  2  Sogd.  Vend.  &  Pur.  424. 
'  Gibson  r.  Chouteaa,  39  Mo.  566 ;  Valle  v.  Clemens,  18  Mo.  486. 

*  Fomfret  v.  Ricroft,  1  Saond.  321,  322. 

*  Howe  V.  Alger,  4  Allen,  206 ;  Bellinger  v.  Borial  Groand,  &c  10  Penn.  St  135; 
ante,  p.  *467.  As  to  how  far  a  party  selling  by  a  plan,  showing  a  way  npon  it,  is 
estopped  to  close  it,  or  deny  its  existence,  see  Rodgers  v.  Parker,  9  Gray,  448; 
Thomas  v.  Poole,  7  Gray,  83 ;  Loring  v.  Otis,  7  Gray,  563 ;  Bechtel  o.  Carslake,  S 
Stockt  Ch.  503;  Brainaid  o.  B.  &  N.  T.  Centml  Railroad,  12  Gray,  410;  ante, 
*635. 

«  Hopkinson  o.  McKnight,  30  N.  J.  Law,  427 ;  Harding  r.  Wilson,  2  B.  A 
C.  96. 

*  Becker  v.  St.  Charles,  37  Mo.  18. 
T  Gates  V,  Caldwell,  7  Mass.  68,  70. 

*  Kent  o.  Welch,  7  Johns.  258;  Vanderkan  v,  Yanderkan,  11  Johns.  122;  4 
Cmiae,  Dig.  370;  Line  v.  Stephenson,  5  Bing.  v.  c.  183. 
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few  out  of  the  many  cases  found  in  the  books.    Thus  in  one, 
the  covenant  was  that  the  covenantee  should  have  the  estate 
^<  as  his  own  right,  &c.  free  from  the  claims  of  all   persons 
whomsoever,  to  claim  the  same,  or  any  part  thereof  lawfully." 
Then  followed  a  clause  binding  the  grantor,  &o.  to  warrant  and 
forever  defend  the  right  and  title  to  the  land,  against  all  legal 
claims,  in  virtue  of  a  certain  patent.   It  was  held,  that  the  first 
was  a  general  covenant  of  warranty,  and  that  it  was  not  limited 
or  restricted  by  the  special  covenants.  They  both  were  to  stand 
together.^    So  where  the  words  in  tho  deed  were  "  grant,  bar- 
gain, and  sell,"  which  are  held,  in  Illinois,  to  constitute  an  ex- 
press covenant,  and  these  were  followed  by  an  express  covenant 
that  the  heirs,  executors,  administrators,  and  assigns,  should 
defend  the  title  against  all  persons,  it  was  held  not  to  limit  the 
general  express  covenant  which  preceded  it.^    In  Mississippi, 
however,  where  the  same  words  are  held  to  create  an  implied 
covenant,  a  grantor,  after  making  use  of  these,  added  an  ex- 
press covenant  to  warrant  and  defend  the  premises  against  the 
claims  of  all  persons.     The  covenantee  sued  his  covenantor  for 
a  breach  of  covenant  of  seisin,  on  the  ground  that  such  cove- 
nant was  implied  in  the  words  "  grant,  bargain,  and  sell."  But 
the  court  held,  that  the  express  covenant  of  warranty  did  away 
the  covenant  implied  by  the  words  aforesaid,  which  were  intend- 
ed to  operate  as  covenants  only  where  the  parties  had  omitted 
to  insert  covenants  in  their  deed.^    In  Missouri,  the  court  sus- 
tain the  above  doctrine  of  the  courts  of  Illinois  and  Pennsyl- 
vania, and  add,  ''  whilst  it  is  conceded  that  a  special  covenant 
will  restrain  a  general  one,  where  the  two  are  absolutely  irre- 
concilable, yet  the  courts  have  inclined  very  much  to  let  both 
stand."  ^'  Where  the  particular  covenants  and  the  general  cove- 
nants are  entirely  independent  of  each  other,  and  of  a  different 
character,  they  will  all  stand."  *    So  in  Iowa,  where  the  gran- 
tor's deed  contained  the  words  '^  grant,  bargain,  and  sell,"  a 
covenant  was  added  to  warrant  and  defend  the  premises  against 
all  persons  claiming  under  him.    It  was  held,  that  the  former 

1  Bowe  V,  Heath,  23  Texas,  614. 

*  Hawk  V.  McCalloogh,  21  111.  220,  222.    See  also  Fank  p.  Voneida,  1 1  S.  &  B. 
109. 

•  Weems  v.  McCaaghan,  7  S.  &  M.  422. 

«  Alexander  v.  Schreiber,  10  Ma  460,  466. 
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words  amounted  to  an  express  covenant,  and  that  the  latter 
covenant  did  not  restrict  their  effect,  though  practically  super- 
fluous in  its  effect.^  From  the  introduction  of  several  covenants 
into  tlie  same  deed,  questions  have  arisen  how  far  a  restriction 
or  limitation  as  to  one  of  these  on  the  part  of  the  covenantor, 
extends  to  and  affects  the  other  covenants.  The  cases  are  some- 
what numerous,  and  not  easily  reconciled.  Thus,  where  a  gran- 
tor covenanted,  first,  that  notwithstanding  any  act  by  him  to  the 
contrary,  he  was  seised  in  fee,  and,  second,  that  he  had  good 
right  to  convey^  Ac,  it  was  held  that,  though  general  in  its 
terms,  the  limitation  of  the  first  extended  to  the  second  cove- 
nant. So  where  exceptions  have  been  made  in  a  oove- 
[*672]  nant  against  incumbrances,  of  a  certain  ^mortgage,  for 
instance,  and  this  has  been  followed  by  a  general  cove- 
nant of  warranty,  the  question  has  been  made  whether  the  ex- 
ception as  to  the  one  extended  to  and  limited  the  effect  of  the 
other.  And  this  was  the  case  of  Estabrook  v.  Smith,  cited 
below.  The  question  in  such  cases  can  ordinarily  be  determined 
only  by  construing  the  several  covenants  in  their  relation  to 
each  other,  in  order  to  reach  the  meaning  which  the  law  gives 
to  the  language  of  the  parties.  The  rule  seems  to  be,  that  in 
order  to  have  the  restriction  or  limitation  annexed  to  the  first, 
affect  the  second  in  the  like  manner,  the  two  covenants  must  be 
connected,  they  must  be  of  the  same  import,  and  they  must  be 
directed  to  one  and  the  same  object,  so  that  in  the  case  stated 
of  a  qualified  covenant  as  to  incumbrances,  with  a  general  cove- 
nant of  warranty,  the  latter  was  held  not  to  be  restricted  or  lim- 
ited in  its  effect  by  the  limitations  of  the  first.^  In  carrying  out 
their  illustration,  the  court  refer  to  the  case  of  Howell  tr.  Rich- 
ards,^ where  it  is  said :  '^  The  covenant  for  title,  and  the  cove- 
nant for  right  to  convey,  are  connected  covenants,  generally  of 
the  same  import  and  effect,  and  directed  to  one  and  the  same 
object,  and  the  qualifying  language  of  the  one  may,  therefore, 
properly  enough,  be  considered  as  virtually  transferred  to,  and 
included  in  the  other  of  them.    But  the  covenant  for  quiet  en- 

1  Brown  r.  Tomlinson,  2  Greene  (Iowa),  525. 

s  Efttflbrook  v.  Smith,  6  Graj,  572,  577 ;  2  Sagd.  Vend.  527,  et  teq. ;  SamMr  ». 
Wniiamd,  8  Mau.  162,  202,  214;  Browning  v.  Wright,  2  B.  &  P.  IS;  Howdl  m, 
RlchnnlH,  11  East,  634 ;  Smith  v.  Compton,  3  B.  &  Ad.  1S9. 

•  Howell  V.  Hichards,  II  East,  633.    See  Gainsforth  v.  Griffith,  1  SamuL  SI. 
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jofment  is  of  a  materially  different  import,  and  directed  to  a 
distinct  object"  The  court  go  on  to  say :  ''That  he  might,  from 
motives  of  prudence,  be  unwilling  to  subject  himself  to  a  suit 
for  the  existence  of  an  incumbrance,  which  he  is  willing  to 
covenant  shall  never  be  suffered  to  disturb  his  grantee."     In 
another  case,  the  court  lay  it  down  as  a  general  rule,  that  a 
general  covenant  will  not  be  held  to  be  qualified  by  others,  un- 
less in  some  way  connected  with  them.^   Thus,  where  the  prior 
covenant  in  a  deed  was  that  the  grantee  should  hold  the  prem- 
ises free  from  the  claims  of  all  persons  whomsoever,  and  was 
succeeded  by  one  warranting  the  premises  against  all  legal 
claims,  *^  in  virtue  of  said  C's  patent  and  deed  to  me,"  it  was 
held,  that  the  general  warranty  was  not  restricted  by  the  limited 
terms  of  the  second  covenant.^    But  where  a  collector  of  taxes 
sold  an  estate  as  such,  and  covenanted,  in  his  capacity  of  col- 
lector, to  warrant  and  defend  the  granted  premises,  it  was 
held  that,  as  he  followed  the  statute  form  of  conveyance,  his 
covenant  was  not  to  be  regarded  as  personal,  but  made  in  his 
public  capacity.    Had  he  made  the  sale  as  executor  or  admin- 
istrator, acting  in  alieno  jure^  any  covenants  he  should  have 
mad^  would  have  bound  him  personally.^    So  where  the  gran- 
tor first  recited  in  his  deed  a  declaration  of  good  and  full  power 
to  sell  and  dispose  of  the  tract,  followed  by  a  covenant  to  war- 
rant and  defend,  <&c.  '*  all  our  right,  title,  claim,  &c.  against 
the  just  claims  of  all  persons,"  it  was  held  to  amount  to  general 
covenant  of  warranty.^  And  in  Cornell  v,  Jackson,  where  there 
were  covenants  of  seisin,  against  incumbrances,  and  warranty, 
with  a  clause  expressly  limiting  the  covenants  against  incum- 
brances and  warranty,  to  the  land  within  certain  points,  it  was 
held,  that  the  covenant  of  seisin  was  not  thereby  limited  or  re- 
stricted to  this  portion  of  the  premises.^ 

35  a.  Of  the  nature  of  the  foregoing  inquiry,  is  the  question 
which  sometimes  arises  under  a  grant,  where  there  is  an  out- 
standing charge  like  a  mortgage  upon  the  premises,  and  the 

1  Smith  V.  Compton,  S  B.  &  A<L  189. 

*  Rowe  V.  Heath,  23  Texas,  6U. 

s  Wilson  r.  Cochran,  14  N.  H.  399.    See  Sumner  v.  Williams,  8  Mass.  16S. 

*  Peck  V,  Henslej,  20  Texas,  673. 

*  Cornell  v.  JacksoD,  3  Cosh.  506,  508;  Fook  v.  Yoneida,  11  S.  &.  B.  109; 
Alexander  v.  Schreiber,  10  Mo.  460. 
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same  are  described  as  being  under  such  charge  or  'mortgage, 
whether  the  purchaser  thereby  assumes,  in  law  or  equity,  a 
personal  obligation  to  pay  the  same  ?  The  case  is  fully  con- 
sidered in  Stebbins  v.  Hall,  where  it  is  held  that,  in  order 
to  charge  such  purchaser  personally,  the  language  of  the 
deed  should  be  ^^  subject  to  the  payment "  of  the  outstanding 
mortgage,  or  that  ^^it  forms  a  part  of  the  purchase-money 
which  tlie  grantee  in  the  deed  assumes  to  pay/'  or  some 
equivalent  expression,  which  clearly  imports  that  an  obliga- 
tion is  intended  to  be  created  by  one  party,  and  is  know- 
ingly assumed  bj  the  other."  ^ 

86.  But  by  statute  in  New  York,  no  covenant  is  to  be  im 
plied  in  any  conveyance  of  real  estate,  whether  such  deed  con- 
tains special  covenants  or  not.^  But  this  does  not  extend  to  im- 
plied covenants  in  leases,  which  are  left  as  at  common  law.* 
On  the  other  hand,  in  several  of  the  States,  if  one  grant  land 
by  deed,  without  any  express  covenant  therein,  it  is  provided 
by  statute  that  there  is  thereby  an  implied  covenant  on  his  part 
that  he  is  seised,  that  they  are  free  of  incumbrances  created  by 
him,  and,  for  quiet  enjoyment,  as  against  all  acts  done  by  the 
grantor.*  In  Delaware,  "  grant,"  "  bargain,  and  sell,"  unless 
specially  restrained,  imply  a  special  warranty  against  a 
[*673]  ^grantor  and  his  heirs  and  all  persons  claiming  un- 
der him.^  In  Indiana,  a  warranty  of  title  must  be  in- 
serted if  intended.®    In  Iowa,  the  words  ''  grant,  bargain,  and 

1  Stebbins  v.  Hall,  29  Barb.  524;  Tillotson  v,  Bojd,  4  Sannd.  516;  Mnrrmj  r. 
Smith,  I  Doer,  41S ;  Trotter  v.  Hughes,  2  Verm.  74 ;  ante,  toL  I,  p.  •SIS,  •STI ; 
Oage  V.  Brewster,  31  N.  Y.  221 ;  Belmont  v.  Coman,  22  N.  T.  43S. 

s  2  N.  Y.  Rev.  Stat,  4th  ed.  p.  148,  H53.  So  in  Minnesota,  Corop.  Stat.  185S. 
ch.  35,  4  1 ;  Oregon,  Stat  1855,  p.  519,  f  1 ;  Wisconsin,  Rer.  Stat  1858,  ch.  86, 
S  5 ;  Ohio,  WaUc.  Am.  Law,  381 ;  North  Carolina,  Rickets  v.  Dickens,  1  Knrpii. 
343. 

•  Tone  V.  Brace,  11  Paige,  566, 569 ;  Mayor,  &c  v.  Mabie,  3  Kern.  160;  Yemara 
V.  Smith,  15  N.  Y.  327,  unless  the  leases  are  in  fee  or  perpetuitj.  Carter  v,  Bon, 
39  Barb.  59. 

«  Mississippi,  Code,  1857,  p.  309,  art.  16;  California,  Wood,  Dig.  1858,  pp.  100, 
105;  Arkansas,  Dig.  Stat  1858,  ch.  37,  f  1;  Pennsylvania,  Pnrd.  Dig.  1857,  p. 
229,  k  65;  Illinois,  2  Comp.  Stat  961;  Alabama,  Code,  1852,  \  1314;  Hinovri, 
Rer.  Sut  1855,  ch.  32,  4  14;  Kansas,  Stat  1855,  cfaa.  14,  26;  Drezd  v.  Mflkr, 
49  Penn.  St  249. 

•  Del.  Code,  1852,  ch.  83,  ^  2. 

•  Ind.  Rev.  Stat  1852,  ch.  23,  H  12»  15. 
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sell/'  in  a  deed  are,  by  statute,  construed  to  be  express  cove- 
nants: 1.  Of  seisin ;  2.  Against  incumbrances  done  or  suffered 
bj  the  grantor,  or  those  claiming  under  him ;  and  3.  For  fur- 
ther assurance.     A  similar  provision  was  contained  in  Stat.  6 
Anne,  ch.  85,  §  80,  and  is  said  to  have  been  re-enacted  in  Penn- 
sylvania, Indiana,  Illinois,  Alabama,  Mississippi,  Arkansas, 
and  Missouri.^    But  the  ruling  of  the  courts  of  the  different 
States,  as  to  the  extent  of  the  covenants  implied  from  these 
words,  do  not  seem  to  be  uniform.    Thus  in  Oratz  v,  Ewalt, 
the  court  held,  that  it  was  a  covenant,  '*  that  the  grantor  had 
done  no  act  nor  created  any  incumbrance,  whereby  the  estate 
granted  by  him  might  be  defeated,  that  the  estate  was  indefeas- 
ible as  to  any  act  of  the  grantor."    Ch.  Kent  approves  of  this 
construction,  and  expresses  an  opinion  that  the  same  doctrine 
would  apply  to  the  same  statutory  language  in  other  States, 
though  the  subject  is  now  regulated  in  New  York  by  statute, 
as  already  stated.'    In  Iowa,  it  was  held  to  be,  in  effect,  a  cov- 
enant against  incumbrances,  and  broken  by  an  existing  incum- 
brance, although  no  measures  may  have  been  taken  by  the 
incumbrancer  to  disturb  the  grantee  in  his  possession.^    In 
Alabama,  the  same  construction  is  applied  to  the  covenant 
created  by  the  words  '^  grant,  bargain,  and  sell,"  as  that  of  the 
courts  of  Pennsylvania.    And  the  same  rule  applies  in  Missis- 
sippi, and  in  Illinois.^    It  was  held,  however,  in  Illinois,  that 
as  the  words,  "  grant,  bargain,"  &c.  constituted  a  statute  cov- 
enant, an  after-acquired  title  would  enure  to  the  benefit  of  a 
grantee,  in  a  deed  containing  these  words,  to  the  same  extent 
as  if  there  had  been  full  covenants  of  warranty.^    But  in  Mis- 
souri, they  are  regarded  as  express  covenants  of  seisin,  against 
incumbrances,  and  of  further  assurance.^    ^ 
36  a.  Sometimes  a  certain  number  of  acres  or  quantity  of 

^  Brown  v.  Tomlinson,  2  Greene  (Iowa),  527 ;  Funk  v,  CresweU,  5  Iowa,  62,  S4 ; 
4  Kent,  Com.  474;  Gratz  v.  Ewalt,  2  Binn.  95 ;  Fank  v.  Yoneida,  11  S.  &  R.  109 ; 
Alexander  v.  Schreiber,  10  Mo.  460. 

'  2  N.  T.  Rev.  Stat.,  4th  ed.  p.  148,  §  153. 

'  Fank  v.  Cresswell«  5  Iowa,  62,  95. 

*  Roeback  v.  Dnpny,  2  Ala.  53S;  Latham  v.  Morgan,  1  8.  &  M.,  Ch.  611 ; 
Prcttyman  v.  Wilkey,  19  III.  249;  Hawk  v.  McCuUoagh,  21  111.  220. 

6  D'Wolf  V.  Haydn,  24  HI.  525 ;  King  v.  Gilaon,  32  111.  853. 

*  Alexander  v.  Schreiber,  10  Mo.  460. 
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land,  in  the  granted  premises,  is  intended  to  be  guaranteed  or 
assured  to  the  grantee,  and  words  to  that  effect  have  beea 
held  to  amount  to  a  covenant.    The  question  in  the  numer- 
ous cases  which  have  arisen,  has  been,  whether  the  refereneo 
to  qtiantitj  is  a  part  of  the  description  of  what  is  intended  to 
be  granted,  or  intended  as  an  assurance  of  the  quantity  men- 
tioned.    It  may  be  stated,  generally,  that  where  the  number  of 
acres  is  referred  to  as  an  ^^  estimated  "  quantity,  or  coupled  wiA 
the  clause  of  "  more  or  less,"  or  is  clearly  a  matter  of  descrip- 
tion, it  is  not  a  covenant.^    So  where  the  quantity  is  mentioQcd 
in  addition  to  the  boundaries  in  the  description  of  the  estate, 
the  quantity  yields  to  the  boundaries  if  they  do  not  coincide.' 
If,  on  the  other  hand,  the  quantity  be  '^  of  the  essence  of  the 
contract  between  the  parties,  the  covenant  is  construed  rela- 
tively to  the  quantity  of  land  conveyed,  and  is  to  be  deemed 
an  assurance  to  the  purchaser  of  the  existence  of  that  qusnti- 
ty."  '  And  a  vendor  would  be  liable  for  false  repro^sentations  as 
to  the  quantity  or  extent  of  the  premises  granted,  if  accompa- 
nied with  damage,  whether  his  deed  contains  covenants  or  not^ 
37.  Although  the  question  as  to  what  damages  may  be  re- 
covered for  the  breach  of  any  of  these  covenants,  may,  perhaps, 
belong  more  properly  to  the  subject  of  remedy  than  to  that  of 
title  to  real  property,  it  cannot  be  out  of  place  to  say  a  fev 
words  upon  the  rules  which  different  courts  have  considered 
applicable  in  deciding  such  questions.    In  Pennsylvania,  a  pm^ 
chaser  with  warranty  may  retain  from  his  purchase-money,  i! 
not  yet  paid,  a  sum  adequate  to  the  loss  he  may  sustain  by  a 
breach  of  the  covenant.^    While,  in  respect  to  some  of  these, 
the  rule  is  substantially  the  same  in  all  the  courts,  in  reqieot 
to  others,  there  is'a  great  and  irreconcilable  diversity,  which  it 
will  be  sufficient  to  state,  without  an  elaborate  explanaticm  of 
the  grounds  of  difference. 

1  Hall  V.  Mftjiiew,  IS  Ifd.  asi :  Wr^'t  o.  Wiiglit,  34  AkL  194 ;  Bc»nv.Bsk- 
hftlter,  86  Ga.  564,  567 ;  Powell  v.  Clark,  5  MaaB.  S55,  ia  r^arded  ma  deaciijitiBa 
only  in  absence  of  express  oorenant  See  Mann  v.  Pienon,  9  Johns.  37 ;  Ferkias 
9,  Webster,  S  N.  H.  887. 

•  JadEaon  v.  Hoore,  6  Oow.  717. 

•  Beall  p.  Barkhalter,  suf^ 

«  Whitney  v.  Allaire,  I  GonaL  aoS.    SeeDohdl  a.  Stsvcaa^  SB.  &  C.  €83. 

•  Wilson  0.  Oodinn,  45  Ponn.  890. 
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38.  In  the  first  place,  where  the  covenant  of  seisin  is  brok* 
en,  the  measure,  with  few  exceptions,  is  the  purchase-money 
and  interest ;  the  consideration  for  which  the  purchase-money 
was  paid,  having  failed,  the  damages  never  exceed  this.^    And 
damages  are  allowed  fro  rata^  if  the  seisin  fail  as  to  a  part  of 
the  granted  premises.'    An  exception  to  this  rule  prevailed, 
where  one,  not  seised,  conveyed  with  covenants  of  seisin  and 
warranty,  and  then  acquired  a  title  to  the  estate ;  for  then,  aa 
this  enured,  by  force  of  the  covenant  of  warranty,  to  the  bene- 
fit of  the  grantee,  it  was  held,  that  he  could  no  longer  main- 
tain dLii  action  to  recover  back  the  purchase-money.^    But  if  he 
had  been  evicted  by  the  rightful  owner,  he  could  not  have 
been  compelled  to  accept  the  newly  acquired  title  of  his  gran- 
tor, but  might  have  sued  for  the  purchase-money  if  he  chose  so 
to  do.^    So  where  the  grantee,  under  a  deed  with  a  covenant 
of  seisin,  enters  and  enjoys  the  estate,  and  from  lapse  of  time 
has  ceased  to  be  liable  for  the  profits  at  the  suit  of  the  real 
owner,  it  would  seem  that,  in  an  action  to  recover  back 
the  purchase-money  *and  interest,  he  must  allow  for  [*674] 
the  profits  so  received  by  him.^    So  where  the  cove- 
nant was  that  the  grantor  was  seised  of  an  indefeasible  estate 
in  fee,  and  there  being  an  outstanding  title,  the  covenantee 
sues  for  a  breach,  before  he  is  interfered  with  by  the  true  own- 
er, on  the  ground  of  a  breach  because  the  character  of  the 
grantor's  seisin  was  not  such  as  answered  the  terms  of  the  cov- 
enant, he  will  be  entitled  to  recover  only  his  actual  damages. 
So,  in  another,  case,  for  a  similar  breach,  nominal  damages 
alone  were  recovered,  because  he  had  been  permitted  to  occu- 
py under  his  grant  until  his  title  had  become  complete  by  ad- 

1  Rawle,  Cot.  3d  ed.  58,  and  note  for  American  cases;  4  Kent,  Com.  475; 
%t»aiA  V.  Ten  Eyck,  3  Caines,  HI;  Marston  v.  Hobbs,  2  Mass.  433 ;  Sedgw.  Dam. 
183;  Mattmsr  o.  Herbert,  37  N.  H.  346;  Wilson  v.  Forbes,  2  Der.  (Law)  39; 
Brandt  r.  Foster,  5  Iowa,  295 ;  Barton  v.  Reeds,  20  Ind.  93.  It  is  the  sum  actQ- 
ally  paid  and  not  the  sum  mentioned  in  the  deed ;  Bingham  v.  Weiderwax,  1 
Comst.  513  ;  Dayton  v.  Warren,  10  Minn.  237  ;  Tacker  v.  Clarke,  2  Sandf.  Ch.  96. 

>  Morris  v.  Phel{>8,  5  Johns.  49,  55 ;  Beaupland  v.  McKeen,  28  Penn.  St.  124, 
134 ;  Lee  v.  I>eao,  3  Whart  331 ;  Rawle,  Gov.,  3d  ed.  89 ;  Cornell  v.  Jackson,  3 
Ctub.  510;  Partridge  v.  Hatch,  18  N.  H.  498. 

s  Baxter  v.  Bradbary,  20  Me.  260 ;  King  v,  Gilgon,  32  III.  356. 

*  Blancluird  o.  Kllis,  1  Gray,  195,  200 ;  ante,  p.  *475, 

•  WhidDi^  9.  Dewey,  15  Pick.  428,  435 ;  Catlin  v.  Horlbnrt,  3  Verm.  403, 409. 
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Terse  enjoyment.^    In  Kincaid  t;.  Brittain,  where  the  covenant 
of  seisin  was  considered  as  a  continuing  one,  the  court  dis- 
cuss the  question  of  damages  for  a  breach  thereof.   ^'  If  untrue, 
it  is  broken  the  instant  it  is  made,  and  an  immediate  right  of 
action  accrues  to  the  purchaser  to  sue  for  the  breach,  and  he 
is  entitled  to  recover  damages,  the  measure  of  which  may  be 
the  consideration-money  and  interest,  or  a  less  amount,  or  mere 
nominal  damages,  according  to  the  nature  and  extent  of  the 
breach  in  the  particular  case.    If  the  failure  of  title  be  only  as 
to  part  of  the  land,  or  if  the  purchaser  has  himself  extin- 
guished the  paramount  title,  or  if  his  actual  possession  be  of 
such  a  character,  and  continued  for  such  a  length  of  time,  as 
to  make  the  title  valid  under  the  statute  of  limitations,  or  if, 
for  other  cause,  the  breach  be  merely  a  technical  one,  the  pur- 
chaser will  not  be  entitled  to  have  the  damages  measured  by  the 
consideration-money  and  interest.     Such  is  the  proper  measure 
of  damages,  only  where  there  is  an  entire  failure  of  title,  or 
where  the  purchaser  has  the  right  to  treat  it  as  such ;  and  in 
the  latter  case,  the  effect  of  a  recovery  of  an  equivalent  in 
damages,  would  be  to  entitle  the  bargainor  to  a  reconveyance."  ' 
In  Cornell  v.  Jackson,  the  grantor  was  disseised  of  a  part  of 
the  'granted  premises,  so  that  no  actual  seisin  passed  to  the 
grantee.    The  grantee,  some  years  after,  and  before  any  seisin 
regained,  conveyed  the  part  in  possession  of  the  disseisor,  to  a 
third  person,  by  release.    The  first  grantee  sued  on  the  cove- 
nant of  seisin  in  his  deed  and  recovered.     His  grantor  had,  in 
the  mean  time,  sued  for  and  recovered  seisin  against  the  dissei- 
sor, so  that  the  title  to  the  part  recovered  enured  by  way  of  es- 
toppel to  his  grantee,  under  the  covenant  of  warranty  in  the 
original  deed.     It  was  held,  that  the  plaintiff,  in  the  actioa 
upon  the  covenant  of  seisin,  was  entitled  to  recover  of  the  pur- 
chase-money and  interest,  pro  rata^  according  to  the  value  of 
the  part  of  which  the  seisin  failed,  compared  with  the  value 
of  the  whole  premises,  deducting  the  value  of  the  part  which 
had  enured  to  him  by  estoppel.^    It  may  be  added,  tliat  wben 

1  Garfield  «.  WiUiams,  2  Venn.  3S7 ;  Wilaon  v.  Forbefr,  2  Der.  30,  31  Sas 
Rawle,  Cot.,  Sd  ed.  74,  and  note ;  Cotton  v.  Ward,  3  Mon.  304 ;  BeeM  v.  Smi^ 
12  Mo.  344;  Morrifon  «.  Underwood,  20  N.  H.  369. 

*  Kincaid  v.  Brittain,  5  Sneed,  123,  124;  Brandt  v.  Foster,  5  Iowa,  2M-i». 

*  Cornell  v.  Jackson,  3  Cosh.  506. 
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one  recovers,  under  a  covenant  of  seisin,  the  consideration  paid 
and  interest,  it  is  the  true  amount  thus  paid,  and  not  merely 
what  is  stated  as  the  consideration  in  the  decd.^ 

39.  As  the  covenant  against  incumbrances  is  one  of  indem- 
nity, the  covenantee  can  recover  only  nominal  damages  for  a 
breach  thereof,  unless  he  can  show  that  he  has  sustained  actual 
loss  or  injury  thereby,  or  has  had  to  pay  money  to  remove  the 
incumbrance.^    Thus,  if  the  incumbrance  be  of  a  permanent 
character,  such  as  a  right  of  way  or  other  easement  which  im- 
pairs the  value  of  the  premises,  and  caimot  be  removed  by  the 
purchaser,  as  a  matter  of  right,  the  damages  will  bo  measured 
by  the  diminished  value  of  the  premises  thereby  occasioned,  to 
be  determined  by  a  jury.'    So  if  it  consist  of  an  outstanding 
mortgage  which  the  covenantee  has  paid  and  discharged,  he 
will  be  entitled  to  recover  the  amount  so  paid,  and  interest,  pro- 
vided it  is  less  than  the  value  of  the  land.^    But  until  he  shall 
have  remoyed  such  incumbrance,  the  grantee  can  only  recover 
nominal  damages,  for  the  obvious  reason,  that  if  another  person 
is  liable  for  the  mortgage  debt,  the  holder  of  the  mortgage  may 
never  avail  himself  of  his  mortgage  lien  upon  the  land,  or  dis- 
turb the  purchaser  in  the  enjoyment  of  the  premises.^    And  if 
the  incumbrance  be  an  attachment  upon  the  land, 
which  is  *afterwards  enforced  by  levy  upon  it,  tlie  [*675] 
measure  of  damages  will  be  the  amount  for  which  the 
same  was  so  levied  upon,  and  by  which  the  judgment  was 
.satisfied  ;  for  the  purchaser,  in  such  a  case,  has  actually  been 
dispossessed,  and  must  pay  that  sum  to  regain  his  possession 
and  estate.^    If  the  incumbrance  is  of  a  kind  which  admits  of 
being  removed,  and  the  purchaser  shall  have  extinguished  it, 
he  may  recover  upon  his  covenant  what  he  may  have  fairly  and 
reasonably  paid  for  such  extinguishment.'^    So  he  may  recover 

1  Bingham  v.  Weidenrax,  I  Comst.  514 ;  Sedgw.  Damages,  3d  ed.  172. 
'  Rawle,  Cot.,  Sd  ed.  134 ;  Morrison  v.  Underwood,  20  N.  H.  369 ;  Funk  v.  Cres- 
vrell,  5  Clarke  (Iowa),  62. 
"  Harlow  u.  Thomas,  15  Pick.  66;  Batchelder  v,  Stnigis,  3  Cash.  201,  206. 

*  PKscott  V.  Tmeman,  4  Mass.  627 ;  Norton  v.  Baboock,  2  Met.  510,  516 ;  Esta* 
brook  V.  Smith,  6  Gray,  572. 

'  Wyman  r..  Ballard,  12  Mass.  304;  Tnfts  v.  Adams,  8  Pick.  547;  Fonk  ». 
Voneida,  11  8.  &  R.  112. 

*  Barrett  v.  Porter,  14  Mass.  142 ;  Wyman  v.  Brigden,  4  Mass.  150. 

^  Bawle,  Cot.,  3d  ed.  138,  and  note  of  American  cases ;  Morrison  v.  Underwood, 
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'whatever  actual  damage  he  may  hare  sustained  by  the  incum- 
forance,  although  the  covenantor  may  have  removed  it  before 
action  brought.^  But  it  seems  that  the  purchaser  is  not  bound 
to  redeem,  and  if  the  incumbrance,  by  a  failure  to  redeem, 
grows  into  an  absohite  estate,  and  the  purchaser  thereby  loses 
his  title  altogether,  he  may  recover,  in  damages,  the  purcbase- 
money  and  interest.' 

40.  The  following  principle,  applicable  as  well  to  an  action 
upon  a  covenant  of  seisin  as  to  that  against  incumbrances  and 
of  warranty,  seems  now  to  be  settled.  If  such  covenantee  re- 
cover and  receive  of  the  covenantor  full  satisfaction  in  damages 
for  the  value  of  the  premises,  equal  to  the  purchase-money  and 
interest,  his  covenantor  and  grantor  is  thereby  remitted  to  his 
right  and  title  to  the  granted  premises  as  he  held  them  before 
he  had  granted  them  away,  and  the  covenantee  would  be  es- 
topped, by  such  a  judgment,  to  set  up  his  title  deed  against  his 
grantor.' 

41.  In  the  matter  of  the  rule  of  damages  for  the  breach  of 
the  two  covenants  thus  far  considered,  there  does  not  appear 
to  be,  substantially,  any  difference  between  the  several  Ameri- 
can courts.  But  in  respect  to  the  covenant  of  warranty  or  for 
quiet  enjoyment,  there  would  be  found  differences  of  a  most 
decided  character.  This  depends  upon  the  theory  which  thej 
adopt  in  applying  the  law.  In  some  of  the  States,  the  covenant 
of  warranty  is  assumed  to  take  the  place  of  the  ancient  wa^ 

ranty  of  the  feudal  law ;  and  by  that,  if  the  vassal  was 
[*676]  evicted  of  his  *lands  by  a  better  paramount  title,  he  re- 
ceived from  his  lord  other  lands,  as  a  substitute,  of  tita 
same  valvs  as  those  he  had  lost^  compvAed  as  at  the  time  of  the  ttsr- 
ranttf.  As  the  thing  recovered  now  is  money,  instead  of  laud, 
the  same  idea  is  carried  out,  by  giving  to  the  party  who  has 
lost  his  land,  the  money  he  paid  for  it,  and  interest,  so  as  to  re- 

so  N.  H.  369;  Fank  v.  CreeweU,  5  Iowa,  62,  64 ;  Funk  v.  Yoneida,  11  a  4  B-  Ut 
114,  117. 

^  Wetherbee  v,  Bennett,  S  Aften,  4S9. 

>  Rawie,  Cot.,  3d  ed.  148 ;  Blanchard  v.  EUia,  1  Qray,  195^  SOS ;  Cliifel  t.  BiO. 
17  Mass.  213. 

*  Porter  v.  Hill,  9  Mass.  34,  36 ;  Stinson  v.  Samner,  Id.  147^  150 ;  BknriMri  i^ 
Ellis.  1  Gray,  195,  203 ;  Parker  v.  Brown,  15  N.  H.  176,  188;  Kincaid  a.  Britaii, 
6  Sneed,  124. 
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store  bim  to  his  original  condition  in  that  respect.^  In  other 
States,  the  covenant  is  regarded  as  one  of  indemnity,  and  the 
rule  of  damages  is  to  restore  to  the  covenantee  what  he  shall 
have  lost  by  the  failure  of  the  other  party  to  keep  his  cove- 
aants.  And,  therefore,  the  measure  of  damages  is  the  value 
of  the  premises  at  the  time  of  the  eviction.  This,  of  course, 
eovo^  im|Kovements  made  by  the  occupant,  and  the  increased 
▼alae  of  the  premises  arising  from  the  general  rise  of  property, 
&r  any  otiier  circumstance. 

42.  It  is  hardly  necessary  to  say  that,  in  a  country  where 
the  value  of  lands  is  changing  so  rapidly  from  a  great  variety 
of  causes,  it  is  a  question  of  great  moment  to  the  respective 
parties,  whether  the  one  or  the  other  of  these  rules  is  to  preyail. 
Mr.  Rawle  has  collected  the  cases  in  the  different  States,  bear^ 
iog  upon  this  point,^  from  which  it  appears,  that  the  value  of 
the  laud  at  the  time  of  eviction  is  adopted  as  the  measure  of 
damages  in  Connecticut,  Vermont,  Maine,  South  Carolina, 
and  Massachusetts.  The  States  which  adopt  the  value  of  the 
lands  at  the  time  of  conveyance,  as  the  measure  of  damages, 
are  New  Jersey,  Virginia,  Tennessee,  New  Hampshire,  New 
York,  Pennsylvania,  Ohio,  North  Carolina,  Georgia,  Kentucky, 
Indiana,  Arkansas,  Missouri,  Iowa,  Wisconsin,  and  the  courts 
of  the  United  States.  By  the  value  of  the  estate,  at  the  one 
time  or  the  other,  as  the  measure  of  the  damages,  will  be 
understood  the  limit  to  which  the  law  allows  the  party  to 
recover,  while  there  are  often  circumstances,  which  it  is  not 
proposed  here  to  stop  to  explain,  which  would  reduce  this 
amount,  in  certain  cases,  below  that  limit.  And  it  may  be 
added,  that  if  a  covenantee,  against  whom  an  action  is 
brought  by  one  claiming  the  land,  to  recover  the  same,  de- 
fend against  the  suit  in  good  faith,  and  is  evicted  by  a 
judgment,  he  will  be  entitled  to  recover  of  his  covenantor 
the  costs  of  such  suit,  and,  as  held  by  some  courts,  the  fees 
he  may  have  had  to  pay  for  counsel.  But,  in  Massachu- 
setts, this  last  item  is  not  allowed.'    It  may  be  added,  that  the 

^  Bawle,  Coy.,  3d  ed.  313 ;  Brandt  v.  Foster,  5  Iowa,  298. 

"  Bawie,  Cot.  314-321 ;  Nnnnally  v.  While,  3  Met.  (Ky.)  592 ;  Barton  p.  Beeda, 
80  Ind.  93 ;  Gore  v.  Brazier,  3  Mass.  523. 

•  Bow«  V.  Heath,  23  Texas,  614;  Morris  v.  Bowan,  2  Harrison,  306;  Bawle, 
Cot.,  8d  ed.  99-104;  LefflngweU  v.  Elliott,  10  Pick.  204. 
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rule  adopted  by  the  majority  of  the  States,  as  above  explained, 
is  the  one  in  force  by  the  English  common  law.^  There 
[*677]  are  other  *topics  connected  with  the  nature  and  char- 
acter of  deeds,  which  it  would  be  proper  to  consider  in 
this  connection,  if  it  were  proposed  to  discuss  the  whole  subject, 
such  as  how  deeds  may  be  avoided,  either  by  the  parties  or 
creditors,  and  how  they  are  to  be  construed,  and  the  like. 
But  to  do  this  would  extend  this  work  altogether  beyond  its 
proposed  limits,  and  the  reader  must  be  referred  for  these 
to  treatises  upon  deeds  and  conveyancing,  which  are  easily 
accessible  to  any  one  desirous  of  pursuing  the  investigation. 

1  Lewis  V.  CampbeU,  8  Taiint  715. 
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CHAPTER   VI. 

TITLE    BY   DEVISE. 

1.  Htotory  of  deyisat  of  land  in  England. 

5.  Statute  of  wills,  82  and  84  Henry  ym. 

8.  No  witnesses  necessaiy  under  statute  of  wills. 

4.  Wills  ambulatory  till  testator's  death. 

6.  Witnesses  to  wills,  to  testify  of  testator's  capacity. 

6.  Witnesses  most  subscribe  in  testator's  presence. 

7.  Witnesses  must  be  competent  when  attesting. 

8.  Forms  of  wills  of  land  govemed  by  lex  re>  tUm* 

9.  How  many  witnesses  to  a  will  required. 
10.  Effect  of  Probate  of  a  will  on  title  to  land. 

11, 1%,  At  what  point  of  time  wills  speak. 

18.  Qualifications  of  testator  as  to  capacity. 

14.  Wills  of /emet  cavtrL 

15.  What  constitutes  a  *'  sound  and  disposing  mind.'* 

16.  Who  may  be  devisees. 

17.  Of  doTises  to  charitable  uses  by  48  Elisabeth. 

18.  How  far  such  dcTises  good  before  the  statute  of  Elisabeth. 

19.  What  may  be  dcTlsed  as  real  estate. 

50.  Devisee  may  take  advantage  of  condition  broken. 

51.  To  whom  lapsed  devises  go. 

31  a.  Lapse  as  to  one  does  not  defeat  a  second  devise. 

55.  Of  devise  of  right  of  entry  by  a  disseisee. 

S8.  Intention  of  testator  affects  the  quantity  of  estate  devised. 

S8  a.  Of  changing  words  in  construing  devises. 

S4.  What  terms  in  a  devise  pass  a  fee. 

56.  A  personal  charge  creates  a  fee  in  land  devised. 
SO.  Devise  of  wild  land  conveys  a  fee. 

57.  When  a  devise  in  trust  passes  a  fee. 

58.  Cases  where  fees  are  created  by  implicattoa. 

59.  An  absolute  right  of  disposal  implies  a  fee. 

80.  Devise  of  rents  and  profits  same  as  of  land  ItseUl 

81.  Interest  of  devisee  vests  on  death  of  testator, 
a.  Of  devises  to  beneficiaries  not  named. 

88.  How  devises  may  be  defeated. 

»88, 84.  Bevocation  of  a  will  by  change  of  estate.  [*679] 

85.  Conveyance  of  land  revokes  a  deviae  of  it 

80.  Effect  of  marriage  on  will  of  a  feme  jo/s. 
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S7,  88.  Effect  of  maniage  Bud  birth  of  child  on  a  will  mads. 

89.  Effect  of  omitting  to  name  children  in  a  wiU. 

40.  Of  the  reTOoation  of  a  prior  will  by  a  new  one. 

41.  Of  deriae  to  an  heu:  of  what  would  descend  to  him. 

42.  How  a  will  ence  revved  majT  be  reffved. 

48.    No  deviie  takee  effect  against  assent  of  derisee. 

1.  It  remains  to  speak  of  title  by  Devise,  though  necessarilj 
in  brief  terms.  The  necessity  of  anything  beyond  a  general 
outline  of  what  is  requisite  to  constitute  a  good  deyise,  and  the 
rules  of  construction  which  are  applied  in  giving  it  effect,  is 
obviated  by  extended  treatises  upon  the  subject,  which  are 
readily  accessible  to  the  reader,  especially  the  work  of  Mr. 
Jarman,  with  the  full  and  discriminating  notes  of  the 
American  editor,  Mr.  Perkins,  and  that  of  Judge  Bedfield, 
which  supply  all  that  can  be  reasonably  desired  by  any  one 
who  may  have  occasion  to  pursue  the  inquiry.  In  tracing 
the  history  of  devises,  from  their  first  introduction  into  Eng- 
land, it  is  ascertained  that  wills  of  land  were  in  use  among 
the  Saxons.  But,  upon  the  introduction  of  the  feudal 
system  by  William  I.,  a.  d.  1060,  they  were  abrogated,  for 
various  reasons.  In  the  first  place,  livery  of  seisin,  the  or- 
dinary indicium  of  title  and  ownership,  could  not  be  adopted, 
since  a  will  never  took  effect  until  the  death  of  the  testator. 
In  the  next  place,  a  free  disposition  of  a  feud  by  the  last 
will  of  the  tenant  thereof,  might  bring  in  an  enemy  of  the 
lord  to  fight  his  battles  and  do  his  services.  This  continued  to 
be  the  law,  except  in  particular  localities,  until  the  general  stat- 
ute of  wills  passed  in  the  82  and  84  Henry  YIII.,  a.  d.  1541. 
The  custom  of  disposing  of  lands  by  means  of  last  wills  and  tes- 
taments had,  however,  become  very  general,  not  by  law,  but 
rather  against  it,  by  means  of  uses,  whereby  the  principle  of  the 
feudal  law  was  evaded.  This,  as  has  been  before  explained 
when  treating  of  uses,  was  effected,  among  other  ways,  by  con- 
veying lands  to  such  uses  as  the  feoffor  should  declare  by  his 
last  will,  in  which  case  the  legal  estate  passed  by  the  feoffment, 

while  chancery  enforced  the  use  which  the  feoffor  might 
[•680]  declare,  in  the  form  *pointed  out  by  him,  when  making 

the  feoffment.  When,  by  the  statute  of  27  Heniy  VliX. 
called  the  statute  of  uses,  the  seisin  was  at  once  miited  to  tbe 
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use  in  the  transfer  of  estates,  its  effect  was  to  destroy  the  power 
of  devising  lands  by  the  way  of  uses,  and  they,  accordingly,  be- 
came undevisable  and  remained  so  until  the  statute  of  wills 
above  mentioned,  of  the  82  and  34  Henry  YIII.^ 

2.  The  act  of  82  Henry  YIII.  ch.  1,  authorizes  any  person 
holding  lands  by  socage  tenure,  "  to  give,  dispose,  will,  and 
dense,  as  well  by  his  iMt  wHl  and  testament  in  writing,  or  other- 
wise by  any  other  act  or  acts  lawfully  executed  in  his  life,  all 
his  lands  at  his  fretf  will  and  pleasure.  The  statute  84  and  85 
Henry  YHI.  ch.  5,  is  explanatory  of  the  first,  and,  by  the  four- 
teenth section,  expressly  declares  ^^  women  covert,"  persons 
within  the  age  of  twenty-one  years,  idiots  and  persons  de  nan 
sane  memory,  incompetent  to  make  a  will. 

This,  it  will  be  perceived,  was  about  two  hundred  and  fifty 
years  after  lands  had  become  freely  alienable  by  deed  by  virtue 
of  the  statute  of  Quia  Emptores,  18  Edward  I.    It  will  also  be 
perceived,  that  the  statute  requires  the  will  to  be  in  writing, 
but  it  does  not  say  by  whom  it  is  to  be  written,  nor  does  it  re- 
quire the  writing  to  be  signed  by  the  testator  or  attested  by 
witnesses.    This  led  to  such  loose  and  often  corrupt  practices 
in  palming  off  wills  written  by  other  persons  as  those  of  the 
supposed  testators,  after  their  deaths,  that  the  subject  was  pro- 
vided for  in  the  famous  statute  of  frauds,  of  29  Charles  II.  ch. 
3.     In  one  case  the  will  was  written  down  from  statements  of 
witnesses,  and  before  the  writing  was  completed,  the  testator 
had  become  insensible,  and  so  remained  till  he  died,  and  yet 
the  will  was  sustained,  though,  in  respect  to  some  of  its  clauses, 
the  witnesses  did  not  agree  as  to  what  the  testator  did  declare.' 
The  case,  which  is  said  to  have  been  the  cause  of  inserting  the 
clause  as  to  wills  in  the  statute  of  frauds,  was  Stephens 
V.  Gerrard,'  *where  the  testator  dictated  a  will  and  [*681] 
caused  it  to  be  interlined,  and  it  was  prepared  to  he 
signed  and  sealed  by  him,  and  he  said  he  intended  to  write  it 
over  again,  but  that  in  the  mean  time  it  should  be  his  will, 
though    he  refused  to  sign  it.     The  testator  dying,  it  was 
established  as  a  will. 

1  Wright,  Ten.  171-173;  Wild's  case,  6  Rep.  16  b;  4  Kent,  Com.  504 ;  6  Crnise, 
Big.  3-5. 
'  Lawrence  v.  Kete,  Aleyn,  54. 
*  Steoheofl  v.  Gerrard,  2  Keble,  12S:  Boberts,  Frauds,  807. 
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3.  By  that  Btatute,  a  will  deyising  lands  was  required  to  be  in 
writing,  signed  by  the  party  making  the  devise,  or  by  some 
person  in  his  presence  and  by  his  direction,  and  attested  and 
subscribed  in  his  presence  by  three  or  four  credible  witoesseB. 
By  a  recent  statute  in  England,  a  will  devising  lands  there, 
must  be  signed  at  the  bottom  of  the  will  by  the  testator,  or  som 
one  by  his  direction  and  in  his  presence,  and  be  attested  by  at 
least  two  witnesses,  who  must  subscribe  it  in  the  testator's  pres- 
ence.^ No  particular  form  is  required  to  make  a  testamentaiy 
writing.  If  the  instrument  vest  no  present  interest,  but  only 
appoints  what  is  to  be  done  after  the  death  of  the  maker,  it  is  a 
testament.  Nor  does  it  make  any  difference  that  the  parties 
intended  it  to  be  a  deed.  The  instrument,  in  the  case  under 
consideration,  was  an  indenture  between  a  father  and  son  par- 
porting  to  convey  an  estate,  but  held  to  be  a.testamentary  paper 
or  will.'  The  requirement  of  ngnvng  by  the  testator,  is  held  to 
be  complied  with  by  the  testator's  making  hU  marky  even  in  Nev 
York,  where  the  statute  uses  the  word  tubseribed?  Two  can- 
not join  in  making  a  will  of  their  separate  property  to  a  third 
person,  and  where  a  husband  and  wife  joined  in  executing  a 
will  of  their  separate  property,  it  was  not  admitted  as  either  the 
will  of  each  or  of  both.^  But  wills  mutually  made  by  two  tes- 
tators in  favor  of  each  other  may  be  good  so  far,  that  upon  the 
death  of  one,  his  will  will  take  effect  and  the  other  be  defeated. 
So  two  may  join  in  making  a  will  of  the  property  of  one  of  them, 
since,  so  far  as  one  of  the  makers  is  concerned,  it  is  without 
effect.^    A  will  made  on  Sunday  is  valid.^ 

4.  The  same  disposition  which  favored  devises  of  lands  in 
England,  was  introduced  into  this  coimtry  at  its  settlement, 
and  the  system  has  always  been  in  operation  here.  The  for- 
malities required  in  executing  such  wills,  vary  according  to  the 

1  Wms.  Real  Prop.  168 ;  Stat  7  Wm.  IV.  and  1  Vict  ch.  26. 

*  Tamer  o.  Scott,  &1  Penn.  St  126;  Burington  UniTenitjr  v.  Barrett  {Jsmt), 
1  West  Jnxiat,  198;  Wall  o.  Wall,  SO  Miss.  91. 

•  Van  HanswTck  v.  Wiese,  44  Barb.  494. 
«  Walker  v.  Walker,  14  Ohio  St  157. 

•  lb.;  Lewis  v.  ScoSeld,  26  Conn.  452;  ETana  v.  Smith,  28  Ga.98;  Boge^ 
Appeal,  11  Me.  SOS. 

*  Bennett  o.  Brooks,  9  Allen,  118;  George  v,  Geoige  (N.  H.),  16  Am.  L.  Bag. 

SI9. 
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statute  provisions  of  the  seyeral  States,  though  these  will  be 
found  to  be  substantially  the  same  in  every  State. 

But  before  examining  these  provisions  in  detail,  there  are  a 
few  general  principles  which  may  be  noticed,  as  applicable  in 
all  the  States,  as  well  as  the  English  law.  And,  in  the  first 
place,  a  will  is  always  ambulatory,  as  it  is  called,  always  in- 
choate, and  may,  at  any  time,  be  altered  or  destroyed  by  the 
testator  during  his  life.  It  is  only  operative  and  efiectual  at 
and  after  his  death.^ 

5.  The  witnesses  to  a  will  are,  in  the  theory  of  the  law,  placed 
around  the  testator  when  executing  it,  as  judges  of  his  capacity 
to  make  it,  and  when  called  upon  to  testify  in  respect  to  this 
capacity,  they  are,  unlike  all  other  witnesses  who  do  not  come 
within  the  class  of  ^'  experts,"  at  liberty  to  express  an  opinion 
upon  the  subject,  which  is  to  be  taken  as  competent,  though 
not  conclusive  evidence,  by  the  court  or  jury.^    It  is 
*not  necessary  for  the  witness  to  see  the  testator  sign,  [*682] 
if  be  requests  the  witness  to  attest  it,  and  he  does  so  in 
the  testator's  presence.'  But  it  does  not  matter  upon  what  part 
of  the  instrument  the  witnesses  subscribe  their  names,  nor  need 
they  sign  in  each  other's  presence  ;  if  done  in  that  of  the  testator, 
it  is  sufficient.     And  it  may  be  by  mark,  instead  of  writing  the 
name.^  It  will  bo  sufficient  if  there  are  three  genuine  names  at- 
tested to  the  will,  although  neither  of  them  recollect  the  act  of 
signing  their  names.^     But  it  is  essential  that  the  attestation 
should  be  made  after  the  testator  has  signed  the  will.  It  will 
not  be  sufficient  that  the  witness  subscribes  his  name  first, 
though  the  testator  know  and  intend  to  adopt  his  signature  as 
an  attestation.^ 

6.  The  witnesses  must  subscribe  their  names,  attesting  the 
will  in  the  prcbcnce  of  the  testator.  What  shall  be  a  ^^  pres- 
ence," depends  somewhat  on  circumstances.  But  it  seems  to 
be  necessary,  first,  that  the  witnesses,  when  subscribing,  should 
be  ill  such  a  situation  that  the  testator  could  see  tlie  act  done, 

1  Vynror's  owe,  8  Rep.  82  a;  2  Bl.  Com.  502 ;  4  Kent,  Com.  520. 

*  1  Greenl.  Ev.  S  440. 

*  Tilden  r.  Tilden,  13  Graj,  103,  110;  Nickenon  v.  Back,  12  Cash.  332,  341. 
«  Redlield,  Wills,  229,  231,  233.  »  Eliot  v.  Eliot,  10  Allen,  357. 

*  Cliaae  v.  Kittredge,  1 1  Allen,  49.    Bat  see  Yanghan  v.  Vanghan,  &c.  Itedfield's 
iMMa,  13  Am.  L.  Keg.  735,  741. 
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and  know  whether  the  paper  which  they  attested  was  his  viL 
And  second,  the  attestation  must  be  made  while  the  testator  is 
in  a  conscious  state.  If  subscribed  in  his  bodUj  presence,  while 
he  is  insensible,  it  is  a  void  attestation.^  But  a  mark  made  bj 
the  testator  in  place  of  his  name,  if  intended  as  a  signature,  will 
be  a  good  execution  of  a  will.' 

7.  In  the  next  place,  the  witnesses  must  be  competent  to  tes- 
tify, at  the  time  of  attestation.  In  some  States  they  are  re- 
quired to  be  credStUy  in  others,  competent.  But  the  meaning  (A 
tiie  terms  is  the  same.'  One  named  as  executor  in  a  will  is  a 
competent  witness.^  And  so  is  an*heir  at  law  who  is  disillhe^ 
ited  by  the  will.^ 

8.  The  law  of  the  place  where  the  land  is  situate,  goTems 
in  tlie  matter  of  the  forms  and  solemnities  requisite  to  gi^ 
effect  to  a  will  designed  to  operate  upon  the  same,  though,  in 
a  majority  of  the  States,  as  is  the  case  in  Massachusetts,  a  will 
made  according  to  the  forms  of  the  other  State  ?^ere  the  tes- 
tator dwells,  may  be  admitted  to  probate  in  the  State  where 
tlie  land  is  situate.* 

9.  The  number  of  attesting  witnesses  required  to  give  t»> 
lidity  to  a  will  of  lands,  is,  in  fourteen  of  the  States,  at  least 

three.  In  seventeen  of  the  States,  two  witnesses  are 
[*6SS]  sufficient.    *The  laws  of  Louisiana  on  the  subject  are 

peculiar.  In  Arkansas,  Kentucky,  Mississippi,  Texas, 
and  Virginia,  an  exception  is  made  in  respect  to  requiring  at- 
testing witnesses  where  the  wiU  is  what  is  called  an  ob^mpL 
wholly  written  and  signed  by  the  testator  himself.  The  States 
nK|uiring  three  witnesses,  as  stated  by  Mr.  Thornton,  and  as  will 
be  found  by  reference  to  ibe  statutes  of  the  States,  are  Con&e^ 
iiout^  Florida*  Georgia,  Maine,  Maryland,  Massachusetts,  Michi- 
gan, Mi2^Q^i^ippi,  New  Hampshire,  New  Jersey,  North  Caro- 


I  S  Oi«^,  Et.  S  ^^t.  *  XkfaeisM  9.  BKk,  IS  Ck^  S3S,S4l. 

<  tGnf««L  Et.  lOI;  Hkvw  r.  HvBphvf.  f  Pick.  3S0 ;  Ha««a  r.  Hiffiari  0 
Pwi  )vV  8e«  alw  tke  cwei  Wirhikfta  «.  Chctwrvd,  I  B«r.  414,  nd  HiadM  r. 
K«t^t .  4  nanKs  Ecct  Lftv.  P^iU.  c4.  IIS.  §or  tke  ccMntod  cmlict  ofopiMnte* 

tht»  <\«    :v«trttor  nfiua^  vkedMr  dbe  ■■J^i^^  or  &•  piibm  oTtke  vOL    Wanet '• 
«  $kvv:i.  v\vu!  U««.  \  414;  Xmk.  On.  Sml.  dk.  Si^  M;  HmmA  Snm  ■- 
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lina,  Bhode  Idftnd,  South  Carolina,  Yermont,  and  Wisconsin. 
Those  requiring  two,  are  Alabama,  Arkansas,  California,  Delar 
ware,  Illinois,  Indiana,  Iowa,  Kentucky,  Minnesota,  Missouri, 
New  York,  Ohio,  Tennessee,  Texas  and  Yirginia.     In  Yer- 
mont and  New  Hampshire,  a  seal  is  required  to  give  validitj 
to  a  will.    But  though  very  frequently  adopted  by  testators  in 
other  States,  it  is  not,  it  would  seem,  necessary  in  any  other 
State  to  the  validity  of  a  will.     In  .Pennsylvania,  it  seems, 
while  it  is  necessary  to  prove  a  will  by  at  least  two  witnesses,  it 
is  not  requisite  that  they  should  have  attested  and  subscribed 
the  same  in  the  testator's  presence.     Besides  these  general  re- 
quirements, there  are  more  or  less  stringent  rules  adopted  in 
most  of  the  States,  in  respect  to  the  presence  <^  the  witnesses 
at  the  execution  of  the  will,  as  to  how  far  they  must  see  the 
testator  sign,  in  order  to  attest  its  execution,  and  how  far  the 
testator,  when  executing  it,  must  make  an  express  declaration 
or  publication  that  it  is  his  will,  &c.,  which  it  is  not  deemed 
important  to  detail  in  a  work  which  does  not  profess  to  treat  of 
the  practical  forms  of  conveyancing.    To  obviate  the  incompe- 
tency of  a  legatee  or  devisee  to  be  a  witness  to  a  will,  it  is  de- 
clared, in  most  of  the  States,  that  such  legacy  or  devise  shall 
be  void.^ 

10.  In  respect  to  the  effect  of  admitting  a  will  to  proof,  a 
different  rule  prevails  in  most,  if  not  all  the  States,  from  that 
in  England.  In  the  latter,  wills  of  the  personalty  are  filed  and 
admitted  to  proof  in  the  proper  probate  court,  and  when  so 
proved  become  valid  to  all  intents,  and  are  received  as 
such  *iu  the  trial  of  all  collateral  questions  depending  [*684] 
upon  their  validity.  But  there  being  no  provision  for 
the  probate  of  wills  of  real  estate,  it  is  necessary  to  establish 
their  execution  by  proof  whenever  any  question  arises  in  courts 
inTolving  the  inquiry.  Whereas  in  this  country,  provision  is 
made  in  tlie  several  States  for  establishing  a  will  by  a  general 
probate  thereof,  when  it  becomes,  like  a  judgment  of  court,  con- 
clusive evidence  of  its  own  due  execution  in  the  trial  of  any 
matter  involving  such  an  inquiry  in  any  other  court.' 

A  4  Kent,  Com.  SOS.    North  Cuolioa  and  Tennessee  ore  exceptions.    Ous  9. 
Qtm,  B  Hamph.  S78;  K.  H.  BeT.  Stat  ch.  156, 4  6. 
•  1  Oreenl.  £t.  S  518.  ^ 
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11.  Though  wills  speak,  as  it  is  called,  at  the  death  of 
testator,  and  have  no  operation  until  then,  it  often  becomes  ne- 
cessarj  to  inquire  when  they  were  made,  in  order  to  determine 
questions  involving  their  validity  and  effect,  as,  for  instanoe, 
whether  at  that  time  the  testator  was  of  competent  age,  of  sane 
mind,  and  the  like,  and  also,  whether  the  will  operated  upon 
property  of  which  the  testator  may  be  in  possession  at  liis 
death.  Thus,  while  at  common  law  a  will  operated  upon 
whatever  personal  property  the  testator  might  have  at  the  time 
of  his  death,  such  was  not  the  case  with  his  real  propertj,  of 
which  only  so  much  passed  by  the  will  as  the  testator  was 
seised  of  at  the  time  of  making  his  will,  and  continued  to  be 
seised  of,  at  the  time  of  his  death.  After-acquired  real  property 
did  not  pass  by  such  will,  even  if  acquired  by  an  exchange  for 
what  he  did  then  own.  And  if  the  testator  should  have  sold  a 
parcel  of  the  land  which  he  held  at  the  time  of  making  his  will, 
and  afterwards  re-purchased  the  same,  it  would  come  within 
his  after-acquired  property.^  So,  if  he  had  changed  his  in- 
terest as  mortgagee  into  an  absolute  ownership  by  foreclosuie.* 

12.  But  now,  by  the  present  English  law  upon  the  subject,  a 
will  speaks  as  if  made  at  the  testator's  death,  and  whatever  he 
may  then  have  which  is  within  the  terms  of  the  will  and  is  in- 
tended to  be  devised,  passes  thereby.    And  such  is  substantiallf 

the  law  in  several  of  the  United  States  by  statute,  name- 
[•685]  ly,  *New  York,  Vermont,  Massachusetts,  Pennsylvania, 

Virginia,  Maine,  Connecticut,  New  Hampshire,  North 
Carolina,  and  Illinois.^  There  is,  besides,  a  class  of  cases  where 
though  the  devise  takes  effect  at  the  death  of  the  testator,  it 
may  be  partially  postponed  as  to  its  complete  effect,  as  where  it 
is  to  a  class  of  individuals,  such  as  the  children  of  A.  If  there 
be  no  particular  or  intermediate  estate  interposed  between  the 
death  of  the  testator,  and  the  coming  into  possession  by  the  de> 
visees,  only  such  of  A's  children  as  shall  have  been  bom  at  the 

^  Wms.  Beal  Prop.  172;  I  Jarm.  Wills,  Ist  Am.  ed.  43;  4  Kent,  Cool  510. 

*  Brigham  v.  Winchester,  1  Met.  390 ;  Ballard  v.  Carter,  5  Pick.  118. 

s  Wms.  Real  Prop.  173 ;  4  Kent,  Com.  512 ;  Mass.  Gen.  8tat ,  ch.  92,  4  4 ;  M«. 
Rot.  Stat.  1857,  ch.  74,  §  5;  Conn.  Gen.  8tat.,  p.  401,  §  1 ;  N.  H.  Gen.  8tat,ck 
174,  \  2 ;  Verm.  Rev.  Stat,  p.  254 ;  No.  Car.  Rev.  Stat,  p.  607,  ^  5 ;  Willis  r.  Wift- 
Bon,  4  Scam.  64 ;  1  Jarm.,  Perk.  ed.  85,  86,  note ;  McNanghton  r.  McNan^ton,  41 
Bari).  50.  * 
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testator's  death  can  take,  excluding  after-born  children.  But 
if  tliere  be  a  particular  estate  interposed,  as  to  A  for  life,  and 
then  to  the  children  of  A,  it  will  include  all  who  shall 
have  been  born  during  the  life  of  A,  vesting  in  such  as 
were  bom  before  the  testator's  death,  and  opening  to  let 
in  such  as  are  bom  afterwards,  or,  if  all  are  dead  except 
one,  without  leaving  issue,  the  survivor  takes  the  whole.  So 
if  for  any  cause  one  only  can  take,  such  would  be  the  law 
as  to  time.^ 

13.  The  general  qualifications  of  a  testator  or  testatrix  for 

making  a  good  will,  are  age,  mental  capacity,  and  freedom 

from  legal  disability.    The  statute  of  wills  excludes  persons 

from  making  wills  who  are  infants,  feme%  covert^  idiots,  and 

persons  of  non-sane  memory.    Tlie  law,  in  requiring  a  testator, 

if  a  male,  to  be  of  the  age  of  twenty-one  years,  in  order  to  be 

competent  to  make  a  valid  will  of  real  estate,  is  believed  to  be 

uniform  in  nearly  all  the  States.    But  in  several,  females  of 

the  age  of  eighteen  years  are  made  competent  to  devise  lands. 

Such  is  the  case  in  Maryland,  Mississippi,  Illinois,  and  Galifor^ 

nia,  and  by  statute  of  the  latter  State,  the  same  rule  as  to  age* 

applies  to  males.^ 

14.  The  capacity  of  femes  covert  to  make  wills,  is  derived 
from  statute.  Among  the  States  where  the  common  law,  in 
this  respect,  is  altered,  are  Ohio,^  Massachusetts,^  Arkansas,^ 
California,^  Missouri,^  Kentucky,'  Connecticut,*  Wisconsin,^* 

1  1  Jaim.,  P«rk.  ed.  296.  897 ;  2d  do.  55,  56 ;  Bedfield,  Wills,  886  ;  Haodbeny 
V.  Dooliccle,  38  III.  202 ;  Campbell  v.  Rawdoo,  18  N.  T.  415 ;  Downing  v.  Manhall, 
23  N.  y.  374,  375. 

*  Maryland,  Code,  toI.  1,  p.  685;  MissisBtppi,  How.  &  H.  Comp.  Stat  98&;. 
minoia  Stat.,  cd.  1858,  p.  479;  Cal.  Stat.  1850-1853,  p.  140,  S  1. 

*  Maty  deTiae  lands  held  in  her  own  right.    Alien  v.  Little,  5  Ohio,  65 ;  Swao, 
8tat.  1024.  4  1- 

*  Gen.  Scat,  ch.  108,  S  9,  maj  make  a  will  of  her  real  estate  like  a  feme  tole. 

*  I>ig»  Stat,  p.  107S,  \  3,  Hmtted  to  such  power  as  is  secured  by  marriage  settle^ 
meoc  on,  or  aatboritj  in  writing  from  her  husband  before  marriage. 

*  Stat   1850-1853,  p.  140,  f  2,  may  make  a  will,  if  her  husband  consent  in 
writing'. 

7  Gen.  Stat  1866,  ch.  115,  the  same  power  as  in  Arkansas. 

*  Kcv,  Stat.,  p.  694,  maj  dispose,  by  will,  of  property  secured  to  her  separate 


*  Geo.  Stat.  1866,  ch.  401,  in  the  same  manner  as  any  penoa 
^  Ber.  Stat^  p.  677,  same  power  as  in  California. 
vox-  in.  88  [  789  j 
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Rhode  Island,^  Alabama,'  Illinois,^  Indiana,^  Maine,* 
[*686]  Michigan,*  *New  Hampshire,^  Pennsylvania,'  Tennes- 

see,®  Vermont,^^  Maryland,  and  Ejtnsas.^^ 
15.  In  respect  to  the  other  qualification  of  a  testator,  name- 
ly, what  is  called  *^  a  sound  and  disposing  mind  and  memorj," 
it  is  impossible  to  draw  a  precise  line  between  such  as  are  and 
such  as  are  not  thus  qualified.     The  difficulty  is  in  fixing  and 
applying  anything  like  a  uniform  test  or  standard.    In  a  casd 
in  Vermont,  the  court,  Redfield,  J.,  uses  this  language:  "He 
must  undoubtedly  retain  sufficient  (ictive  memory  to  collect  m 
his   mind,  without  prompting,  particulars  or  elements  of  the 
business  to  be  transacted,  and  to  hold  them  in  his  mind  a  suffi- 
cient length  of  time  to  perceive  at  least  their  more  obvious  re- 
lations to  each  other,  and  to  be  able  to  form  some  rational  judg- 
ment in  relation  to  these."    Among  these  elements  he  mentions 
the  number  of  the  testator's  children,  their  deserts  with  refe^ 
ence  to  conduct  and  capacity,  what  he  had  done  for  them  rela- 
tively to  each  other,  and  the  amount  and  condition  of  his  prop- 
erty, Ac.^*    In  another  case,  in  Connecticut,  the  court  held 
that  it  was  not  essential  to  the  legal  capacity  of  a  testator  to 
make  a  will,  that  he  should  be  capable  of  managing  business 
generally.    It  is  sufficient  if,  in  making  his  will,  he  understands 
what  he  is  doing.^    The  question  of  the  mental  capacity  of  a 

1  Rev.  Stat  1857,  ch.  136,  §  12,  maj  make  a  will  like  anj  person. 

*  Code,  1867,  §  2378,  has  a  general  power  of  doTising  by  wilL 

*  Stat.  1855,  ch.  110,  M»  has  fiiU  power  of  disposal  by  will. 

*  By  Stat  1859,  has  full  power  to  devise  her  lands  without  the  ooocamoes  of 
her  husband.    Noble  v.  Enos,  19  Ind.  72. 

*  Rev.  Stat  1857,  ch.  61,  §  1,  may  devise  by  will  as  if  sole. 

*  Rev.  Stat  1864,  ch.  68,  S  I,  same  as  California. 

Y  Gen.  Stat  1867,  ch.  164,  k  12,  may  devise,  saving  husband's  rigfats  by  mam^ 
eontract 

*  Dunlop,  Laws,  pp.  996,  997,  and  Act,  1855,  Na  456,  may  deTiae  ber  eitalB, 
subject  to  certain  rights  of  husband,  as  to  curtesy,  &c. 

*  Stat  1852,  ch.  180,  f  4,  may  devise  any  estate  secured  to  her  separato  use. 
1^  Gen.  Stat  1863,  ch.  71,  4  17,  has  general  power  of  devise  of  her  own  knds. 
1^  Code,  Maryland,  1860,  p.  686,  with  consent  of  husband  sabflciibcd  tt>  will; 

Gen.  Laws,  Kansas,  1860,  ch.  141,  f  4,  but  shall  not  bequeath  away  from  ha  Hit- 
band  more  than  one  half  of  her  property,  both  real  and  personal,  without  his  cob* 
sent  in  writing.    In  Nebraska,  with  husband's  consent    Rev.  Stat.  1866,  p.  61* 
In  Nevada,  the  same  as  if  she  were  sole.    Rev.  Stat  1866,  p.  890. 
**  Converse  v.  Converse,  21  Verm.  170. 

V  Einne  o.  Kinne,  9  Conn.  102.    See  Stewart  o.  Lispenaid,  26  Wend.  2SS. 
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testator  to  make  a  will,  has  reference  to  the  point  of  time  when 
it  is  made.    If  sane  then,  it  makes  no  difference  that  he  was, 
at  tlie  time,  under  guardianship  as  an  insane  person.^    Nor 
that  he  committed  suicide  shortly  after,  since  that  act  is  only 
in  the  nature  of  evidence  bearing  upon  the  point.^    Among  the 
most  remarkable  cases  where  a  will,  made  by  a  luna- 
tic, was  held  to  be  *made  in  a  lucid  interval,  is  that  of  [*687] 
Cartwright  v.  Cartwright,^  where  the  testatrix's  hands 
were  untied  by  the  person  who  had  charge  of  her  as  a  furious 
lunatic,  and  she  sat  down  and  wrote  her  own  will,  which  was 
so  proper  and  consistent  in  all  its  parts  that  the  court  sustained 
it.     On  the  other  hand,  though,  as  to  most  subjects,  the  testa- 
tor may  be  sane,  yet  if,  in  respect  to  one  or  more  subjects  he  is 
under  an  habitual  insane  delusion,  and  makes  his  will  under 
the  influence  of  such  delusion,  and  its  terms  are  modified  or 
controlled  thereby,  such  will  would  be  invalid.    An  instance, 
jilustrative  of  this  partial  insanity  or  monomania  in  the  testa- 
tor which  avoids  a  will,  was  the  case  of  Mr.  Greenwood,  a  law- 
yer, whose  will  was  made  while  he  was  in  full  practice  at  the 
bar,  and  was  set  aside  on  account  of  an  insane  delusion  in  re- 
spect to  a  brother,  under  the  influence  of  which  he  disinher- 
ited Iiim.^ 

16.     In  respect  to  the  question,  who  may  be  devisees,  there 
is  scarcely  any  limit  except  such  as  is  created  by  statute,  as  in 
Englaud,  by  those  against  mortmain.    In  some  of  the  United 
States,  as,  for  instance,  in  New  York,  corporations  may  be  de- 
visees only  to  a  limited  extent  prescribed  by  statute.    So  in 
Delaware,  a  church  may  not  be  a  devisee.    But  femM  covert^ 
infants,  aliens,  and  persons  of  nonsane  memory  may  be  devis- 
ees, and  take  accordingly.^ 

17.  There  is  one  class  of  devises  authorized  by  statute, 
where  the  ordinary  requirement  that  there  should  be  some  dis- 

1  Br^ed  v.  Pntt,  18  Pick.  115.  >  Brooks  i^.  Barrett,  7  Pick.  94. 

*  1  PhiJiim.  90.    See  1  Jarm.  Wills,  Ist  Am.  ed.  29,  notes  of  American  cases. 

*  See  1  Wms.  Ezrs.  27,  and  3  Add.  96,  97,  and  Erskine's  Speech  in  Hadfield's 


^  4  Kenty  Com.  506,  507 ;  1  Jarm.  Wills,  Ist  Am.  ed.  57,  and  notes ;  Willard, 
Real  Est.  475  I  ^  Jarm.  Wills.  59,  and  Perkins's  note ;  Ferguson  v.  Hedges,  1 
Harrin^.  524^.  ^o  general  statute  of  mortmain  exbts  in  the  United  States,  except 
in  Pennaylvan**-    6  Cmise,  Dig.  128,  note. 
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tinct  person  or  class  of  persons  named  as  the  devisees  who  an 
oapable  of  taking,  in  order  to  have  the  derise  effective,  is  dis- 
pensed with.  These  are  devises  ^*  to  charitable  uses,"  wUch 
are  the  subjects  of  the  statute  of  43  Eliz.  ch.  4,  which  lias  been 
substantially,  though  not  by  re-enactment,  adopted  as  the  kw 

of  many  of  the  United  States.    The  preamble  to  that 
[*688]  statute  recites  the  nature  and  classes  of  these  *devises, 

such  as  those  for  the  maintenance  of  the  sick,  of 
schools  of  learning,  of  education,  and  for  the  preferment  of 
orphans,  and  a  great  variety  of  other  public  or  benevolent  ob- 
jects, in  which  no  persons  or  corporations  are  named,  or  trus- 
tees created,  to  hold  and  manage  the  property,  or,  if  named, 
the  beneficiaries  are  not  designated.  In  cases  like  these,  de- 
vises would,  at  law,  be  utterly  void  for  want  of  a  person  of  sof- 
ficient  capacity  to  take  as  devisee.^  And,  as  the  law  still  is,  a 
bequest  for  such  ^^  benevolent "  purposes  as  trustees  may  agree 
upon  does  not  come  within  the  rule  of  ^'charitable  devises."' 
Under  this  statute,  courts  of  chancery  are  empowered  to  ap 
point  commissioners  to  superintend  the  application  and  enforce- 
ment of  such  charities,  so  that  the  devises  are  made  to  take 
effect,  and  if,  from  any  cause,  the  charity  cannot  be  applied 
precisely  as  the  testator  has  declared,  such  courts  exercise  the 
power  in  some  cases  of  appropriating  it,  according  to  die  prin- 
oiples  indicated  in  the  devise,  as  near  as  they  can,  to  the  piu^ 
pose  expressed.  And  this  is  called  an  application  cy  fru^^ 
But  still,  if  the  charity  be  of  a  general,  indefinite,  and  mere 
private  nature,  or  not  within  the  scope  of  the  statute  of  Eliza- 
beth, it  will  be  treated  as  utterly  void.^  A  case  occurring  is 
Massachusetts,  may  serve  to  give  a  general  idea  of  tiie  natnie 
of  these  devises.  A  testator  gave  estate,  real  and  person&l, 
'^  to  the  cause  of  Christ  for  the  benefit  and  promotion  of  true 
evangelical  piety  and  religion."    He  directed  his  executors  to 

1  Btory,  Eq.  Jar.  H  1146, 1160,  as  to  how  far  derisees  most  be  designted  to 
have  devise  take  efibct.  See  6  Cruise,  Dig.  1S3,  note;  Vidal  r.  Guard, S Ho*. 
1S7,  193  ;  Baptist  Asso.  v.  Hart,  4  Wheat.  S3 -49.  Lery  ».  Lery^  93  K.  T.  102; 
Loring  V,  Manh,  27  Law  Rep.  377. 

'  James  v.  Allen,  3  Merir.  17. 

*  Attorney-General  r.  Bower,  3  Yes.  714;  Sloiy,  Sq.  Jnr.  H  \^^%  1176.  8v 
Bliss  V.  Am.  Bihle  Society,  2  Allen,  334. 

*  Story,  Eq.  Jnr.  §  1183. 
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collect  his  property,  &c.,  and  pay  it  over  to  A,  B,  and  0,  nam- 
ing them,  ^^  to  be  distributed  in  such  divisions  and  to  such  so- 
cieties and  religious  charitable  purposes  as  they  may  think 
proper."    One  of  the  heirs  brought  a  real  action  to  recover  a 
share  of  the  testator's  real  estate,  on  the  ground  that  a  sale  by 
the  executor,  for  the  purposes  of  paying  over  the  proceeds  to  A, 
B,  and  G,  was  void.    It  was  held,  that  the  statute  43  Eliz.  ch. 
4,  was  in  force  in  Massachusetts,  and  after  referring  to  several 
cases  of  analogous  devises  which  had  been  sustained, 
the  court  *held,  that  this  case  came  within  the  principle  [''^GSS] 
of  the  statute,  and  si^stained  it  as  a  good  devise  ;  the 
sale  by  the  executor,  for  the  purpose  of  executing  it,  was  also 
held  good.    It  is  stated  that  though  the  statute  was  never  in 
force  in  Pennsylvania,  as  that  State  had  no  court  of  Chancery, 
a  principle  like  it  was  incorporated  into  the  common  law.^ 

18.  There  were  two  statutes  of  Elizabeth  relating  to  chari- 
table uses,  one  39  and  40  of  that  reign,  ch.  6  and  6,  the  other 
43  and  44,  ch.  4.     But  it  is  chiefly  in  relation  to  the  last  that 
reference  is  herein  made.    The  subjects  embraced  in  this 
statute  will  be  found  recited  in  the  note  below.*    But  being 
of  a  highly  remedial  nature,  the  courts  have  been  very  liberal 
in  extending  it  to  various  related  matters  not  enumerated  in 
the  act  itself.^    And  not  only  so,  but,  by  adopting  the  doctrine 
of  **  C^  preg^^^  a  devise  for  one  object  has  been  applied  to 
another  whose  relation  was  exceedingly  remote  if  not  alto- 
gether foreign  to  that  named  in  the  devise.    In  respect  to  the 

*  NoTS.  —  ^  Belief  of  aged,  impotent,  and  poor  people,  maintenance  of 
nek  and  maimed  aoldien  and  mariners,  schools  of  learning,  free  schools,  and 
•cbolars  in  universitiee,  repairs  of  bridges,  ports,  havens,  caasewa}'8,  churches, 
•ea-banks,  and  highways,  edncation  and  preferment  of  orphans,  relief  stock 
or  maintenance  for  houses  of  correction,  marriage  of  poor  maids,  snpporta- 
tion,  aid  sMid  help  of  young  tradesmen,  handicraftsmen!  and  persons  decayed, 
relief  or  redemption  of  prisoners  or  captives,  and  for  aid  or  easement  of  an/ 
poor  inhabitants  concerning  payment  of  fifteens,  setting  out  soldiers  and 
ochera." 


1  Going  V.  Emery,  16  Pick.  107-119;  1  Jarm.  Wills.  197,  1st  Ara.  ed.  notes;  4 
Kent,  Com.  508,  and  American  cases  cited  in  note;  Vidal  v,  Girard,  2  How.  127, 
192 ;  Ztmmennan  r.  Anders,  6  Watts  &  S.  218;  Witman  v.  Lex,  17  S.  &  R.  88; 
Baptist  Aaso.  v-  Hart,  4  Wheat.  1.  8ee  Green  v,  Dennis,  6  Conn.  292,  299;  Dez- 
rer  r.  Oardner,  7  Allen,  246 ;  Earle  v.  Wood,  8  Cash.  430. 

s  S0e  Tappan  v.  Deblois,  45  Me.  128. 
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extent  to  which   this   statute  of  the  43  Elizabeth  has  been 
incorporated  into  the  jurisprudence  of  this  country  bj  re-enact- 
ment or  otherwise,  it  is  stated  by  Mr.  Perkins,  in  his  note  to 
Jarman  on  Wills,^  that  it  is  in  force  in  North  Carolina  and 
Kentucky,  that  the  principle  and  substance  of  it  is  a  part  of 
the  law  of  Massachusetts,  and  is  a  part  of  the  common  law  of 
Pennsylvania,  where  it  is  practically  acted  upon,  though  Dot 
technically  in  force ; '  that  it  has  been  repealed  in  Virginia, 
and  is  not  in  force  in  Maryland,  while  it  is  doubtful  how  far  it 
is  in  force  in  Mississippi.     In  Virginia  and  New  York,  as  it 
now  seems,  charitable  devises  and  bequests  stand  upon  the 
same  footing  as  other  trusts.'    In  Massachusetts,  the  statute  of 
43  Elizabeth  is  in  force,  and,  among  other  things,  a  gift  to 
encourage  learning,  science,  and  the  useful  arts,  though  it 
have  no  reference  to  the  poor.    A  corporation,  having  accepted 
a  donation  as  a  charity,  cannot  renounce  it,  but  may  be  c()m- 
pelled  to  hold  and  apply  it.    If  a  trustee  declines  to  accept 
such  a  donation,  other  persons  will  be  appointed  for  that  pur- 
pose, and  the  legacy  will  not  revert  to  the  heirs  of  the  donor. 
Where  there  is  a  trust  which  cannot  be  strictly  and  literallj 
observed,  the  court  may  cause  it  to  be  fulfilled  as  nearly  in 
conformity  with  the  intent  of  the  donor  as  practicable,  and 
upon  this  the  court  are  to  exercise  their  discretion.    Thus,  the 
trustees  of  Count  Rumford's  fund  were  authorized  to  appro- 
priate a  part  of  the  income  not  needed  for  the  purposes  ex- 
pressed in  the  donation,  to  the  purchase  of  books,  philosophical 
apparatus,  and  procuring  lectures,  although  the  objects  pro- 
posed were  the  promotion  of  discovery  and  improvement  in 
light  and  heat.^    Mr.  Dwight,  in  his  argument  referred  to  in 
the  note  below,*  cites  authorities  showing  that  the  doctrine  of 


*  Note. — The  question  has  been  more  than  once  raiied  and  discnsea 
with  great  learning  and  research,  whether,  and  how  far  conrts  of  chancery  ia 
England  had  jurisdiction  of  and  enforced  trosts  for  charitable  purpoees  bete 
the  statute  of  Elizabeth,  or  whether  it  derired  this  jurisdictioa  from  the  pro- 
vision of  these  acts.    Without  attempting  to  give  the  cases  in  which  thii 


1  I  Jarm.  197,  n. ;  4  Kent,  8th  ed.  567,  note. 

*  Fontain  v.  Ravenel,  17  How.  386. 

*  GsUego  V.  Attorney-Genend,  3  Letgh,  450;  Levj  n.  Vbtj,  3S  K.  T.  1S7. 

*  American  Academy  v.  Hanranl  Ccdkge,  IS  Giay,  588. 
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charitable  uses  has  been  recognized  in  Maine,  Vermont,  New 
Jersey,  Ohio,  Iowa,  South  Carolina,  Georgia,  and  Louisiana.^ 
It  is  also  in  force  in  Maine.^  And  the  case  of  Williams  v, 
Williams,  cited  in  the  note  below,  shows  that  it  was  received  as 

qaestion  has  been  raised  ia  tbeir  chronological  order,  it  will  be  sufficient  to 
refer  to  some  of  them,  with  the  remark,  that  upon  no  subject  in  American 
jorisprudence  will  there  be  found  more  elaborate  investigations  into  the 
ancient  law  of  England,  than  into  the  administration  of  charities  before  the 
statute  referred  to. 

In  1883,  the  question  was  raised  in  the  case  of  Magill  v.  Brown  [Sarah 
2Sane's  will],  (Brightly's  Kep.  346-411),  and  decided  by  Baldwin,  J.,  of  the 
Circuit  Court  of  United  States.  The  same  subject  was  discussed  in  McCartee 
p.  Orphan  Asylum,  in  1827  (9  Cowen,  427-535).  It  was  examined  most 
elaborately  by  Mr.  George  Wood,  of  counsel,  and  Chancellor  Williams,  in 
Executors  of  Burt  v.  Smith,  in  1835  (7  Verm.  241-319).  A  part  of  the  head 
note  to  that  case  is,  **  Courts  of  Chancery  had  jurisdiction  of  bequests  to 
charitable  uses  before  the  statute  of  43  Elizabeth,  by  virtue  of  their  equity 
jurisdiction."  It  was  again  raised  in  Massachusetts,  by  Wilde,  J.,  in  1839,  in 
Burbank  v.  Whitney  (24  Pick.  152,  153).  And  very  eminent  counsel  were, 
in  the  same  year,  engaged  before  the  court  of  Ohio,  more  or  less  directly,  in 
a  similar  discussion  in  the  case  of  Trustees  of  Mclntire  Poor  School  v.  Zanes- 
TiUe  C.  &  M.  Co.  (9  Ohio,  203-290). 

Chancellor  Kent  says:  **The  weight  of  English  opinion  and  argument 
would  seem  to  be  in  favor  of  an  original  and  necessary  jurisdiction  in  chan- 
cery, in  respect  to  bequests  and  devises  in  trusts,  to  persons  competent  to 
take  for  charitable  purposes,  when  the  general  object  of  the  charity  was 
specific  and  certain,  and  not  contrary  to  any  positive  rule  of  law,"  and  he 
adds :  ^  It  would  appear  from  the  preamble  to  the  statute  of  Elizabeth,  that 
it  did  not  intend  to  give  any  new  validity  to  charitable  donations,  but  rather 
to  |yrovide  a  new  and  more  effectual  remedy  for  the  breaches  of  these 
trusts."  (2  Com.  287-289;  4  Com.  508.)  See  also  Shotwell  v.  Mott,  2 
Sandf.  Ch.  46.  Mr.  Perkins,  in  his  note  to  Jarman  on  Wills  (197),  has  col- 
lected a  large  number  of  cases  in  which  the  question  was  raised,  and  reaches 
a  conclusion  in  favor  of  an  original  jurisdiction  in  the  court  of  chancery, 
independent  of  the  statute  of  Elizabeth,  and  the  same  doctrine  is  sustained 
by  Judge  Story,  in  his  last  edition  of  Equity  Jurisprudence  (§§  1154,  c.  & 

1  Trustees,  &c.  r.  Zanesville  C.  &  M.  Co.  9  Ohio,  203;  Griffin  u.  Graham,  1 
Hawks.  96 ;  Gallego  v.  Attorney-General,  3  Leigh,  450 ;  Gass  v,  Wilhite,  2  Dana, 
170 ;  Going  v,  Emery,  16  Pick.  107 ;  Vidal  t;.  Girard's  Ex'rs,  2  How.  146  ;  Burr's 
£x'r8  V.  Smith,  7  Verm.  241 ;  Dashiel  v.  Attorney-General,  5  H.  &  Johns.  392 ; 
Tappan  v.  Deblois,  49  Me.  122,  128,  131 ;  Miller  v.  Chittenden,  2  Iowa,  315;  BeaU 
V.  Fox,  4  Ga.  404;  American  Bible  Soc.  v.  Wetmore,  17  Conn.  181.  See  also 
Baptist  Asso.  v.  Hart,  4  Wheat  I ;  Shotwell  v.  Mott,  2  Sandf.  Ch.  46 ;  Lalor,, 
Beal  Est  126-154. 

*  Howard  p.  Am.  Peace  Soc.  49  Me.  302, 
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a  part  of  the  law  of  New  York.  But  in  subsequent  cases  in 
that  State,  the  courts  have  shown  an  inclination  to  doubt,  at 
first,  and  afterwards  to  disavow  altogether,  the  doctrine  of 
indefinite  charitable  trusts  which  have  prevailed  in  England 

1154,  d.)f  in  which  he  states,  that  in  the  case  of  Mr.  Girard's  will,  the 
Sapreme  Court  of  the  United  States  held,  **  that  there  was  a  jarisdictionin 
chancery  over  charitable  trusts  antecedent  to  the  statute  of  Elizabeth." 
(See  Beall  v.  Fox,  4  Ga.  404 ;  Moore  v.  Moore,  4  Dana,  857.)  In  Potter  v. 
Thornton,  7  R.  I.  268,  the  court  say :  "  It  is  conceded  that  chancery  joiif' 
diction  over  charities  is  not  conferred,  either  here  or  in  England,  by  itatnte, 
but  existed  prior  to  any  statute  on  the  subject.  And  the  court  of  Texas 
say,  that  opinions  similar  to  those  above  expressed  by  Ch.  Kent,  appear  to 
have  been  held  in  Massachusetts,  New  York,  Pennsylvania,  Kentucky,  Ten- 
nessee and  Mississippi,  but  they  do  not  decide  whether  equity  there  will 
enforce  a  donation  to  charitable  uses,  where  the  donees  are  uncertain,  or 
where  the  beneficiaries  and  objects  of  the  trust  are  nncertun  and  indefinite. 
But  there  would  be  no  doubt  where  there  is  an  aseertained  trustee  compO' 
tent  to  take,  though  the  beneficiaries  themselves  are  not  known.  Bell  Co 
p.  Alexander,  22  Tex.  862,  864. 

But  the  then  fullest  and  most  able  discussion  of  the  point,  had  been,  ii 
what  is  often  spoken  of  in  the  courts,  as  the  ^  great  argument "  of  Mr.  Bin- 
ney,  in  Yidal  v.  Girard's  Executors  (2  How.  146>164),  in  which  he  maior 
tained,  that  such  uses  as  were  declared  in  Mr.  Girard's  will  were  good  at 
common  law  in  EngUnd,  that  such  trusts  were  entitled  to  protection  in 
equity,  upon  the  general  principles  of  equity  jurisdiction,  that  they  enjoyed 
the  protection  before  the  48  Elizabeth,  by  the  original  jurisdiction  of  that 
court,  and  that  the  48  Elizabeth  was  only  an  ancillary  remedy.  The  im- 
portance of  maintaining  these,  consisted  in  the  admitted  fiust,  that,  ss  a 
statute,  the  48  Elizabeth  had  no  validity  or  operation  in  Pennsylvania,  and, 
consequently,  if  the  will  was  to  be  sustained,  it  must  be  by  virtue  of  the  com- 
mon law,  independent  of  that  statute.  As  stated  above  by  Judge  Stor}',  the 
Supreme  Court  sustained  the  will  in  a  very  learned  and  elaborate  opinioa. 
See  also  Inglis  v.  Trustees  of  Sailors'  Snug  Harbor,  per  /ohn$on,  J.,  8  Pet 
140.  But  in  New  York  the  question  has  come  up  in  a  somewhat  diflerent 
form,  but,  in  the  opinion  of  very  able  counsel,  has  never  been  fully  settled 
there.  The  Revised  Statutes  of  that  State  (Part  3,  ch.  I,  tit.  1,  art  2,  f  46), 
abolished  uses  and  trusts,  with  certain  exceptions.  If,  therefore,  charitable 
uses  and  trusts  were  included  in  this  clause,  they  could  no  longer  be  sus- 
tained. The  question  came  up  in  the  court  of  appeals,  in  1858,  in  the  caM 
of  Williams  v.  Williams  (4  Seld.  525-558.  See  also  Lalor,  Beal  Est  180- 
168),  in  which  the  court,  Denio,  J.  says,  among  other  things :  **  From  a  caie- 
ful  examination  of  these  authorities,  I  have  come  to  the  conclusion  that  the 
law  of  charities  was,  at  an  indefinite  but  early  period,  engrafted  upon  the 
common  law," — **  and  that  the  statute  of  charitable  uses  was  not  introdmiacy 
of  any  new  principle,  but  was  only  a  less  dilatory  and  expensive  method  cf 
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under  the  statute  of  43  Elizabeth.  In  arriving  at  this  con- 
clusion,  tlie  rulings  in  Williams  v.  Williams  have  been 
xnodi&ed,  and,  so  far  as  they  sustain  the  English  system  of 
indefinite  charitable  uses,  overruled.     The   subject  is  now 

wCablishing  charitable  donations  which  were  understood  to  be  valid  by  the 
laws,  antecedently  in  force.**  The  conclusion  of  the  court  was^  that  ^  the 
law  of  charitable  uses,  as  it  existed  in  England  at  the  time  of  the  Bevolution, 
and  the  jurisdiction  of  the  court  of  chancery  oyer  these  subjects,  became  the 
law  of  this  State  on  the  adoption  of  the  constitution  of  1777,  that  the  law  has 
not  been  repealed,"  &c.  But  the  doctrine  here  stated  is  reviewed  by  the 
same  court  in  Bascom  v.  Albertson,  84  N.  T.  618,  and  a  directly  contrary 
coBclnsion  reached,  confirming  the  opinion  of  Selden,  J.,  in  Owens  v.  Mission- 
ary Society,  14  N.  Y.  380.  So  that  the  law  in  New  York  now  seems  to  be 
settled  as  stated  in  the  text. 

But  the  question  had  not  been  distinctly  raised,  whether  there  was  a 
difference  between  real  and  personal  estate  in  the  application  of  the  princi- 
ples laid  down  in  the  case  last-mentioned  and  others  cited.    This  arose  first 
in  the  case  of  Beekman  v.  Bonsor  (28  N.  Y.  Bep.  298-818),  and  again  in 
Bose  V,  Rose  Beneficent  Association,  in  the  same  court     In  both  these 
cases,  Mr.  Noyes  maintained  the  doctrine,  that,  as  to  carry  out  the  pro- 
i^tons  of  the  wills  required  the  establishment  and  management  of  trusts, 
tlie  right  and  power  to  do  this  was  abolished  by  the  statute  of  New  York, 
above  cited.     His  first  argument  is  printed  at  length  in  the  28  N.  Y. 
Rep.  (575-689),  presenting  an  array  of  argument  and  authority  which  would 
have  seemed  to  be  exhaustive  of  the  subject.    But  in  the  later  case,  a  further 
argument  of  sixty-nine  pages  resumes  the  discussion,  and  develops  still  fin^ 
ther  the  early  and  minute  history  of  the  law,  with  an  examination  of  the  de- 
cided cases.    Referring  to  his  former  alignment,  he  states  what  he  proposes  to 
Bostain  in  the  present  one,  **  that,  conceding  that  the  English  court  of  chancery 
did,  prior  to  the  statute  of  Elizabeth  for  charitable  uses,  take  cognizance  of 
trusts  for  charities,  in  some  cases,  yet  those  statutes  were  held  to  authorize 
tlie  interference  of  that  court  in  an  entirely  new  class  of  cases,  and  introduced 
a  new  set  of  principles,  and  that  the  court  of  chancery  did  not  exercise  juris- 
diction over  trusts  for  charities  or  over  charitable  uses  prior  to  those  statutes, 
except  in  cases  where  gifls  of  personal  estate  were  made  by  act  inter  vicos  to 
persons  capable  of  taking  for  definite  charitable  purposes,  or  where  lands  or 
the  uses  of  lands  were,  by  will  or  deed,  directed  to  be  applied  for  the  Kke 
purposes,  and  only  there  under  its  general  power  to  enforce  the  performance 
of  trusts,  and  between  persons  competent  to  sue.** 

Tliese  points  are  labored  with  great  thoroughness  and  ability,  and  it  must 
be  deemed  as  unfortunate  for  the  ascertainment  of  the  law  of  New  York,  that 
the  question  remains  undecided  by  the  court,  inasmuch  as  the  cases  in  both 
instances  turned  upon  other  matters,  than  the  efiect  of  abolishing  uses  and 
tritftB  upon  charitable  trusts  in  lands.  But  so  far  as  the  entire  learning  upon 
the   subject,  and  an  exhaustive  aiigument  upon  its  application  and  legal 
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regarded  as  within  the  provisions  of  the  revised  statutes  in 
respect  to  uses  and  trusts.^  The  doctrine  is  thus  stated  in 
Bascom  v.  Albertson :  ^^  Under  our  law  a  bequest  which  does 
not  vest  in  definite  donees,  either  in  law  or  equity,  on  the  death 
of  the  testator,  or  within  a  period  thereafter  measured  by  lives 
in  being,  can  never  vest."  (p.  696.)  The  doctrine  of  "C^pre«," 
which  has  formed  so  important  a  part  in  the  English  courts  in 
carrying  out  the  law  of  charitable  uses,  does  not,  necessarily, 
enter  into  the  administration  of  the  doctrine  of  the  law  itself 

merits,  can  supply  the  want  of  a  judicial  decision,  they  are  to  be  foand  in  the 
arguments  of  the  counsel  in  those  cases,  especially  the  last    Mr.  Diright,  in 
the  Rose  Will  case,  devotes  an  aigument  of  3S9  pages,  to  establish  the 
validity  of  the  deyise  therein  made  to  a  charitable  use,  in  which  he  reTiews 
the  reports  of  the  English  commissioners  of  charities,  in  thirty-seven  Iblio 
Tolumes,  the  calendan  of  the  courts  of  chancery  in  the  time  of  Elizabeth  in 
three  volumes,  and  the  calendars  of  the  Duchy  of  Lancaster  in  three  ▼olumes, 
and,  among  other  things,  insisted  that  where  uses  and  trusts  were  coapled 
together,  in  legal  phrase,  they  implied  private  trusts,  and  did  not  intend  pob- 
lic  charities ;  that  permanent  trusts  for  charities  existed  long  before  the  stat- 
ute of  uses,  and  that  the  law  of  charities  admitted  perpetuities,  as  well  as  the 
doctrine  of  cy  preit,  while  private  trusts  spring  out  of  the  statute  of  uses,  and 
are  modem  in  their  character.     See  also  2  Kent,  334,  8th  ed.  note.     It  is 
now  settled  in  New  York,  that  charitable  trusts  are  within  the  statute  against 
perpetniries.     Beekman  v.  Bonsor,  23  N.  T.  316 ;  Bascom  v.  Albertson, 
84  N.  Y.  620.     And  in  Pennsylvania,  it  is  said  a  present  gift  to  a  charity  b 
never  a  perpetuity,  though  intended  to  be  inalienable.     Philadelphia  o. 
Girard,  45  Penn.  St  26.    Besides  the  cases  thus  collected,  Mr.  Dwight  also 
referred  to  many  other  eariy  and  later  cases,  and  a  series  of  eariy  statntes 
from  the  6th  of  £dw.  I.,  to  the  4  and  5  James  I.,  which  are  printed  in 
what  is  called  *'  an  appendix"  to  his  argument,  forming  a  volume  of  neariy 
500  pages. 

Nor  will  it  be  thought  misplaced,  it  is  hoped,  upon  a  subject  as  important 
as  that  of  public  and  charitable  trusts,  to  have  occupied  so  much  space  in  re- 
viewing some  of  the  leading  cases  which  bear  upon  the  rules  which  limit  and 
govern  them.  Nor,  in  the  absence  of  decided  cases,  and  in  view  erf"  the 
regret  expressed  by  Chancellor  Kent,  that  "  in  the  recent  revision  of  the 
laws  of  New  York,  this  very  interesting  and  vexatious  question  was  not  pot 
at  rest  by  an  explicit  provision,"  can  it  be  ill-timed,  to  lay  before  the  reader 
the  views  of  eminent  counsel,  who  have  made  the  subject  a  matter  of  thor- 
ongh  investigation  and  profound  research  and  reflection. 


1  Bascom  o.  Albertson,  34  N.  Y.  584,  590,  620;  Levy  v.  Levy,  33  N.  T.  97,  Ifl; 
132, 133 ;  Downing  v.  Marshall,  23  N.  Y.  366. 
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in  this  country.  And  the  manner  in  which  it  has  been  exer- 
cised in  England  would  be  likely  to  render  courts  here  slow  in 
assuming  such  an  authority.  Not  to  multiply  illustrations, 
one  may  serve  as  an  example.  Money  had  been  bequeathed  to 
found  a  Jews'  Synagogue,  and  in  executing  the  devise  as  a 
charity,  the  court  transferred  it  to  the  benefit  of  a  foundling 
hospital !  ^  In  some  of  the  States  it  is  held  to  be  a  power  not 
to  be  exercised  by  the  courts.^  In  others,  it  is  treated  of  as  of 
doubtful  validity,^  while  in  others,  the  court  exercise  it,  if  at 
all,  in  strict  conformity  to  the  purposes  expressed  in  the 
instrument  creating  the  trust.*  It  was  held  by  Clifford,  J., 
that  the  prerogative  power  of  the  English  courts,  as  to  the 
doctrine  of  Cy  pres^  is  not  within  the  jurisdiction  of  the 
United  States  court.^  In  Pennsylvania  this  power  of  Cypres  is 
one  by  which  a  well-defined  charity,  or  one  where  the  means  of 
definition  are  given,  may  be  enforced  in  favor  of  the  general 
intent,  even  where  the  means  or  mode  provided  for  by  the 
donor,  fail  by  reason  of  their  inadequacy  or  unlawfulness.  It 
is  the  doctrine  of  approximation,  and  is  not  confined  to  the 
administration  of  charities.®  Where  a  trust  is  created  for 
a  charitable  use,  it  is  no  objection  to  its  validity  that  it  creates 
a  perpetuity.^ 

♦19.  In  respect  to  what  real  property  may  be  de-  [*690] 
vised,  there  seem  to  be  few  or  no  restrictions  by  law. 
Everything  that  would  descend  to  the  testator's  heir  upon 
his  death,  wliether  a  legal  or  equitable  interest,  may  be  devised, 
and  while  this  would  exclude  the  interest  of  a  joint-tenant 
which  goes  to  a  survivor,  it  includes  executory  interests  in  real 
estate,  or  possibilities  coupled  with  an  interest,  but  not  mere 

^  StOTj,  £q.  S  1169. 

>  Beekroan  o.  Bonsor,  23  N.  T.  308,  310;  McAnley  v.  Wilflon,  1  Der.  Ch.  276; 
Moore  v.  Moore,  4  Dana,  357. 

*  Brown  9.  Concord,  33  N.  H.  285. 

*  Harvard  College  v.  Society,  &c.  3  Gray,  283.    See  7  Yes.,  Sumner's  ed.  36,  note. 

*  Loring  v,  Bfareh,  27  Law  Rep.  390.    See  Fontain  v.  Ravenel,  17  How.  369. 

*  Philadelphia  v.  Girard,  &c.  45  Penn.  St.  28 ;  Methodist  Chnrch  v.  Remington, 
1  Watts,  226;  Fontain  v.  RaTenel,  17  How.  389. 

7  Gass  p.  Wilhite,  2  Dana,  183;  Griffin  v.  Graham,  1  Hawks,  131.  See  Mr. 
Dwight's  argument,  cited  in  note,  p.  421 ;  Miller  v.  Chittenden,  2  Iowa,  362 ;  Hill- 
yard  p.  Miller,  10  Penn.  St.  335 ;  Lewis,  Perpet  687, 689 ;  contra.  Levy  v.  Lery,  33 
2f.  T.  130,  132 ;  Basoom  v.  Albertson,  34  N.  Y.  598 ;  Beekman  v.  Bonsor,  sup, 
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possibilities.^  Thus,  where  a  devise  was  uppn  a  condition  sub- 
sequent, with  a  general  devise  by  a  residuary  clause  in  the  tes- 
tator's will,  and  the  first  devisee  forfeited  his  estate  by  failing 
to  perform  the  condition,  it  was  held,  that  the  right  to  enforce 
the  condition  and  to  take  the  estate  thereby  forfeited,  passed  by 
such  devise  to  the  residuary  devisee,  and  did  not  descend  to 

the  testator's  heirs.'  So,  if  one  grant  an  estate  tail,  he 
[*691]  has  still  a  reversion  in  him  which  may  ^possibly  take 

effect  by  failure  of  issue  of  his  grantee,  and  is  the  sub- 
ject of  devise  by  the  grantor.' 

20.  So  where  one  granted  lands  on  condition  subsequent, 
upon  the  breach  of  which  the  grantor  or  his  heirs  might  enter 
and  regain  the  estate,  and  the  grantor  then  made  his  will  con- 
taining a  general  residuary  clause,  it  was  held,  that  the  devisee 
therein  named  took  thereby  a  right  to  enforce  the  condition  as 
to  said  land,  and  recover  the  same  for  a  breach  thereof.^  Any 
possibility,  coupled  with  an  interest,  is  the  subject  of  devise.^ 

21.  Cases  like  the  above  are  td  be  distinguished  from  those 
of  lapsed  devises,  which  occur,  when  the  person  to  whom  the 
testator  gives  the  land  dies  before  the  testator.  Such  devise, 
at  common  law,  would  lapse  though  in  several,  if  not  all  the 
States,  if  it  is  made  to  a  son  or  grandson  of  the  testator,  it  takei 
effect,  by  force  of  statute,  in  favor  of  the  heirs  of  such  son  or 
grandson,  if  he  die  before  the  testator.^  But  a  devise  which 
fails  by  lapsing,  does  not  go  to  the  residuary  devisee,  but  to  the 
heir  at  law  of  the  testator,  on  the  ground  that  the  intent  of  the 
testator  is  to  be  taken  as  things  stand  when  the  will  is  made, 
and  that  he  is  not  to  be  presumed  to  have  intended  to  give  to 
his  residuary  devisee  what  he  had  already  given  to  one  whom 

1  Kean  o.  Roe,  8  Hairing.  112. 

s  1  Jarm.  Willi,  S4  Am.  ed.  40-44  ;  Hayden  v.  Stonghton,  5  Pick.  ftSS;  Bri^ 
ham  V,  Shattack,  10  Pick.  306.  See  4  Kent,  Cool  511,  513.  The  reader  if  i«- 
ferred  to  Mr  Hare's  discussion  of  this  sahjeet^  and  his  oommeiita  npoa  the  caitf 
above  cited.    1  Smith,  Lead.  Cas.  1 14. 

•  Steel  o.  Cook,  1  Met.  SSI ;  1  Jarm.  Willa,  43.  Perkins'  noteu 

«  AttsUn  V.  Cambridgeport  Parish,  81  Pick.  815.  OuUra,  Sonthaid  9.  Osntrd 
R.  R.  Co.  a  Datch.  13,  81.  Sach  rights  made  demisable  bj  StaL  1  Yict  24;  1 
Jam.,  Perk.  ed.  35. 

^  Den  r.  Mannert,  1  Spencer,  148. 

*  6  Qreeol.  Craise,  Dig  12S,  note ;  1  Jarm.  Wills.  Perk.  ed.  301,  note;  tfoon^ 
Dimond,  5  R.  L  181.    Sheets  0.  Gmbbs  4  Met.  (Ky.)  340. 
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he  expected  to  survive  him,  and  what  he  would  have  taken  if 
the  will  had  taken  effect  at  its  date.^    But  if  the  devise  is  void 
nh  initio^  either  because  the  devisee  is  dead  before  the  will  is 
made,'  or  is  by  law  incapable  of  taking  the  devise,  as  would  be 
the  case  at  common  law  where  the  devise  is  to  a  mouk,^  or,  as 
in  some  cases,  if  made  to  corporations  under  the  prohi- 
bitions of  statutes  ;^  in  such  cases  there  seems  *to  be  a  [*692] 
diversity  in  the  law  as  to  who  shall  take  such  void  de- 
vise, whether  the  heir  at  law  or  the  residuary  devisee.    The 
Engli^]i  cases,  and  an  American  case  cited  above,  are  inclined 
to  construe  a  devise  by  the  residuary  clause  of  what  the  testator 
has  not  before  devised,  to  intend  all  his  estate  which  his  will 
would  not  have  effectually  passed,  if  it  bad  taken  effect  at  its 
date,  excluding,  as  above  stated,  any  devises  that  may  have 
lapsed  between  the  making  of  the  will  and  the  death  of  the  tes- 
tator.   The  weight  of  American  authority,  however,  is  in  favor 
of  such  devises  going  to  the  testator's  heirs,  on  the  ground  that, 
by  his  having  in  terms  devised  it  in  a  particular  manner,  he 
clearly  indicated  his  intent  that  it  should  not  pass  to  his  resi- 
duary devisee,  although  he  was  mistaken  in  the  capacity  of  the 
legatee  named,  to  take.     In  Doe  v.  Stewart,  the  devisee  being 
dead  when  the  will  was  made,  the  estate  devised  went  to  the 
residuary  devisee  and  not  the  heir.  The  case  given  in  Perkins, 
was  of  a  devise  to  a  monk  for  life,  remainder  to  a  stranger  in 
fee,  which  was  held  to  be  a  present  estate  in  possession  in  the 
stranger.   In  the  case  of  Ferguson  v.  Hedges,  the  devise  was  to 
a  church  which  was  incapable  to  take,  the  devise  being  void  by 
the  statutes  of  Delaware.  The  court  held,  that  the  estate  passed 
to  the  residuary  devisee,  and  the  court  rely  upon  the  above 
cases  of  Doe  v.  Underdown,  Doe  v.  Sheffield,  and  Doe  v,  Scott. 
And  the  language  of  the  court  in  Hayden  v,  Stoughton,  clearly 
favors  this  doctrine.    But  the  rule  which  seems  to  be  settled  in 
Yan  Kleek  v.  The  Dutch  Church,  seems  to  be,  that,  by  the 

1  Doe  V.  Underdown,  Willes,  293 ;  Doe  v.  Scott,  3  Maule  &  S.  300 ;  Hayden  v. 
StooKhton,  5  Pick.  528,  537  ;  Grayenor  v.  Hallam,  AmbL  645 ;  Austin  v.  Cam- 
bridgeport  Parish,  21  Pick.  224. 

'  Doe  V.  Sheffield,  13  East,  526. 

•  Perkinii,  Sh  566,  567. 

*  Fergason  v.  Hedges,  I  Barring:.  524 ;  Van  Kleek  v.  The  Batch  Chnrch,  20 
Wend.  427  ;  State  v.  Whithank,  2  Barring.  18. 
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common  law,  a  residuary  devisee  of  real  estate  takes  only  wbat 
was  intended  for  him  at  the  time  of  making  the  unU,  though  a 
different  rule  prevails  in  respect  to  personal  estate,  and,  conse- 
quently, though  the  devise  may  not  take  effect  from  the  disabil- 
ity on  the  part  of  the  devisee  to  take,  the  estate  devised  will  go 
to  the  testator's  heirs  at  law.^  The  same  principle  is  mun- 
tained  in  Green  v.  Dennis,'  and  Lingan  v.  Carrol.' 

21  a.  If  an  estate  be  devised  to  A  for  life,  with  a  remainder 
over,  after  his  death,  to  B,  and  A  die  in  the  lifetime  of  the  tes- 
tator, the  estate  will  go  directly  to  B,  upon  the  death  of  the  tes- 
tator, the  lapsing  of  the  devise  to  A,  in  this  case,  leaving  the 
will  to  take  effect  as  if  it  had  not  been  contained  in  it> 
[*698]  *22.  Upon  the  principle  that  what  is  descendible  is 
devisable,  it  has  been  held,  in  some  cases,  by  force  of 
statute,  and  in  others  upon  general  principles,  that  the  right  of 
a  disseisee  to  enter  and  regain  the  seisin  of  lands  may  be 
devised,  and  that  the  devisee  may  avail  himself  of  the  right  so 
acquired.** 

23.  In  construing  devises,  in  respect  to  the  estate  or  interest 
intended  to  be  given  to  the  devisee,  much  greater  regard  is  had 
to  the  intention  of  the  testator  than  in  case  of  deeds.  One 
reason  is  the  strong  desire  there  is  in  all  courts,  to  carry  oat 
the  intention  of  devisors  when  the  same  can  be  ascertained  by 
reasonable  construction ;  and  another,  that  as  wills  do  not  owe 
their  origin  to  the  feudal  law,  the  rule  of  construction  is  not 
necessarily  governed  by  the  analogy  of  that  law.    It  is  accord- 

m 

*  NoTR.  —  The  foregoing  cues  have  been  referred  to,  bj  way  of  example, 
as  to  the  kinds  of  interest  which  a  testator  may  dispose  of  by  last  will,  tnd, 
for  a  further  statement  of  the  law  upon  the  subject,  the  reader  is  referred  to 
pp.  *29l,  *S67,  •368,  ante,  and  4  Kent,  Com.  511. 

^  Van  Kleek  v.  The  Dutch  Church,  SO  Wend.  457. 

*  Gn.*en  v  Dennis,  6  Conn.  89S. 

*  Linpin  r.  Carrol,  3  Hsrr.  &  M'H.  333.  See  also  1  Jarm.  Wills,  Perk.  ed.  301^ 
note ;  Brewster  v.  McCall's  DeTiaees,  15  Conn.  297. 

«  Lftwrt^nce  v.  Hebbard,  I  Bradf.  250 ;  Goodall  v.  McLean,  2  Bradf  306;  FW- 
cott  t\  rrescott.  7  Met.  HI. 

*  1  jMrm  Wills,  43,  Ist  Am.  ed.  and  notes ;  Mass.  Gen.  Stat  ch.  92,  §  3l  TUf 
Is  said  to  be  the  law  in  New  York,  Vermont,  Pennsylvania,  Viiginia,  Kentsckj, 
Maine,  Alabama,  Connecticat,  North  Carolina,  Illinois,  and  Okb.  4  Kent,  Coa 
612. 

[760] 


CH.  vl]  tttle  by  devise.  447 

inglj  held,  that  in  a  will  ^*  issue  "  is  either  a  word  ot purchase 
or  limitation,  as  will  best  answer  the  intention  of  the  devisor, 
though  in  a  deed  it  is  universally  taken  as  a  word  ot  purchase.'^ 
But  still,  except  where  otherwise  provided  by  statute,  under  a 
general  devise  of  a  parcel  of  land  to  one  without  any  words  of 
inheritance  or  limitation,  he  takes  only  an  estate  for  life.' 
There  would  be  an  exception  to  the  above  rule  in  those  States 
where  the  limitation  of  an  estate  by  deed,  in  indefinite  terms, 
carries  a  fee.^ 

23  a.  In  construing  wills,  it  is  often  necessary,  in  order  to 
carry  out  the  intention  of  the  testator,  for  courts  to  change  the 
words  of  the  will  by  substituting  one  for  another.  Thus,  a  de- 
vise upon  certain  contingencies  to  ^^all"  the  children  of  each 
of  said  sons,  has  been  held  to  mean  "any."  So  the  word 
'  "  several,"  when  applied  to  the  death  of  testator's  children,  has 
been  held  to  intend  the  death  of  such  children  "  respectively."  ^ 
But  the  most  frequent  application  of  this  rule  has  been  in 
the  words  "  or  "  and  "  and,"  substituting  the  one  for  the  other. 
Tlius  a  devise  to  A  and  his  heirs,  and  in  case  of  his  death  under 
twenty-one  "  or "  without  issue,  then  over,  has  been  held  to 
mean  "  and "  ;  it  being  the  obvious  intention  of  the  testator 
that  the  estate  should  go  over  only  in  case  the  first-named  de- 
visee died  without  issue,  under  the  age  of  twenty-one.  Mr.  Jar- 
man  gives  numerous  instances  of  this  change  in  the  cases 
which  he  has  collected,  and  Mr.  Perkins,  in  his  note,  has  added 
largely  to  the  number.  And  as  an  illustration  of  the  converse 
of  the  above  proposition,  there  may  be  mentioned  the  case  of  a 
devise  over,  if  the  legatee  first  named  die  unmarried  "and" 
without  issue,  where  it  was  held  to  intend  "  or  "  without  issue.^ 

i  Doe  V.  CoUis,  4  T.  R.  299. 

*  9  Jfirm.  Wills,  124,  2d  Am.  ed.,  Berkxiis'  note  of  American  Caaes;  4  Kent, 
Com.  537. 

*  See  ante,  toI  1.  p.  *29 ;  ICaat.  Gen.  Stat.  ch.  92,  |  5.  For  the  application  of 
tbe  rule  in  Shelley's  case  to  derises,  see  ante,  ch.  4,  S  8. 

*  See  Torner  o.  Witben,  13  Law  Reg.  723  -  733,  as  to  '*  sunriTor  "  when  applied 
•o  sereral  children  in  a  dorise,  meaning  "  other."  In  Dexter  o.  Gardner,  the  oonrt 
beld,  "  preparatory  "  to  be  the  same  as  "  preparatiTe  "  in  describing  the  object  of  a 
deTtso.    7  Allen,  248. 

*  1  Jarm.,  Perk.  ed.  414-425;  Holcomb  v.  Loke,  1  Datch.  605;  Grim  v. 
T>jT,  3  Daer,  354 ;  Jackson  «.  Topping.  I  Wend.  396 ;  Jackson  v.  Blanshan,  • 
Joboa.  54. 
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So  where  the  devise  was  to  a  third  person,  ^'  if  my  daughter  die 
before  arriving  at  lawful  age,  or  have  no  lawful  issue."  But 
if  she  have  lawful  issue,  then  he  leaves  the  whole  to  her  in  fee. 
She  died  without  issue,  but  not  till  after  arriving  at  age,  and 
it  was  held  that  upon  her  arriving  at  age  she  took  a  fee.^  A 
will  reciting  the  intention  of  testator  to  go  to  Cuba,  and  a  wisb 
to  make  a  disposition  of  his  estate  if  he  should  not  return,  and 
disposing  of  his  property  in  form,  was  held  a  valid  testament, 
although  he  returned  from  Cuba,  and  died  leaving  his  will  un- 
changed.' 

24.  If  the  terms  of  a  devise  clearly  indicate  an  intention  in 
the  devisor  to  dispose  of  his  entire  estate  in  the  property  de- 
vised, it  will  be  construed  to  convey  a  fee.'    Among  the  forms 

of  expression  which,  when  applied  to  estates  by  a  devi- 
[*694]  sor,  have  *been  held  to  indicate  such  intention,  are 

'^  all  my  estate,"  £c.,  where  tlie  term  is  not  used  as  a 
mere  description  of  the  premises,  but  as  relating  to  the  ow1ie^ 
ship  of  them.*  So  my  "  landed  property,"  in,  Ac*  to  "  A  in 
fee-simple,"  to  "A  forever,"  to  "  A  and  his  assigns  forever,** 
"  all  my  right,"  and  "  all  my  right  and  title,"  •  would  pass  a  fee. 

25.  So  where  the  testator  charges  upon  the  devisee  the  pay- 
ment of  money  in  respect  to  the  property  devised  to  him,  if  it 
is  a  personal  charge,  the  law  will  deem  the  interest  that  be 
takes  to  be  a  fee,  because  it  assumes  that  the  testator  intended 
to  benefit  the  devisee,  whereas,  if  he  only  had  a  life  estate,  he 
might  die  before  he  had  derived  any  beneficial  fruits  of  the  de- 
vise.^ But  still  it  would  not  receive  that  construction,  if  the 
estate  devised  was  expressly  a  life  estate.'    Where  one  devised 

1  Johnson  v.  Sinioock,  7  H.  &  Nonn.  344.        '  Damon  v,  Damon,  8  Alien,  191 

*  Fox  V.  Phelps,  17  Wend.  393  ;  s.  o.  20  Wend.  437  ;  2  Jarm.  Wilb,  fd  Am. 
#d.  171,  note ;  Baker  v.  Bridge,  12  Pick.  27. 

«  4  Kent,  Com.  540;  2  Jarm.  Wills,  2d  Am.  ed.  181,  and  Perkins'  note  «f 
American  cases ;  Brown  v.  Wood,  17  Man.  68 ;  Den  v.  Wood,  Cain.  4  N.  lOt ; 
Kello)^  V.  Blair,  6  Met  322. 

«  Fogrg  V.  Clark,  1  N.  H.  163;  Roe  v.  PfettitoB,  16  Bast,  Stl ;  IGtclMO  t. 
Mitchell,  1  Ired.  257 ;  6  Cruise,  Dig.  217. 

*  2  Jarm.  Wills,  2d  Am.  ed.  180;  Id.  192,  and  FieriLtns'  note.  And  see  cmm 
ooDected  in  Greenleaf's  note  to  6  Cmise,  Dig.  211. 

T  2  Jarm.  Wills,  2d  Am.  ed.  172  and  note;  4  Kent,  Com.  540 ;  B«ll  v.  SeiB- 
Ibon.  15  N.  H.  390. 

*  Moore  i^.  Dimond,  5  R.  1. 121 ;  2  Jarmyn,  126,  Paik.  ed. 
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lands  to  his  wife  and  directed  that  all  his  children  should  be 
educated  and  settled  according  to  her  discretion,  it  was  held  to 
create  a  personal  charge  upon  her,  and  to  give  her  a  fee  in 
the  same.^  But  it  would  be  otherwise  if  the  payment  were 
charged  upon  the  estate,  and  not  upon  the  devisee  personally.^ 

26.  The  devise  of  wild  or  uncultivated  land  in  Maine  or 
Massachusetts,  and,  probably,  elsewhere,  where  the  common 
law  prevails,  would  be  construed  to  pass  a  fee  in  the  same,  for 
a  mere  tenant  for  life  might  be  guilty  of  waste  in  clearing,  or 
might  have  no  benefit  in  fitting  it  for  cultivation.' 

27.  Whether  a  devise  in  trust  shall  create  a  legal  estate  of 
inheritance  in  the  trustee  or  not,  depends  upon  the  nature  of 
the  trust  If  the  trust  is  one  which  requires  him  to  take  a  fee, 
it  will  be  construed  accordingly.^  A  devise  to  an  executor  to 
sell  is  of  this  class.^ 

28.  A  fee  may  be  given,  by  implication,  when  the  estate 
bears  such  a  relation  to  some  other  estate  as  to  render 

such  a  ^construction  a  reasonable  one,  as  where  the  [*695] 
devise  was  to  one  ^^  after  the  death  of  the  testator's 
wife,"  it  was  held  to  be  a  remainder  in  fee  to  him,  and  an 
estate  for  life,  by  implication,  to  the  wife.  So  where  the 
devise  was  to  A,  if  B  died  before  he  was  twenty-one  years  of 
age.  The  estate  to  B  was  held  to  be  a  fee  by  implication,  if 
he  attained  the  age  of  twenty-one.^ 

29.  A  devise  to  one  in  such  a  form  as  implies  an  absolute 
right  to  dispose  of  the  property  at  pleasure,  gives  a  fee.^  Un- 
less the  right  of  disposal  is  given  as  a  power  incident  to  the 
estate  given  her.  If  it  is,  it  does  not  enlarge  the  estate  given, 
if  less  than  a  fee,  into  one  of  inheritance.^ 

^  Llojd  o.  Jackson,  L.  R.  2  Q.  B.  273. 

*  Jackson  v.  Martin,  18  Johns.  31 ;  Jackson  v.  Bull,  10  Johns.  US;  Lindsay  v. 
BCConnack,  2  A.  K.  Marsh.  229  ;  McLellan  v.  Tamer,  15  Me.  436. 

*  Bnssell  v.  Elden,  15  Me.  193  ;  Sargent  o.  Towne,  10  Mass.  303. 

*  4  Kent,  Com.  540 ;  ante,  p.  *1S6. 

*  Inman  v.  Jackson,  4  Me.  237. 

*  4  Kent,  Com.  541,  542 ;  Bntler  v.  Little,  13  Me.  239 ;  2  Jarm.  WUls,  2d  Am. 
175 ;  Ellis  v.  Essex  Bridge,  2  Pick.  243. 

Y  Bamsdell  v,  Ramsdell,  21  lie.  288 ;  Ide  v,  Ide,  5  Mass.  500 ;  Attorney-Gen 
V.  Hall,  Fitzg.  314. 

*  Sarman  v.  Snrman,  5  Mad.  123 ;  Lamed  v.  Bridge,  17  Pick.  339 ;  Kahn  v. 
^VV'ebeter,  12  Gray,  16. 

VOL.  m.  29  [  752  ] 


450  LAW  OF  REAL  PBOPEBTT  [BOOKIE 

30.  A  devise  of  the  rents  and  profits  of  land  or  the  income 
of  land,  is  equivalent  to  a  devise  of  the  land  itself,  and  will  be 
for  life  or  in  fee,  according  to  the  limitation  expressed  in  the 
devise.^  So  a  devise  of  testator's  tenements  and  heredita- 
ments passes  a  perpetual  rent  which  had  been  reserved  to  tlie 
testator.^  So  it  is  competent  for  a  testator  to  create  a  charge 
upon  land  he  may  devise  in  favor  of  a  third  person,  and  whoevor 
takes  the  estate  would  become  chargeable  therefor,  or  take 
the  estate  charged  with  the  legacy.^  So  the  word  ^^  produoe/' 
when  applied  to  a  trust  of  real  and  personal  estate,  may  be 
construed  to  signify  whatever  the  estate  will  yield  by  sale  ox 
otherwise.^  But  in  these  cases  there  would  be  an  exception  to 
this  rule,  if  the  rents,  Ac.  were  given  for  a  limited  period 
•only.* 

81.  The  interest  of  a  devisee  vests  immediately  on  the  death 
of  the  testator,  and,  when  the  will  is  duly  proved,  it  relates  back 
to  that  point  of  time.®  If,  therefore,  it  be  in  terms  a  present 
one,  and  nobody  is  in  esse  capable  to  take  at  the  testator's  death, 
it  is  void,  as  if  it  be  the  heirs  of  J.  S.,  and  J.  S.  be  then  living. 
But  if  it  had  been  in  terms  deferred  to  the  death  of  J.  S.,  as  to 
the  heir  of  J.  S.  after  his  death,  the  devise  would  have  been 
good  as  an  executory  devise.^ 

81  a.  In  view  of  the  law  which  requires  devisees  to  be  sof* 
ficiently  described  to  be  identified  in  order  to  take  under  a  de- 
vise, and  the  invariable  doctrine  which  declares  that  ^'  undoabt- 
edly,  every  part  of  a  will  should  be  in  writing,"  ^  questions  have 
arisen  how  far  parol  evidence  is  competent  to  establish  either  a 

^  Anderson  v,  Greble,  1  Ashm.  136 ;  Reed  v.  Reed,  9  ICan.  97S ;  Blandiaid  t. 
Brooks,  12  Pick.  63 ;  Blanchard  v.  Blaachard,  I  Allen,  SSS ;  Soath  v.  Allaire,  1 
Salk.  228 ;  2  Jarm.,  Perk.  ed.  3S0,  and  note ;  Schermerhome  o.  Scbermerborne,  fi 
Johns.  Ch.  70 ;  Keny  v.  Derrick,  Cro.  Jac  104 ;  Earle  v.  Grim,  1  Jobas.  Ch.  499; 
Fox  V.  Phelpa,  17  Wend.  402;  Disment  v.  Lore,  30  N.  J.  Law,  829;  WooAt. 
Griffin,  46  N.  H.  234;  McClare  r.  Melendy,  44  N.  H.  469. 

*  Van  Rensselaer  v.  Read,  96  N.  Y.  &5S. 

*  Steele's  Appeal,  47  Penn.  St  437 ;  Swas«]r  v.  Little,  7  Pick.  S96 ;  Falch  t. 
Taylor,  13  Pick.  133. 

«  Newland  v.  Shepherd,  2  P.  Wms.  194. 

*  Fox  V.  Phelps,  sup, ;  Earle  v.  Grim,  sup, 

s  Ex  peaU  Fuller,  9  Story,  327 ;  Irea  v.  Alljii,  13  Yorm.  €29. 
T  Ante,  p.  ^343. 

*  Tmsteea,  &c.  v.  Hart,  4  Wheat  1 ;  Swinbame^  pt  7,  f  7;  Hoga  a.  Ho|i^  I 
Watts,  214. 
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deTiBe  or  a  devise^  or  both.    The  rule  requires  express  words, 
or  a  necessarj  implication,  to  take  an  estate  from  the  heir  at 
law,  and  give  it  to  a  devisee,  under  a  will.    But  ^^  it  is  often 
found  that,  while  the  devise  is  in  definite  terms,  adequate  to  de- 
eeribe  a  person  who  is  to  take  as  devisee,  there  are  extraneous 
circumstances  which  render  it  doubtful  who  is  meant  by  this 
description.    And  in  such  case  recourse  is  often  had  to  parol 
evidence  to  ascertain  who  was  intended  as  the  devisee.    Thus 
a  devise  to  ^^  The  Congregational  Society  in  A.,"  and  there  in 
more  than  one,  evidence  may  be  offered  to  show  that  the  testa- 
tor meant  the  *^  first "  of  these  and  the  like.    So  a  devise  to 
^  The  Congregational  Foreign  Missionary  Society,"  was  showii 
to  mean  the  American  Board  of  Commissioners  for  Foreign 
Missions.^    The  question  grows  out  of  the  nature  of  trusts  and 
powers.    Thus,  suppose  the  devise  be  to  A,  how  far  can  it  be 
ahown  that  he  takes  it  as  trustee  for  another  who  is  really  the 
object  of  the  testator's  bounty  ?    Or,  suppose  it  be  given  to  A 
in  trust,  with  power  to  distribute  it  to  persons  not  named  in  the 
will,  which  have  been  or  are  to  be  indicated  by  the  testator,  or 
to  such  persons  as  the  devisee  shall  think  best.    It  would,  peiv 
liaps,  be  difficult  to  collect  from  decided  cases,  a  ready  answer 
to  all  the  hypothetical  questions.    And  yet  many  of  them  seem 
to  have  been  settled.  In  the  first  place,  great  latitude  is  allowed 
in  creating  trusts  in  this  way  in  favor  of  charitable  purposes, 
where  the  discretion  of  the  devisee  in  trust  is  to  be  exercised  in 
designating  those  who  are  to  take  beneficially  under  the  devise.* 
There  is  a  greater  difficulty  in  defining  how  far  this  may  be  done 
in  case  of  private  and  personal  trusts.    Nor  is  there  any  differ- 
ence whether  a  devise  be  immediate  to  an  indefinite  object,  or 
to  a  trustee  for  the  use  and  benefit  of  an  indefinite  object.     If 
it  be  immediate  to  an  indefinite  object,  the  property  is  not  di»- 
poeed  of,  and  the  trust  results  for  the  benefit  of  those  to  whom 
the  law  gives  the  property  in  the  absence  of  any  disposition  of 
it  by  the  testator.^    It  seems,  that  if  a  devise  be  made  for  the 
purpose  of  creating  an  unlawful  trust,  as  one,  for  instance,  in 

t  Howard  v.  Am.  Peace  Soc.  49  Me.  SSS. 

*  Tainter  o.  Clark,  5  Allen,  66;  Stoiy,  £q.  H  1165, 1166;  Chapman  v.  Brown, 
e  Vea.  410. 

•  I>ashiell  9.  Attomey-Oeneral,  5  H.  &  Johns.  400 ;  Lery  i;.  Lerj,  33  K.  Y.  103 ; 
Jfbrice  V,  Bishop  of  Durham,  9  Ves.  400 ;  Shep.  Tonch.  509. 

[768] 


452  LAW  OP  REAL  PBOPEBTT.  [BOOEIH 

violation  of  the  law  against  mortmain,  although  the  same  be 
not  declared  in  the  will,  the  heir  at  law  may  file  a  bill  against 
tlie  devisee,  and,  upon  the  fact  being  established,  he  will  be  de- 
clared to  be  a  trustee  for  the  heir  at  law  of  the  testator.^  So  if 
the  devisor  intended  the  devise  to  enure  to  the  benefit  of  a  par- 
ticular person,  but  omitted  to  name  him,  in  consequence  of  the 
one  to  whom  he  intended  to  devise  Uie  estate  in  trust  agreeing 
to  hold  the  property  for  such  intended  cestui  que  tnuty  it  would 
be  a  fraud  on  the  part  of  the  devisee  to  claim  it  as  his  own,  and, 
upon  a  bill  in  equity  for  that  purpose,  he  would  be  declared  to 
be  trustee  for  the  intended  cestui  que  trust.^  If,  on  the  other 
hand,  the  devise  be  to  one  absolutely,  to  be  disposed  of  by  him 
as  he  shall  see  fit,  or  according  to  the  wishes  of  the  testator  o^ 
ally  expressed  to  him,  the  devise  is  an  absolute  gift  to  him,  and 
be  can,  if  he  choose,  retain  the  same  as  his  own.'  The  diffe^ 
ence  between  the  cases  being  this.  In  the  two  former  cases, 
there  were  the  elements  of  illegality  or  fraud  in  the  gift  upon 
which  a  court  of  equity  might  attach  a  constructive  trust 
Whereas,  in  the  latter,  there  was  no  fraud,  and,  under  the  stat- 
ute of  frauds,  the  trust,  not  being  declared  in  writing,  is  not 
susceptible  of  proof,  and  of  course  leaves  him  with  the  uncon- 
trolled property  and  possession  of  the  subject-matter  of  the  de- 
vise. There  is  still  a  somewhat  different  class  of  cases,  which 
partake  of  the  character  of  powers  as  well  as  of  trusts,  where, 
perhaps,  the  cases  are  not  as  distinct  and  satisfactory.  As 
where,  for  instance,  the  devise  is  to  a  trustee  named,  expressly 
in  trust  that  he  shall  dispose  of  it  to  such  purposes  as  the  tes- 
tator had  or  should  indicate  orally  to  him,  or  to  such  persons 
and  in  such  proportions  as  the  trustee  should  judge  would  best 
meet  the  wishes  of  the  devisor,  or  words  to  that  effect,  but  with- 
out indicating  them  specifically.  Now,  by  the  familiar  doctrine 

1  Tiffiiii7  a  BulUrd,  Trast  196,  197;  Mackleston  v.  Brown,  6  Yes.  51,  67; 
Lewin,  Tnuts,  39 ;  Hill,  Trusts,  164. 

*  Uoge  V.  Hoge,  f  Watts,  214 ;  Lewin,  Trnst  39,  that  if  trustee  agrees  to  hold  npoi 
each  tmsts  as  devisee  shall  declare,  and  he  makes  no  declaration,  be  is  bdd  to  be  a 
trustee  for  the  heir.  Hill,  Trust  227,  230 ;  Tifianj  &  BuUftrd,  Trust.  169 ;  Moiey 
V.  Herrick,  18  Penn.  St  128. 

*  Wells  V.  Doane,  3  Oraj,  201 ;  Tiffanj  &  Bnllard,  Trust  209,  218;  ICaskeljne 
V.  Maskeljoe,  Amb.  7.'M>;  Barford  v.  Street,  16  Yes.  185 ;  HiU  v.  Kingstoo,  1  Merir. 
814;  2  Sogd.  Pow.  173, 3d  Am.  ed.  and  note. 
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of  powers,  if  such  devise  creates  a  proper  power,  and  the  same 
be  properly  executed,  the  appointee,  to  whom  the  trustee  shall 
appoint  the  estate,  takes  it  under  the  will  as  if  named  therein. 
And  authorities  may  readily  be  referred  to  upon  the  effect  of 
such  a  devise.  Thus,  under  the  first  proposition  above  stated,  it 
is  said,  in  the  authority  cited  '^  in  the  case  of  an  individual,  if  an 
estate  is  devised  to  such  person  as  the  executor  shall  name  and  no 
executor  is  appointed,  or  if  one  being  appointed,  he  dies  in  the 
testator's  lifetime,  and  no  other  is  appointed,  the  bequest  be- 
comes a  nullity.    Yet  such  a  bequest,  if  expressed  to  be  for  a 
charity,  would  be  good."    In  respect  to  the  third  proposition, 
the  court,  in  the  case  cited,  say :  "  The  trust  insisted  upon 
here,  however,  owes  its  validity,  not  to  the  will  or  the  declarer 
tion  of  th^  testator,  but  to  the  fraud  of  the  devisee.    It  belongs 
to  a  class  in  which  the  trust  Arises  ex  malefieio^  and  in  which 
equity  turns  the  fraudulent  procurer  of  the  legal  title  into  a 
trustee  to  get  at  him,  and  there  is  nothing  in  reason  or  author- 
ity to  forbid  the  raising  of  such  a  trust  from  the  surreptitious 
procurement  of  a  devise."    The  case  cited  of  Wells  v.  Doane, 
gives  a  full  illustration  of  more  than  one  of  the  above  proposi- 
tions.   The  will  contained  two  devises,  one,  of  the  rest  and 
remainder  of  testator's  estate,  real  and  personal,  to  S.  W. 
during  life,  and  after  his  death,  ^'  in  such  charities  as  shall  be 
deemed  most  useful  by  the  executor  or  administrator  of  S.  W." 
The  other  was,  "  that  S.  W.  may  dispose  of  the  furniture,  Ac. 
absolutely,  as  he  may  deem  expedient,  in  accordance  with  my 
Irishes  as  otherwise  communicated  by  me  to  him."    In  speak- 
ing of  this  last,  the  court  say :   ^^  No  party  denies  that  he  had 
power  to  dispose  of  them  by  giving  them  absolutely  during  his 
life."    The  only  question  was  as  to  the  part  which  he  left  tin- 
disposed  of,  and  it  was  held,  that  he  had  an  absolute  property 
in  these.    As  to  the  other  bequests,  the  court  say :  ^'  We  have 
no  doubt  that  the  bequest  to  charities  is  valid."    They  also  re- 
cog^iiise  that  there  might  have  been  a  devise  to  him  for  life, 
with  a  power  of  disposal.    And  in  Brown  v,  Eelsey,  the  devise 
was  '^  for  the  promotion  of  such  religious  and  charitable  enter- 
prises as  shall  be  designated  by  a  majority  of  the  pastors  com- 
posing the  Middlesex  Union  Association."      They  met  and 
made  the  appointment,  and  the  devise  was  sustained  accord- 
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ingly.^    In  respect  to  the  other  part  of  the  subjects  above 
suggested,  where  property  is  deyised  to  one  expressly  in  trust, 
but  the  persons  in  whose  faTor  it  is  intended,  are  not  named, 
or  have  been  only  orally  named,  it  is  not  proposed  to  do  more 
than  refer  generally  to  the  authorities.   In  treatises  upon  trusts, 
there  are  chapters  upon  the  "discretionary  powers  of  trustees," 
iinder  which  numerous  cases  are  collected.     Thus,  in  Tifiany 
Jc  BuUard  on  Trusts,  ch.   6   (p.  728),  it  is  said :  "  In  the 
language  of  Lord  Eldon,  there  is  not  only  a  mere  power  and  a 
mere  trust,  but  there  is  likewise  known  to  the  court  a  power 
with  which  a  party  is  intrusted,  and  is  required  to  execute. 
Such  cases  arise  where  the  donor  has  intrusted  the  party  with 
money  or  property  to  be  used  according  to  his  judgment  or  dis- 
cretion, for  the  use  of  certain  persons  or  for  a  class  of  persons, 
but,  neyertheless,  to  be  used  for  others  than  himself.    The  di»> 
cretion  of  the  trustee  is  not  absolute,  but  confined  to  the  time, 
manner,  or  the  particular  individuals  of  a  class."    This  covers 
the  case  of  trusts  in  favor  of  a  class  named,  but  does  not,  in 
terms,  reach  cases  where  neither  classes  nor  individuals  are 
named  in  the  will  as  Uie  intended  beneficiaries.    The  reader  is 
also  referred  to  the  authorities  cited  below.'     And  thoagh 
most,  if  not  all,  the  cases  referred  to,  may  have  been  those 
where  the  class  is  mentioned,  among  whom  the  discretion  is  to 
be  exercised,  it  would  seem  to  be  a  fair  inference  from  settled 
principles  and  decided  cases,  that,  if  the  property  is  given  to 
persons  named,  with  a  general  power  of  appointing  to  whom 
they  pleased,  or  to  such  as  the  testator  may  have  orally  recom- 
mended, the  property  would  vest  in  them,  and  the  devise 
would  not  be  void  for  uncertainty.     If  no  trust  was  declared, 
it  might  leave  the  matter  discretionary  with  the  devisees,  and 
in  that  way  make  them  the  absolute  owners.    But  if  it  was  ex- 
pressly declared  to  be  in  trust,  that  tliey  should  appoint, 
it  would  create  a  trust  which  a  court  of  equity  would  compel 
them  to  execute,  which,  if  they  failed  to  do,  by  reason  of  death 
or  other  disability,  the  devise  would  probably  fail  and  go  to  the 
testator's  heirs  at  law,  unless  the  class  were  indicated  who  were 

1  Brown  v.  Kelsoy,  2  Cosh.  243. 

>  Lewin,  Trust.  430,  431  ;  2  Sagd.  Pow.,  Sd  Am.  ed.  161, 162,  note ;  Brovm  r. 
.  8  Yob.  574 ;  Hill,  Tmat.  67-69,  and  note. 
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to  take,  where  the  court  might  execute  the  trust.  ^  If  it  be 
given  as  a  trust,  but  the  objects  as  beneficiaries  are  too  indefi- 
nite to  be  ascertained,  the  trustee  will  not  take  as  owner,  but 
the  trust  will  fail  altogether. ' 

82.  There  are  various  ways  in  which  a  devise  may  be  ren- 
dered void  or  inoperative  during  the  life  of  the  testator,  a  will, 
as  already  stated,  being,  while  the  testator  lives,  ambulatory 
and  inchoate,  the  will  itself  may  be  cancelled  or  destroyed,  its 
terms  as  to  particular  provisions  may  be  changed  or  annulled 
by  a  codicil  which  is  nothing  more  than  an  additional  will,  en- 
larging or  modifying  the  first,  and  which  must  be  executed  in 
all  respects  like  the  principle  will  itself,  or  particular  devises  in 
the  will  may  be  abrogated  or  annulled  by  the  act  of  the  testa- 
tor in  respect  to  tlie  subject  of  the  devise  itself.  Acts  like 
these  are  called  acts  of  revocation,  and  the  revocation  is  said 
to  be  complete  or  partial  according  to  the  nature  of  the  act. 
But  to  revoke  a  will,  requires  the  same  exercise  of  intelligent 
intention  on  the  part  of  the  testator,  as  the  making  the 
instrument  at  *first.'  A  case  is  stated  in  the  Law  In-  [*696] 
telligencer  of  December  6, 1867,  of  a  will  upon  which 
the  testator  had  indorsed  in  his  own  handwriting  ^^  cancelled," 
without  signing  it.  He  left  it  in  that  state,  but  not  among  his 
other  valuable  papers,  where  it  was  found.  It  was  held  to  be  a 
revocation.^  And  a  similar  decision  was  made  by  the  court  of 
Vermont.^  But  in  an  earlier  case  the  testator  had  written 
against  one  of  the  bequests  and  upon  the  face  of  the  will, ''  ob- 
solete," and  it  was  held  not  to  work  a  revocation.^  In  a  case  in 
Ohio,  the  testator,  who  was  blind,  called  for  his  will,  which  was 
sealed  up,  and  it  was  handed  to  him.    He  felt  of  the  seal,  then 

1  See  Bnll  r.  Ball,  S  Conn.  47 ;  Hill,  Trust.,  Whart.  ed.  91  \  Withers  v.  Teadoo, 
]  Rich.  Eq.  324,  332  ;  2  Sogd.  Pow.,  3d  Am.  ed.  162,  note. 

*  Ellis  o.  Selby,  I  Myl.  &  Cniig,  299. 

*  1  Jarm.  Wills,  1st  Am.  ed.  115,  and  Pertains*  note;  4  Kent,  Com.  532;  Jack- 
son V.  Holluwaj,  7  Johns.  81,  was  a  case  where  the  testator  altered  his  will  by  in- 
terlineations, and  a  memorandnm  on  the  back  attested  by  two  witnesses,  when 
three  were  necessary  to  a  will,  and  held  to  be  no  rerocation,  as  to  any  part  of  the 
^rill.  Ford  v.  Ford,  7  Humph.  92,  was  a  case  where  testator,  in  an  insane  fit, 
destroyed  his  will,  and  it  was  held  no  reyocation. 

^  Eyans'  Appeal. 

•  Warner  v.  Warner.  13  Am.  L.  Rep.  351. 

•  liewis  V.  Lewis,  2  W.  &  Ser.  455 
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handed  it  to  another,  and  told  him  to  put  it  in  the  fire  and  bum 
it.     He  pretended  to  do  so,  burned  another  piece  of  paper  to 
make  the  testator  think  he  had  done  it,  told  him  he  had,  but  kept 
it  and  put  it  in  his  pocket.     After  testator's  death  the  will  was 
produced  and  allowed  and  held  not  to  be  revoked,  as  the  testa- 
tor had  done  none  of  the  acts  which,  by  statute,  are  declared 
sufficient  to  revoke  a  will.^    A  class  of  cases  ought  to  be  no- 
ticed in  this  connection,  where  testators  have  attempted  to  dis- 
pose of  property  by  devise  by  reference  in  the  will  to  other 
papers  not  executed  in  conformity  to  the  rules  prescribed  as  to 
wills,  defining  who  should  take,  or  the  description  of  the  prop- 
erty which  is  to  pass  by  the  will,  and  the  like.    Thus  in  Ha- 
bingham  v.  Vincent,  a  testator  made  his  will,  giving  a  remain- 
der to  such  person  as  he  should  appoint  by  deed.    The  next 
day  he  made  a  deed  reciting  his  will,  and  appointing  to  the 
sons  of  G,  &c.    It  was  held,  that  nothing  passed  under  and  by 
the  will,  and  that  the  deed  must  be  valid  in  itself,  or  of  no  ef- 
fect.^   The  same  doctrine  was  held  in  the  same  case  in  chan- 
cery.    Wilson,  J.,  says :  "  I  believe  it  is  true,  that,  if  a  testa- 
tor in  his  will  refers  expressly  to  any  paper  already  written, 
and  has  so  described  it  that  there  can  be  no  doubt  of  the  iden- 
tity, and  the  will  is  executed  in  the  presence  of  three  witnesses, 
that  paper,  whether  executed  or  not,  makes  a  part  of  the  will, 
and  such  reference  is  the  same  as  if  he  incorporated  it."    And 
the  same  doctrine  is  maintained  by  the  court  of  Pennsylvania.' 
"  But  when  a  man  declares  he  will,  in  some  future  paper,  do 
something,  he  says  he  will  make  a  will  as  far  as  his  intention 
is  then  known  to  himself,  but  he  will  take  time  to  consider  what 
he  shall  do  in  future.  —  As  a  will  it  is  void,  because  not  prop- 
erly executed."     And  BuUer,  J.,  says :  "  This  last  instrament 
(the  deed)  must  be  considered  as  a  codicil,"  and  then  goes  on 
to  show  that  a  codicil,  to  be  valid,  must  be  executed  in  the 
presence  of  the  requisite  number  of  witnesses.*    The  questioa 
was  fully  examined  in  Johnson  v.  Ball,  where  it  was  definitely 
settled  that  a  testator  cannot  by  his  will  reserve  a  power  to 
dispose  of  an  estate  at  a  future  time  by  an  instrument  not 
executed  as  required  in  the  case  of  wills,  so  as  to  take  ef- 

^  Kent  V.  Mahafiey,  10  Ohio  St.  204.  *  Habergfaam  r.  Vincent,  5  T.  B.  91 

*  Thompson  o.  Lloyd,  49  Penn.  St.  129.     *  2  Yes.  Jr.  204,  228,  231. 
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feet  under  his  will.^    In  Massachusetts,  *the  statute  [*697] 
points  out  what  acts  shall  operate  as  a  revocation  of  a 
will,  but  expressly  declares  that  the  section  shall  not  prevent  a 
revocation  implied  by  law  from  subsequent  changes  in  the  con- 
dition or  circumstances  of  the  testator.' 

83.  One  mode  of  revocation  of  a  devise  in  a  will  has  already 
been  alluded  to,  and  that  is  by  an  alteration  of  the  estate  which 
is  the  subject  of  the  devise.  If,  therefore,  the  testator,  after 
making  his  will,  convey  away  the  whole  or  a  part  of  an  estate 
devised  therein,  it  is  an  entire  revocation,  or  one  pro  tanto^  ac- 
cording to  the  extent  of  such  alienation.^ 

84.  The  doctrine  upon  the  subject  seems  to  be  that  any 
change  in  the  estate  in  the  lands  devised,  by  the  act  of  the  tes- 
tator, such  as  a  conveyance,  though  it  be  to  his  own  use,  or 
though  he  take  back  the  same  estate  as  he  originally  held,  and 
continues  seised  till  his  death,  it  will  be  a  revocation.    And  in 
one  case,  where  the  subject  was  discussed  at  length,  there  was 
held  to  be  a  revocation  in  equity  of  the  devise  of  an  estate, 
which  the  testator,  after  devising  it,  contracted  to  sell  to  a  third 
party,  but  which,  the  sale  never  having  been  consummated, 
remained  in  the  testator's  hands  unchanged  till  his  death.^ 
The  conveyance  in  the  one  case,  and  the  bargaining  away  the 
estate  in  the  other,  are  regarded  as  evidence  of  an  intent  to  re- 
voke the  devise  as  to  such  property,  and  it  then  becomes 
requisite,  in  order  for  the  land  to  be  again  the  subject  of  the 
will,  that  a  republication  of  this  should  be  made  after  the  tes- 
tator shall  have  again  acquired  the  estate.^    So,  where  a  testa- 
tor, holding,  among  other  property,  a  mortgage  of  real  estate, 
made  his  will,  devising  thereby  all  his  estate,  real  and  personal, 
to  A  B,  and  subsequently  entered  upon  the  premises 

and  foreclosed  *the  mortgage,  it  was  held  to  change  [*698] 

^  Johnson  v.  Ball,  6  De  Gex  &  8.  85 ;  s.  o.  9,  Eng.  L.  &  Eq.  159. 

•  Mass.  Oen.  Stat.,  cb.  92,  ^11. 

•  I  Jarm.  Wills,  Ist  Am.  ed.  130;  Hawes  v.  Hamphrej,  9  Pick.  S50,  361 ; 
Carter  o.  Thomas,  4  Me.  341. 

«  Walton  V.  Walton,  7  Johns.  Ch.  258,  269,  271 ;  1  Jarm.  Wills,  1st  Am.  ed. 
133  ;'  Daiiey  v.  Darlejr,  8  Wils.  6,  13 ;  a.  o.  AmbL  653 ;  4  Kent,  Com.  527 ; 
.Arthur  V,  Bockenham,  Fitsg.  240 ;  Kean's  case,  9  Dana,  25. 

•  Walton  9.  Walton,  7  Johns.  Ch.  258,  270.  Bat  see  M'Craine  v.  Clarke,  1 
SCorph*  317,  as  to  contract  of  sale  if  not  ezecnted  by  death  of  owner. 
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the  nature  of  the  property  so  as  to  constitute  it  after-acquired 
estate,  working  a  revocation  pro  tanto,  and  not  to  pass  un- 
der the  devise.^  This  was  before  the  statute  in  relation  to 
derises  operating  upon  after-acquired  estate. 

85.  So  a  convejance  of  the  land  devised  may  operate  a  rero- 
cation  of  a  devise,  as  indicating  an  intention  on  the  part  of  the 
testator,  although,  from  some  defect  in  the  form  of  proceeding, 
it  becomes  inoperative,  as  where  livery  is  omitted  to  be  made 
in  a  feoffment,  or  the  deed  in  a  bargain  and  sale  is  not  en- 
rolled, and  the  like.  The  estate  so  devised  will,  in  such  a  case, 
go  to  the  testator's  heir  at  law.' 

86.  Without  undertaking  to  enumerate  everything  that  may 
be  sufiBcient,  on  the  part  of  the  testator,  to  revoke  his  will,  a 
revocation  of  the  will  of  a  feme  sole  is  implied  by  the  common 
law,  by  her  subsequent  marriage.  As  a  married  woman,  at 
common  law,  could  neither  make  nor  revoke  a  will,  it  was 
held,  that  it  would  defeat  the  ambulatory  character  of  such  an 
instrument,  if  a  will,  made  by  a/<sm«  eole  before  marriage,  were 
to  remain  valid  during  coverture.* 

87.  The  marriage  of  a  testator  does  not  have  this  effect  un- 
less followed  by  a  birth  of  a  child.  The  concurrence  of  these 
two  events,  after  the  making  of  a  will,  is  supposed  to  create 
such  a  change  in  the  circumstances  of  the  testator  that  he  can* 
not  intend  to  have  his  will,  as  formerly  made,  stand.  Bat  this 
is  only  a  doctrine  of  presumed  revocation,  which,  at  the  com- 
mon law,  may  be  controlled  by  the  character  and  terms  of  ibe 
wiU  itself.* 

88.  The  matter  is  regulated  in  several  of  the  States  by  posi- 
tive law.    Thus,  in  South  Carolina,  marrying  and  having  chil- 
dren, who  are  living  at  the  testator's  deatli,  operates  is 

[♦699]  a  revocation  *of  a  prior  will.*  In  Georgia,  marrying  or 
having  a  child  or  children  revokes  a  will,  unless  subse- 
quently altered  by  the  testator.*    In  California,  a  marriage  re- 

i  BriRham  v,  Wincbester,  I  Met  390.  >  4  Kent,  Com.  529. 

*  4  Kent,  Com.  527.  A  Bimilar  role  is  established  hj  statate  in  California  StiL 
lSSO-1853,  p.  140,  H^-  So  in  Llinois,  Stat.  1858,  p.  1179,  f  9 ;  2  N.  T.  Ber.  Sot. 
p.  64. 

«  2Greenl.  Et.  ^684;  iJann.  Wills,  1st  Am.  ed.  106 ;  4  Kent,  Com.  5tl,  ttt; 

Havens  v.  Van  Den  Bnrgh,  1  Demo,  27.    See  Warner  v.  Beach,  4  Gray,  I  fit 

•  6  So.  Car.  Stat  106.  *  Cobb,  Dig.  Stat  347, 1128. 
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fokea  a  will  if  the  wife  surviyes  the  testator,  unless  provisioii 
is  made  for  her  by  a  marriage  contract,  or  in  the  will.^  And 
in  Arkansas,  marriage  and  issue  revoke  a  will,  unless  provis* 
ion  is  made  for  them  in  the  will,  or  by  a  marriage  settlement.^ 
In  Pennsylvania,  the  birth  of  a  child,  which  survives  the  testar 
tor,  revokes  a  will  previously  made.^ 

39.  Besides  these,  there  are  provisions  in  the  statutes  of 
many,  if  not  all  of  the  United  States,  for  posthumous  children, 
where  none  is  made  in  the  will  of  the  testator,  in  some  cases 
avoiding  the  will  altogether ;  and  also  in  some  cases  for  chil- 
dren not  named  in  the  will,  when  the  omission  is  accidental. 
But  a  testator  may  omit,  if  he  sees  fit,  to  make  any  provision 
for  any  or  all  of  his  children,  and  the  will,  nevertheless,  be  a 
valid  one,  if  be  clearly  indicates  thereby  that  such  was  his  un- 
derstanding and  intention.^  A  devisQ  to  a  child  or  children 
does  not  include  a  grandchild,  or  grandchildren,  unless  indis- 
pensably necessary  to  effectuate  the  intent  of  the  testator.^ 

40.  A  new  will  may  operate  to  revoke  a  former  one,  if  it 
eontain  words  to  that  effect,  or  if  the  disposition  of  the  property 
thereby  made,  is  incompatible  with  that  made  in  the  prior  will. 
But  should  the  prior  will  remain  imcancelled,  and  the  latter 
one  be  destroyed,  it  may  operate  to  give  effect  to  the  first  as  a 
will,  if  the  testator  leaves  it  unrevoked  by  any  new  act.^  But 
if  one  make  a  will,  and  then  by  a  second  will  revoke  the  first, 
it  can  only  be  revived  by  republishing  it.  A  cancelling  of  the 
second  will,  under  such  circumstances,  does  not  revive  the 
first.  And  in  such  a  case,  the  deceased  was  held  to  have  died 
intestate.^ 

41.  It  may  be  remarked,  that  at  common  law,  a  devise  to 
an  heir  at  law  of  the  same  estate  in  quantity  or  quality,  as  he 
would  take  by  descent,  would  be  void  and  he  would  take  by 

I  Stat  1S50-1853,  p.  140,  S  12.  '  Dig.  Stat.  1073. 

*  Tomlinson  v.  Tomliiuon,  1  Ashm.  224. 

*  4  Kent,  Com.  412 ;  Id.  521,  note,  525,  526 ;  Mass.  Gen.  Stat.,  ch.  92,  $f  25,  26 ; 
Bmcroft  o.  Ivea,  3  Gnj,  367;  Loriog  v.  Marsh,  27  Law  Rep.  377;  Wilson  v. 
Fosket,  6  Met.  404 ;  Convene  v.  Wales,  4  Allen,  512. 

^  Sheets  v.  Grnbbs,  4  Met  (E7.)  341 ;  Chnrchill  v.  Churchill,  2  Met.  (Kj.)  466. 

*  4  Kent,  Com.  52S,  531.  See  as  to  reriving  a  revoked  will  by  revoking  the 
latter,  Bohanon  v.  Waloot,  1  How.  (Miss.)  336. 

f  Brown  V.  Brown,  8  £.  &  Black.  S76,  SSS;  Wood  v.  Wood,  L.  B.  1  Pkob.  & 
Div.  309. 
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descent  and  not  by  purchase.  The  rule  of  law  is  now  altered  by 
the  statute  8  and  4  Wm.  lY.  ch.  106,  §  8,  and  the  heir,  in 
England,  takes  in  such  case  under  the  devise.^  A  devise  by  a 
testator  of  an  estate,  tail  to  his  heir  at  law,  does  not  affect  a 
descent  of  the  same  estate  to  him  in  fee  as  heir.'  The  differ- 
ence between  the  present  English  law  and  the  Roman  law  is, 
that  whoever  takes  as  devisee  or  legatee,  takes  as  purchaser, 
whereas,  by  the  Roman  law,  the  effect  of  a  will  was  not  to  pas 
the  estate  of  itself,  but  to  designate  the  person  who  should  take 
as  heir,  but  who  did  not  take  as  purchaser.'  But  in  Massachu- 
setts, a  devise  to  an  heir  at  law,  of  the  same  estate  which  he 

would  take  by  descent  as  heir,  is  simply  void.^ 
[•700]      *42.  A  will  which  has  been  once  revoked  by  impli- 
cation, by  any  of  the  modes  above  mentioned,  except 
cancellation,  may  be  revived  by  a  republication  of  such  will. 
This  may  be  done  in  various  ways.     Thus,  if  one  make  a  valid 
codicil  to  such  will,  recognizing  it  in  any  manner  as  an  exist- 
ing valid  one,  it  will  amount  to  a  republication.     Or  it  may  be 
by  express  republication,  as  by  a  re-execution  in  a  form  as 
solemn  as  that  required  for  its  original  publication.^  So,  as  has 
been  above  stated,  the  cancellation  of  a  second  will  may  revive 
a  prior  uncancelled  will.    But,  by  the  statute  of  New  York, 
such  will  not  be  the  effect  unless  expressly  declared  to  be  so 
intended  by  the  testator.®    The  effect  of  a  republication  of  a 
will  by  means  of  a  codicil,  is  the  same  as  if  the  will  was  made 
anew  of  that  date.^ 

48.  It  is  hardly  necessary  to  add  that  no  one  can  make  an- 
other the  owner  of  an  estate  against  his  consent  by  devising  it  to 

1  Wms.  Real  Prop.  181 ;  Whitney  v,  Whitney,  14  Mass.  88,  90;  Panon  e. 
Winslow,  6  Mass.  169 ;  4  Kent,  Conu  506 ;  Van  Kleek  v.  Dateh  Cbnrch,  SO  Wed 
469 ;  Willard,  Real  Est.  477 ;  Ellis  v,  Paige,  7  Cosh.  161 ;  Sedgwick  o.  Minot.  6 
Allen,  174;  ante,  p.  *393,  *409. 

>  PoRcy  V.  Badd,  21  Md.  489.  «  Kaimes'  Tracts,  121 

*  Sedgwick  V.  Minot,  6  Allen,  171. 

*  1  Jarin.  Wills,  Ist  Am  ed.  174  and  175,  and  Perkins'  note  of  cases;  6  Cninb 
Dig.  114, 116  ;  Haven  v.  Foster,  14  Pick.  534,  543,  544. 

*  4  Kffrit,  Com.  532.  For  the  general  principle,  see  6  Cmise,  Dig.  121 ;  1  Jsna. 
Wills,  1st  Am.  ed.  123 ;  Stat.  1  Vict.  ch.  26,  \  22.  A  will  once  revoked,  to  bive 
effect,  must  be  re-executed,  or  made  effective  by  codicil.  .  The  law  of  New  Tock, 
Ohio,  Indiana,  Missouri,  and  Arkansas,  is  the  same.    6  Cmise,  Dig.  121,  boIb. 

^  6  Grecnl.  Cruise,  Dig.  116,  n. 
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him,  80  that  if  the  devisee  named  disclaim  the  devise,  it  he- 
comes  inoperative  and  goes  to  the  heir.  Though  it  seems  to 
be  doubtful,  whether  a  mere  parol  refusal  or  disclaimer  of  a  de- 
vise will  be  sufficient  to  prevent  the  person  named  as  devisee 
from  subsequently  claiming  it.  The  difficulty  of  doing  this  by 
anything  short  of  a  deed,  grows  out  of  the  presumptive  vest- 
ing of  the  devised  interest  in  the  devisee,  before  entry .^  The 
law  presumes  an  acceptance  by  a  devisee  of  the  devise,  if  the 
same  is  apparently  beneficial  to  him,  unless  he  expressly  re- 
nounces it.  And  if  he  enters  upon  it,  he  takes  it  with  all  its 
conditions.^ 

1  Co.  Lit  111  a;  Vnikiii8oiiv.LeIuid,aPet  627,  655;I>oev.Sm]rth,6B.  ftC. 
lis ;  TowiMon  v.  Tickell,  3  B.  &  Aid.  SI,  36 ;  4  Kent,  Com.  S83 ;  Webster  v. 
Gflman,  1  Stoty,  499;  Ex  parte  Fuller,  S  Stoty,  327.  That  a  deed  is  required, 
Bryan  v.  Hjre,  1  Bob.  (Va.)  94 ;  6  Cmise,  Dig.  134,  and  GreeoL  note.  Fickei^ 
ing  V.  PSckeriog,  6  N.  H.  120;  Tole  v.  Hard/,  6  Cow.  340. 

<  Feny  v.  Hale,  44  N.  H.  365. 
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*In  view  of  what  has  been  said,  from  time  to  time,  in  the  [*701] 
body  of  this  work,  there  seems  to  be  a  propriety  in  presenting 
for  the  consideration  of  the  reader,  the  substantial  parts  of  one  of  the 
fbrms  of  marriage  settlement  which  have,  for  many  years,  been  in  use 
in  England.    These  have  been  copied  from  '^Atkinson's  Forms  of  Con- 
veyancing," (p.  428.)     Though,  by  the  changes  of  the  law  in  England, 
as  well  as  by  the  statute  provisions  of  many  of  the  States,  the  occasion 
for  limiting  the  estate  to  trustees  to  preserve  contingent  remainders  is 
obviated,  the  form,  in  that  respect,  is  retained  for  convenient  reference. 
So  the  phraseology  of  the  English  form  is  preserved,  although  much 
less  brief  and  simple  than  that  usually  adopted  in  similar  instruments 
in  this  country.    The  one  selected  is  that  employed  where  the  father 
makes  a  settlement  of  a  freehold  estate  in  favor  of  a  daughter  and  her 
intended  husband,  with  provisions  for  children  of  the  marriage.     And 
one  object  in  inserting  it  is  to  make  it  an  opportunity  for  showing  the 
application  of  the  doctrine  of  tue*  in  the  modes  of  conveying  lands,  in 
raising  springing  and  shifting  uses,  and  in  creating  powers  and  pro- 
viding for  the  execution  of  trusts^  and  the  like.     With  such  notes  of 
explanation  as  are  appended,  it  is  hoped  it  may  furthermore  serve  to 
lumish  hints  to  guide  in  framing  a  class  of  legal  papers  which  have 
not,  hitherto,  been  of  frequent  use  in  this  country.    ^  This,"  says  Judge 
Kent,  ''requires  the  introduction  of  powers   of  leasing,   selling,  ex- 
changing, and  charging  the  lands,  and  with  the  reservation  of  a  power 
to  alter  and  modify  the  dispositions  in  the  settlement,  aa  exigencies  may 
require.    It  is  done  by  a  general  power  of  appointment  in  the  first  in- 
fftance,  or  by  adding  to  the  Umitations  a  power  of  revocation  and  new 
^pointment    Powers  are  the  main-spring  of  this  machinery.''  ^ 

^  4  Kent,  Com.  3S0. 
TOL.  m.  80    '  [  763  ] 


[•702]  -SETTLEMENT  ON  UABRIAGE 

lUDK  BT  THE  FATHER  OF  THI  LADT  AXD  THE  IMTBITDEP  BCBBltO. 

(1)  This  Indenture  made,  Ac,  between  A.  B.  [tfae  father]  of,  &e, 
of  the  Jirtt  part,  C.  D.,  daughter  of  said  A.  B^  of  the  teeond  put,  £. 
F^  [the  intended  huabaod]  of,  Ac  of  the  third  pott,  and  J.  D.  and  J. 
S.  of,  &c  [the  tnutees]  of  the  faurdt  part:  Whereas  a  marriage  hath 
been  agreed  upoo,  and  is  intended  shortly  to  be  duly  had  and  solemn- 
ized between  the  said  C.  D.  and  £.  F. :  and,  whereas,  apon  the  trealf 
for  said  intended  marriage,  it  was  Bgr««d  that  the  messoages  lands,  ud 
hereditaments  hereinafter  mentioned,  Sec-,  respectiTelj,  shonid  be  ooo- 
veyed  and  settled  to  the  uses,  opon  and  for  the  trusts,  interests,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  prorisoe,  agree- 
ments, and  declarations  hereinafter  expressed  and  declared  of  and  con- 
ceming  the  same. 

(2)  NoM  ihit  Indenttm  witiu$$elh,  that  in  pnrsnance  and  per^bim- 
aace  of  the  said  agreement  on  the  part  of  the  said  A.  B.,  and  for  the 
ooosiderations  aforesaid,  the  said  A.  fi.  hath  granted,  bai^sined,  m^ 
aliened,  released,  and  confirmed,  and  by  these  presents,  doth,  &c^  unto 
the  said  J.  D.  and  J.  S.  and  their  heirs,  all  that,  ice  (estate).  7a 
have  and  to  hold  the  same  messaagee,  lands,  and  hereditameats,  ic, 
to  the  said  J.  D.  and  J.  S.,  and  their  heirs,  to  the  uses  npon  and  tor  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the  pro- 
visos, agreements,  and  declarations  hereinafter  expressed  and  declared, 

of  and  concerning  the  same. 
[•70S]       *(8)  And  it  is  hereby  agreed  and  dechued  by  and  between 

(1 )  Thia  part  iocludcs  the  partka  to  the  indsDtan  ami  tbs  conBderuian  apoa 
which  it  U  intercd  into.  "  Tnuteei  stb  slmoit  slwrnji  iiiihumij  in  mairiiga 
settlwaenti,  and  whue  thej  an  partiet,  powon  for  changing  ihcm,  and  danuM  fv 
dicdr  iademnitj',  and  (he  reimbaniog  their  ezpcDMi,  ihould  alwaji  be  inserted  in 
the  settlement."  "All  penanshanng  an  j  estate  or  inleresi  in  the  propettjiobe 
•ettled,  should  b«  parties  to  the  deed,  and  all  penoni  iaiended  to  be  bound  by  At 
deed."  "  It  ii  alwaj*  proper  in  marTiage  Mtlements  to  describe  the  pwties  fbUj." 
"  The  marriage  li  slone  a  saffleient  oontideratioti  for  the  sealtaneat  wIi«b  it  is 
executed  belbre  marriage,  or  Bade  in  parsnaoce  of  srticlei  which  •«re  ezacntei 
before  the  nurlage."    T  Bythew.  Conv.  Sbb ;  i  Sagd.  Fow.,  Sd  Am.  od.  S18. 

(9)  Thii  is  caUed  the  "^leratiot part"  of  the  indenlare,  whetvb; tbe  pait7,  *'"> 
Ter  he  is,  conTsji,  nsnallj,  to  tnutees  in  IIm  natare  of  ttotkta  m  vae,  or  w  hen. 
If  bargain  and  aale,  hattKAim  to  the  Intended  nici  and  anbjecl  to  the  pomjs  mi 
rniu  prescribed  hj  the  partiei.  In  ihii  caie,  il  will  be  percared,  the  l«g«I  esnta 
janied  la  a  re^^lmple.  T  Bjtbaw.  Conr.  au. 
{3)  TUi  and  the  rollowiDg  cUoiei  coDtain  the  dsclsrstioiii  of  the  oaea  and  tnns 
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flie  md,  parties  to  those  presents,  that  the  grant,  &&,  hereinbefore 
oontained,  and  hereby  respectively  made  as  aforesaid,  shall  operate 
aoad  enure  to  the  use  of  the  said  A.  B.,  his  heirs  and  assigns,  till  the 
inteoded  marriage  shall  be  duly  had  and  solemnized,  and  from  and  (4) 
immediately  after  the  solemnization  thereof^  to  the  use  of  the  said  J.  D. 
and  J.  S.,  and  the  survivor  of  them,  and  the  executors  and  administra- 
tors of  such,  survivor  for  and  during  the  natural  life  of  the  said  C.  D. 

(5)  In  trust,  nevertheless,  to  collect,  get  in,  and  receive  the  rents, 
issues,  and  profits  of  the  said  messuages,  lands,  and  hereditaments,  as 
and  when  the  same  shall  become  due  and  payable,  and  to  pay  the  same 
to  such  person  or  persons  for  such  estates  or  interests,  intents,  and  pur- 
poses, and  in  such  manner  as  the  said  C.  t).  shall,  from  time  to  time, 
notwithstanding  her  coverture,  by  any  writing  or  writings  under  her 
hand  (but  so  as  not  to  dispose  of  or  affect  the  same  by  way  of  sale^ 
mortgage,  or  otherwise,  in  the  way  of  anticipation),  direct  or  appoint, 
and  (6)  in  default  of  such  direction  or  appointment,  to  pay  the  same 
into  her  own  hands  for  her  sole  and  separate  use  and  benefit,  indepen- 
dently and  exclusively  of  her  said  intended  husband,  the  said  E.  F., 
and  without  being  in  anywise  subject  to  his  debts,  control,  interference, 
and  engagements,  and  th^  receipt  of  said  C.  D.  or  of  her  appointees, 
notwithstanding  her  coverture,  to  be  from  time  to  time  a  suffi- 
cient discharge  for  the  same,  (7)  and  from  and  *immedi-  [*704] 

in  the  indentnie.  Furtt,  to  the  use  of  the  grantor  and  his  heirs  till  the  intended 
marriage  of  the  daughter.  The  effect  of  this  is,  that  if  the  marriage  nerer  takes 
place,  all  nlterior  usee  fiul,  the  use  in  him  nerer  shifts,  and  he  is  left,  to  all  practi- 
eal  pturpooea,  the  owner  of  the  original  estate  In  fee,  the  seisin  being  nnited  with 
the  nse  limited  to  him. 

(4)  Second,  upon  the  marriage,  the  use  springs  or  shifts  fix>m  the  grantor  to  the 
tmsteaB  themselves,  and  the  seisin  granted  to  them  unites  with  this  nse,  creating  a 
legal  estate  in  them,  but  being  intended  for  the  benefit  of  the  wife,  it  is  limited  to 
them  for  her  life  only,  and  at  the  same  time  there  is  an  active  tmst  created  in  favor 
of  the  wife,  whereby  the  legal  estate  is  to  remain  in  the  trostees  so  long  as  the 
aetire  troat  is  to  continue.    Ante,  pp.  *1S6,  *187,  *383,  *2SS. 

(b)  This  clause  defines  the  trusts  in  faror  of  the  wife  for  which  the  estate  is  to 
be  thus  held,  and  also  gives  to  her  the  power  of  appointing  to  whose  benefit  the 
estate  shall  be  held  and  the  rents  thereof  paid,  with  a  clause  which  may  or  may 
not  be  inserted,  as  the  settler  may  choose,  withholding  from  her  the  power  of 
anticipadng^  the  rents  by  mortgage  or  otherwise.  Clancey,  Husband  and  Wife, 
82a-<330 ;  Jackson  o.  Hobhoa!:Cp  2  Meriv.  4S3.  As  to  the  effect  of  such  clause,  see 
Em,  Trust.  424. 

(6)  Bj  this  clause  the  trustees  are  authorized  to  pay  over  the  rents  to  the  wife 
without  the  control  of  the  husband,  or  liability  on  account  of  his  debts,  &c 

(7)  Upon  the  decease  of  the  wife  in  the  foregoing  settlement,  the  use  in  the 
trustees  ceases  and  shifts  to  the  husband,  and  this  clause  limits  such  nse  to  him 
during  his  life,  firom  and  after  her  death,  with  a  provision  in  case  of  forfeiture  and 
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atelj  afler  the  decease  of  the  said  C.  D.,  then,  in  case. the  said 
E.  F.  shall  survive  her,  to  the  use  of  the  said  E.  F.  and  his  assigns  for 
and  during  the  term  of  his  natural  life,  (8)  and  from  and  immediately 
af^er  the  determination  of  that  estate  hj  forfeiture  or  otherwise  in  his 
lifetime,  then  to  the  use  of  the  said  J.  D.  and  J.  S.  and  their  heirs.  In 
trust  to  support  the  contingent  uses  and  estates  hereinafter  limited, 
from  being  defeated  or  destroyed,  and,  for  that  purpose,  to  make  en- 
tries and  bring  actions  as  occasion  shall  require,  but,  nevertheless,  (9) 
to  permit  and  suffer  the  said  E.  F.  and  his  assigns  during  his  life,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  messuages, 
lands,  and  hereditaments,  to  and  for  his  and  their  proper  use  and  ben- 
efit, and  from  and  iomiediatelj  after  the  decease  of  the  surviTor  of 
them  the  said  E.  F.  and  C.  D.,  (10)  to  the  use  of  all  and  every  the  child 
and  children  of  the  said  C.  D.  by  the  said  E.  F.,  lawfully  to  be  begotr 
ten,  who  being  a  son  or  sons,  shall  live  to  attain  the  age  of  twenty-<me 
years,  or  being  a  daughter  or  daughters  shall  live  to  attain  that  age  or 
marry,  which  shall  first  happen,  their  heirs  and  assigns  as  ten- 
[*705]  ants  in  common.     (11)  And  *in  case  there  shall  be  no  duld 

to  prevent  a  defeat  thereby  of  the  contingeiit  remainder  to  the  children,  for  i 
limitation  of  the  estate  to  the  same  trustees  and  their  heirs,  to  support  the  con- 
tingent remainder  during  the  life  of  the  husband. 

(8)  Is  the  usual  form  in  which  such  trust  to  support  contingent  remainders  may 
he  and  formerly  was  created. 

(9)  This  clause  declares  the  trust  in  such  case  for  which  the  tmatees  ars  to  bold 
the  estate,  —  in  this  case  it  is  in  favor  of  the  husband  or  his  assigns. 

(10)  By  this  clause,  immediately  upon  the  death  of  the  husband,  the  use  diifii 
from  the  trustees  to  such  child  or  children  of  the  marriage  as  the  settler  may 
prescribe ;  in  this  form,  it  is  limited  to  such  child  or  children  in  lee. 

(1 1 )  This  clause  is  the  last  of  the  series  of  limitations  in  the  setUement  by  tbe 
way  of  shifting  uses,  whereby  if  the  husband  and  wifb  die,  and  no  child  or  cfaiMrBa 
of  such  marriage  shall  live  to  attain  a  vested  interest  in  the  premises,  the  use  shifts 
in  favor  of  the  settler  or  his  heirs  or  assigns  in  fee.  In  following  tbe  prescribed 
form,  and  confining  these  explanations  to  what  is  found  there,  it  is  not  proposed  to 
anticipate  questions  which  may  be  raised  by  particular  modes  of  expression.  And 
yet  it  seems  almost  necessary  to  allude  to  a  series  of  cases  which  have  reeentlj 
arisen  in  the  Eng^lish  courts  upon  the  point  whether  in  limitations  aabatantiallj 
like  that  given  above,  in  favor  of  the  children  of  the  marriage,  the  eaute  vests  ia 
each  child  successively  as  soon  as  bom,  opening  to  let  in  children  subsequently 
bom,  or  whether  the  vesting  is  postponed  till  the  child  attains  the  age  of  twenty- 
one  years,  or,  if  a  daughter,  is  married.  Other  questions  connected  with  this,  as 
to  subsequent  limitations,  whether  they  are  remainders  or  executory  devises,  hate 
also  been  raised,  which  it  is  not  necessary  to  examine  here.  In  Bromfield  r, 
Crowder,  I  B.  &  P.  n.  s.  313,  the  limitation  was  by  will  to  A  and  B,  successively 
for  life,  and  at  the  death  of  the  survivor,  to  C,  if  he  should  attain  twenty-one,  bot 
if  he  died  before  that  and  D  survived  him,  then  to  D,  &c.  It  was  held,  that  C 
took  a  vested  fee  determinable  upon  the  contingency  of  his  dying  under  tweo^- 
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or  children  of  the  said  intended  marriage,  who  shall  live  {o 
attain  a  vested  interest  or  vested  interests  in  the  *said  hered-  [*706] 
itaments  and  premises  under  the  provisos  aforesaid,  then  to  the 
use  of  the  said  A,  B.,  his  heirs  and  assigns  forever. 

JD6  yean  of  age.  This  seemi  to  be  in  aocordanco  with  Blanchard  v.  Blanchard,  1 
Alkn,  223.  In  Festing  v,  Allen,  12  M.  &  W.  279,  the  limitation  was  by  will  to 
J.  for  life,  and  after  her  death  to  the  nse  of  all  and  every  the  child  and  children  of 
J.  who  ahould  aUain  the  age  of  twenty-one  yean,  and  their  respective  heiri.  And  for 
want  of  snch  issne,  &c.,  J.  married  and  had  three  children,  and  died  leaving^  them 
ail  infants.  And  it  was  held,  that  J.  had  a  life  estate  with  a  contingent  remainder 
to  such  of  her  children  as  should  attain  the  age  of  twenty-one,  which  was  defeated 
by  her  dying  before  any  of  them  attained  that  age.  In  Riley  v,  Gamett,  3  De 
Gex  &  8.  629,  the  devise  was  to  trustees  for  the  benefit  of  a  married  woman  for 
life,  after,  in  trust  for  all  her  children  who  should  attain  twenty-one  years,  or,  being 
daughters,  should  attain  that  age  or  marry,  and  their  heirs.  It  was  held,  to  give 
vested  estates  to  all  her  children  as  they  came  into  being,  subject  to  be  divested  on 
their  deaths  under  twenty-one,  and,  if  daughters,  unmarried.  This  was  in  accord- 
ance with  the  doctrine  of  the  case  of  Doe  o.  Nowell,  1  M.  &  8.  327.  In  Browne 
V.  Browne,  3  8male  &  G.  568,  the  devise  to  the  children  was  to  his  child  or  child- 
ren who  should  attain  twenty-one,  as  tenants  in  common  in  fee,  and  if  only  one 
child,  &&,  for  such  child  in  foe.  Held,  that  upon  the  tenant  for  life  dying  leaving 
only  one  child,  an  infant,  he  took  a  vested  fee-simple,  but  liable  to  be  divested  upon 
his  dying  under  age.  In  re  Mid.  Kent  RaOw.  Act,  Johns.  Eng.  Ch.  357,  the 
limitation  was  substantially  like  that  in  Riley  v.  Gamett,  above  cited,  with  a  like 
limitation  as  in  Browne  v.  Browne,  if  there  were  only  one  child ;  it  is  left  un- 
decided whether  the  remainders  were  vested  or  contingent,  after  commenting  upon 
Festing  v.  Allen,  above  dted,  and  the  case  of  Doe  v.  £b>pkinson,  5  Q.  B.  223, 
which  the  Vice-chancellor  says  it  is  extremely  difficult  to  reconcile  with  it.  The 
case  of  Duffield  o.  Duffield,  3  Bligh,  h.  c.  260,  might  also  be  referred  to.  But  it 
would  be  extending  this  note  to  too  great  a  length  to  attempt  to  analyze  these  and 
tibe  other  related  cases,  since  there  could  be  no  hope  of  arriving  at  any  simple  and 
intelligible  rule  of  general  applicability.  It  may  be  sufficient  to  add,  that  the 
tendency  of  late  seems  to  be  to  hold  a  limitation  like  that  given  in  the  foregoing 
form,  as  creating  a  vested  estate  in  the  children  at  the  times  of  their  birth,  as  they 
may  successively  be  bom,  and  to  assume  that  such  would  be  the  construction 
unless  varied  or  controlled,  as  in  Duffield  o.  Duffield,  by  some  peculiar  form  of 
expression  in  the  terms  creating  it.  There  would,  moreover,  be  an  insuperable 
objection  to  limiting  estates  by  way  of  the  shifting  of  uses  or  execution  of  powers 
beyond  the  period  of  a  lifo  or  lives  in  being,  and  twenty-one  years  and  a  fraction 
more,  because  of  the  rule  of  law  prohibiting  perpetuities.  1  Sugd.  Pow.,  3d  Am. 
ed.  178;  ante,  *297.  Thus,  in  the  present  case,  the  limitations  were  in  effect  to 
tlie  settler  in  fee,  unless  the  marriage  of  a  daughter  then  living  takes  place,  then 
to  the  daughter  and  husband  for  life,  then  to  their  diildren  who  should  attain 
twenty-one  yean,  in  fee.  And  it  is  only  in  case  that  no  child  attains  that  age, 
^•mt  the  final  limitation  over  to  the  settler  in  fee  takes  effect,  bringing  all  these 
limitations  clearly  within  the  rule.  But  inasmuch  as  it  is  often  desirable  to  make 
dispositionB  of  the  estate  for  the  benefit  of  parties  contemplated  by  the  settlement, 
^rhich  no  mere  owner  of  a  life  estate  could  make,  nor  one  having  an  interest  in  a 

[767] 


470  JlPPENDDL 

(12)  l^rovided  always,  and  it  is  hereby  agrecfd  and  declared,  be* 
tween  and  by  the  said  parties  to  these  presents,  that  it  shall  and  maj 
be  lawful  for  the  said  J.  D,  and  J.  S^  and  the  survivor  of  them,  and 
the  executors,  administrators,  or  assigns  of  snch  survivor,  during  the 
lives  of  the  said  £.  F.  and  C.  D^  and  the  life  of  the  survivor  of  them, 
and  also  daring  the  minority  of  any  son  or  sons,  or  the  minority,  or 
mitil  the  marriage  of  any  daughter  or  daughters  of  the  said  intended 
marriage,  who  shall  be  entitled  to  the  said  messuages,  lands,  and  hered- 
itaments under  the  limitations  hereinbefore  contained,  but  with  the  con- 
sent in  writing  of  the  said  £.  F.  and  G.  D.,  during  their  joint  lives,  or 
of  the  survivor  of  them  during  his  or  her  life,  or  at  the  discretion  of 
the  said  J.  D.  and  J.  S.,  after  the  decease  of  such  survivor,  to  dispose 
of  and  convey,  by  way  of  absolute  sale,  all  or  any  part  of  said  messua- 
ges, lands,  and  other  hereditaments  hereinbefore,  &c.,  and  the  inher- 
itance thereof  in.  fee-simple,  to  any  person  or  persona  whomsoever,  for 
such  price  or  prices  in  money,  as  to  them  the  said  J.  D.  and  J.  S^  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, shall  seem  reasonable,  and  that  (13)  for  the  purpose  of  effectiDg 
such  dispositions  and  conveyances,  it  shall  and  may  be  lawful  to  and 
for  the  said  J.  D.  and  J.  S.,  and  the  survivor  of  them,  and  the  execo- 
tors  or  administrators  of  such  survivor,  with  such  consent  and  i^roba- 
tion  as  aforesaid,  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  by  them  sealed  and  delivered  in  the  presence  of^  and  to 
be  attested  by  witnesses,  absolutely  to  revoke  and  make  void  all  and 
every,  or  any  of  the  uses,  trusts,  powers,  and  provisions  herebb^nv 
Hmited,  expressed  or  declared,  of  and  concerning  the  same  messu- 
ages, lands,  and  other  hereditaments  respectively,  or  any  part  or 

parts  thereof.  (14)  And  by  the  same  or  any  other  deed  or 
[*707]  *deeds,  instrument  or  instruments,  in  writing,  to  be  executed 

in  like  manner,  and  with  such  consent,  or  at  such  diacretioQ  as 
aforesaid,  to  limit,  declare,  direct,  or  appoint  any  use  or  uses,  estate  or 
estates,  trust  or  trusts  of  the  said  messuages,  lands,  and  other  heredita- 

eontingent  remainder  therein,  chrases  are  nsually  inserted  in  tbese  aettteaieBti 
creating  powers  of  reTooation  and  appointment  to  new  uses  by  sale,  lease,  or  otto^ 
wise,  to  senre  the  wants  and  necessities  of  fimulies,  some  of  which  are  as  ktkm 
In  the  next  clause  of  the  abore  settlement. 

(12)  This  clanse  creates  a  power  in  the  tmstees  to  sell  part  or  all  of  the  estate  in 
fte,  subject  to  snch  restriction  as  to  the  consent  of  the  parties  interested,  ss  tbs 
settler  maj  see  fit  to  impose. 

(IS)  By  this  clause,  the  form  of  the  deed  and  mode  of  execnting  the  power  nif 
be  prescribed. 

(14)  This  clanse  prorides  for  authorizing  the  tmstees  to  limit  and  sppomtiMV 
uses  or  estates,  or  trusts  of  the  premises,  in  carrying  the  power  of  sale  ioto  dRct 
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ments,  or  any  part  or  parts  thereof  which  it  shall  he  thought  necessary 
or  expedient  to  limit,  declare,  direct,  or  appoint,  in  order  to  effectuate 
any  such  sale,  disposition  or  conveyances  aforesaid,  and  also,  (15)  that 
upon  payment  of  the  money  arising  hy  sale  of  the  said  messuages, 
lands,  and  other  hereditaments,  or  of  any  part  or  parts  thereof,  it  shall 
and  may  be  lawful  to  and  for  the  said  J.  D.  and  J.  S.,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor,  to  sign 
and  give  receipts  for  such  money  and  that  such  receipts  shall  be  suffi- 
cient diachai^es  to  the  person  or  persons  to  whom  the  same  shall  be 
given  for  the  money,  in  such  receipts  respectively  expressed  or  ac- 
knowledged to  be  received,  and  that  such  person  or  persons,  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns,  shall  not  after- 
wards be  answerable  or  acoountable  for  any  loss,  misapplication,  or 
non-application  of  such  money,  or  be  obliged  or  coerced  to  see  to  the 
application  thereof. 

(16)  And  it  is  hereby  decreed  and  declared,  that  the  said  J.  D.  and 
J.  S.,  or  any  future  trustee  or  trustees  of  these  presents,  shall  stand 
possessed  of  the  money  to  arise  from  such  sale  or  sales,  in  trust,  with 
sach  consent,  or  at  such  discretion  as  the  case  may  be,  as  aforesaid,  to 
kj  out  and  invest  the  same  in  the  purchase  of  other  messuages,  lands, 
and  hereditaments,  either  freehold  or  leasehold ;  and  shall  settle  and 
aaaure,  or  cause  to  be  settled  and  assured,  the  messuages,  lands,  and 
hereditaments,  so  to  be  purchased  in  the  names  of  the  said  J.  D.  and  J. 
8*9  or  the  survivor  of  them,  or  any  future  trustee  or  trustees  of  these 
presents,  to  such  and  the  same  uses,  upon  such  and  the  same  trusts,  to 
and  for  such  and  the  same  intents  and  purposes,  and  with,  under,  and 
sabject  to  such  and  the  same  powers,  provisions,  conditions,  agree- 
xnents,  and  declarations,  as  are  hereinbefore  expressed  and  declared,  of 
and  concerning  the  hereditaments  and  premises  so  to  be  sold, 
or  as  near  thereto  *as  the  deaths  of  parties,  and  other  inter-  [*708] 
▼ening  accidents,  will  then  admit  of. 

CI  7)  Provided,  also,  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to 

(15)  This  daiue  authorizes  the  trnstees  to  receiye  the  purchase-monej  on  such 
gales,  relieving  the  pnrchaser  from  liability  on  account  of  the  application  of  the 
purchase-money.  As  to  the  law  upon  this  latter  point,  tee  Lanssat,  Fonbl.  Eq.  415 
and  note;  Pield  o.  Scbifflin,  7  Johns.  Ch.  150, 160. 

(16)  This  claose  provides  for  the  expenditure  and  application  by  the  trustees  of 
Ae  moneys  arising  fVom  such  sale,  by  purchasing  other  lands,  &c.,  and  the  uses  to 
which  the  lands  thus  purchased  shall  be  limited,  varying,  of  course,  so  as  to  accom- 
pliah  the  object  and  intent  of  the  settler. 

f  ]  7)  This  daiue  provides  for  making  leases  by  the  trustees,  of  the  premises,  pre- 
Kxibing  the  mode,  length  of  the  term,  and  the  like. 

[769] 


472  APPENDIX. 

and  for  the  said  J.  D.  and  J.  S.,  or  anj  future  trustee  or  trosteeB  of 
these  presents,  as  aforesaid,  during  the  lives  of  the  said  E.  F.  and  C 
D.,  and  the  life  of  the  survivor  of  them,  and  also  during  the  minority  of 
any  son  or  sons,  or  during  the  minority,  or  until  marriage  of  anj 
daughter  or  daughters  of  the  said  intended  marriage,  who  shall  be  en- 
titled to  the  said  messuages,  lands,  and  hereditaments,  under  the  limita- 
tions hereinbefore  contained,  but  with  the  consent  in  writing  of  the  said 
E.  F.  and  C.  D.  during  their  joint  lives,  and  of  the  survivor  during  his 
or  her  life,  and  at  their  or  his  own  discretion  after  the  decease  of  such 
survivor,  and  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  them 
or  him  sealed  and  delivered  in  the  presence  of,  and  to  be  attested  by, 
&C.,  to  demise  and  lease,  all  or  any  part  or  parts  of  the  said  messuages, 
land^,  and  hereditaments,  to  any  person  or  persons,  for  any  term  or 
number  of  years  absolute,  not  exceeding,  &c.,  to  take  effect  in  posses- 
sion, and  not  in  reversion,  or  by  way  of  future  interest,  so  that  there  be 
reserved,  on  every  such  demise  or  lease,  the  best'  or  most  improved 
yearly  rent,  to  be  payable  during  the  continuance  thereof,  to  be  inddent- 
al  to  the  immediate  reversion  of  the  hereditaments  so  to  be  demised  or 
leased,  that  can  or  may  be  reasonably  had  or  gotten  for  the  same,  so 
th%t  there  be  contained,  in  eveiy  such  lease,  all  clauses  and  provisions 
usual  and  proper  in  leases  of  the  like  nature.  ^ 

(id)  Provided  also,  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  hereto,  that  it  sliall  and  may  be  lawful  to  and  for 
the  said  J.  D.  and  J.  S.,  or  the  survivor  of  them,  or  for  smy  future 
trustee  or  trustees  for  the  time  being  of  these  presents,  with  such  con- 
sent, or  at  such  discretion  as  aforesaid,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  either  during  the  life  of  the  said  E.  F. 
and  C.  D.,  or  the  survivor  of  them,  and  the  minority  of  any  son  or 
sons,  or  during  the  minority  or  until  the  marriage  of  any  daughter  or 
daughters  of  the  said  intended  marriage  as  aforesaid,  by  sale,  mort- 
gage, or  other  disposition  of  the  whole  or  any  part  of  the  said 
[*709]  messuages,  lands,  and  hereditaments,  *to  levy  and  raise  any 
sum  or  sums  of  money  not  exceeding part  of  the  prin- 
cipal share  or  shares  of  any  such  child  or  children,  and  to  give  receipts 
valid  and  effectual  to  the  person  advancing  the  same,  who  shall  not  be 
answerable  for  the  application  thereof,  and  do  and  shall  ^ply  the 
money  so  to  be  raised,  in  or  towards  the  preferment  or  advancement 
in  the  world  of  the  child  or  children  for  whom  the  same  shall  be  re- 
spectively raised,  as  aforesaid. 

(18)  This  danse  authorizes  the  trustees  to  raise  moneys  by  sale  or  mortgi^  ^ 
the  premises,  for  the  benefit  of  any  of  the  children,  Ac,  exonerating  the  penon  mA 
vandng  the  money,  firom  responsibility  as  to  its  application. 
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(19)  Provided,  also,  and  it  is  hereby  agreed  and  declared,  by  and 
between  the  said  parties  to  these  presents,  that  if  the  trustees  hereby 
q>pointed,  or  to  be  appointed  as  hereinafter  mentioned,  or  either  of 
them,  shall  die  or  decline,  or  become  incapable  to  act  in  the  execution 
of  the  trusts  hereby  created,  then,  and  in  such  case,  and  so  often  as  the 
same  shall  happen,  it  shall  be  lawful  to  and  for  the  said  E.  F.  and  C. 
D^  daring  their  joint  lives^  and  for  the  survivor  of  them  during  his  or 
her  life,  and  afler  the  decease  of  the  survivor  for  the  surviving  or  con- 
tinuing trustee,  his  executors  or  administrators,  by  any  deed  or  writ- 
ing under  their  or  her  hands  and  seals,  or  hand  and  seal,  and  to  be 
attested,  &c»  to  nominate,  substitute,  and  appoint,  any  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  stead  of  thpm  or  either  of  them 
so  dying,  declining,  or  becoming  incapable  to  act  as  aforesaid,  and 
that  thereupon  all  the  trust  estates,  moneys,  and  premises,  which 
shall  be  then  vested  in  the  trustees  or  trustee  so  dying,  declining, 
or  becoming  incapable  to  act,  shall  be,  with  all  convenient  speed 
conveyed,  assigned,  and  transferred,  unto  such  new  trustees  or  trus- 
tee, either  jointly  or  solely,  as  occasion  shall  require,  to   the   same 
uses  and  upon  and  for  the  same  trusts  hereinbefore  declared,  of  and 
oonoeming  the  same  trust  estates,  moneys,  and  premises,  or         ^ 
such  of  *them  a^  shall  be  then  subsisting  or  capable  of  taking  [*710] 
effect,  and  that  every  such  new  trustee  shall  have  the  same 
powers,  authorities,  and  discretion,  in  all  respects,  in  the  execution  of 
the  trusts  hereby  created,  as  if  he  or  they  had  been  originally  nomi- 
nated a  trustee  or  trustees  in  and  by  these  presents. 

(20)  Provided,  also,  and  it  is  hereby  further  agreed  and  declared, 

(19)  This  is  an  important  danse,  creating  a  power  for  sapplying  tnutees  upon 
the  death  or  resignadon,  &€.  oC  those  named  in  the  settlement,  prescribing  by  ^hom 
and  in  what  form  and  manner  this  may  be  executed,  and  providing  for  a  conrey- 
ance  and  assignment  of  the  tmst  estates  to  such  new  trustee  or  trustees.    The  lan- 
guage of  a  writer  of  authority  upon  the  subject,  is :  "  Every  well-drawn  deed  of 
settlement  and  will,  creating  trusts,  which  maj,  by  possibility,  endure  beyond  a  very 
short  period,  contains  powers  enabling  any  of  the  trustees  for  the  time  being  to  re- 
linq^Qiah  the  trust,  as  well  as  provisions  for  supplying,  by  fresh  nominations,  the 
vacancies  to  be  occasioned  by  the  resignation  or  the  death  or  incapacity  of  any 
trustee."    (Hill,  Trust  176.)    "In  framing  these  powers,  the  greatest  care  should 
be  taken  to  provide  for  every  possible  contingency  In  which  a  change  or  new 
appointment  of  trustees  may  become  necessary  or  desirable,  so  as  to  obviate  the 
expense  and  trouble  of  an  application  to  the  court  of  chancery."    (Ibid.)     "The 
instmment  of  appointment  will  not,  of  itself,  vest  the  estate  in  the  tmst  property  in 
die  newly  appointed  trustee ;  for  that  purpose  it  must  be  accompanied  by  a  convey- 
ance or  assignment  of  the  property  to  the  new  trustee,  or  to  him,  jointly,  with  the 
&arwiring  or  continning  trustee,  if  any."    (Ih.  186.)  ' 

(20)   This  is  a  clause  exempting  each  trustee  from  responsibility,  except  for  his 
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between  and  by  the  parties  to  these  presents,  that  the  trustees  hereby 
nominated  and  appointed,  or  to  be  nominated  and  appointed  bj  Tirtne 
of  the  proviso  hereinbefore  contained,  and  each  and  every  of  them 
shall  be  charged  and  chargeable  respectively,  only  for  snch  monejs  as 
he  or  they  shall,  respectively,  actually  receive,  by  virtue  of  the  trasti 
hereby  in  them  reposed,  notwithstanding  his  or  their  or  any  of  their 
givihg  or  signing,  or  joining  in  giving  or  signing,  any  receipt  or  reoeipftB 
for  the  sake  of  conformity,  and  any  one  or  more  of  them  shall  not  be 
answerable  or  accountable,  &c.,  for  any  loss  or  damage  which  msf 
happen  in  the  execution  of  the  aforesaid  trusts,  or  in  relation  thereunto 
unless  the  same  shall  happen  by  or  through  their  own  wilful  defiuih 
respectively. 

(21)  Then  follows  a  clause  providing  for  a  reimbursement  of  the 
trustee's  costs,  charges,  &&,  incurred  and  expended  in  executi]]^  the 
trust. 

(22)  Then  a  clause,  wherein  the  father  covenants  that  he  has  M 
power  to  limit,  appoint,  grant,  Ac,  the  premises  to  the  uses,  &&,  ex* 
pressed,  and  for  further  assurance.  Sec  Closing  with  the  usual  in  Mi* 
tnanium  clause.  See  also  a  form  in  several  respects  like  the  foregoing 
in  7  Bythewood  on  Conveyancing,  451,  497. 


Stripped  of  its  redundancy  of  verbiage  and  reduced  to  its  simple  ele- 
ments, the  foregoing  settlement  amounts  to  this,  namely :  the  estate  ii 
thereby  limited,  1st,  to  the  settler  himself,  the  seisin  through  the  tm*- 
teee  being  executed  to  the  use  in  him ;  2d,  by  shifting  the  use  to  the 

trustees  themselves,  and  the  seisin  is  executed  to  the  use  in 
[*711]  them,  but  the  gift  *being  intended  to  be  to  the  use  of  the 

daughter,  they  become  seised  as  trustees  proper,  during  her 
life ;  dd,  at  her  death,  the  trust  ceasing,  the  use  shifts  to  the  husband 
§ar  life,  and  the  seisin  is  executed  to  the  use  in  him ;  4th»  a  remainder 
in  case  of  forfeiting  his  life  estate  is  limited  to  the  same  trustees,  ai 
trustees  to  preserve  contingent  remainders,  during  the  husband's  life; 

own  fkolt  or  for  what  he  actaallj  recdyes,  thongfa,  for  form,  he  maj  sign  recnptt^ 
in  the  execatioa  of  the  tnuts.  (See  the  law  on  this  subject,  ante,  p.  *207 ;  HiU  oa 
Tnuts,  Am.  e<L  309,  and  note  of  Am.  cases.) 

(21,  22)  State  the  usual  clauses  providing  for  reimharsing  trustees  for  tfadr 
costs,  &c.,  and  the  ordinary  coyenants  for  title  on  the  part  of  the  aetder.  It  may 
he  add^  that,  in  this  country,  inasmuch  as  a  trustee  maj  claim  compensatioB  for 
his  serrices,  as  such,  it  would  seem  that  the  twenty-first  in  the  foregoiag  tarn 
might  be  omitted.    (I  GreenL  Cruise,  Dig.  456,  note.) 
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5th,  at  his  death,  the  use  shifts  again  to  the  child  or  children  of  the 
marriage,  if  any,  and  the  seisin  is  executed  to  the  use  in  them,  in  fee, 
if  they  arrive  at  the  age  of  twenty-one  years,  or  otherwise  acquire 
Tested  estates  in  possession ;  and  6th,  the  use  shifts  again  to  the  settler, 
if  no  child  takes  the  fee,  and  the  seisin  is  executed  in  him  in  fee.  So 
far  this  settlement  works  a  succession  of  shifting  uses.  In  the  next 
place,  it  raises  and  creates  the  following  powers  in  the  trustees  named, 
and  to  he  by  them  executed,  namely :  1st,  to  sell  and  pass  the  estate  in 
fee,  and  limit  and  prescribe  new  uses ;  2d,  to  collect  and  reinvest  the 
proceeds  of  such  sale  in  new  estates ;  Sd,  to  make  leases  of  the  estate ; 
4th,  to  raise  money  for  minor  children,  by  sale  or  mortgage  of  the  es- 
tate ;  and  5th,  to  appoint  new  trustees  with  similar  powers  and  with 
power  to  convey  the  estate  to  them.  And  such  is  the  ductile  and 
plastic  character  of  uses  when  applied  to  conveyances,  that  in  carrying 
out  the  foregoing  settlement,  the  same  persons  named  as  trustees 
are  made  to  play  successively  the  several  parts  of  feoffees  to  use, 
active  trustees,  trustees  to  preserve  contingent  remainders,  and  do- 
nees of  powers  of  sale,  of  revocation  and  appointment,  of  leasing, 
and  of  creating  new  trustees  with  similar  and  equal  powers  with 
their  own. 
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A. 
ABAimOimENT, 

of  an  easement,  wliatis,  iL  840. 

bj  irhftt  acts  done,  iL  814,  816,  840,  841. 

of  way,  cannot  be  bj  parol,  iL  818. 

mere  non-nser,  is  not,  iL  812,  840. 

act  mnst  be  done  with  intent  to  abandon,  iL  841. 

may  be  done  hj  an  executed  ficense,  ii.  841. 

hy  alteration  of  dominant  estate,  n.  841  -  848. 

misusing  is  not  abandoning  a  right,  iL  84S. 

how  &rit  can  pass  a  title,  iiL  60,  65,  66. 
ABATEMENT, 

its  effect  on  wife's  right  of  dower,  202. 

one  holding  bj,  may  set  out  dower,  258. 
ABEYANCE  OF  FREEHOLD, 

not  allowed  by  law,  61,  62.  ' 

exception  in  case  of  glebe  lands,  62.  i 

none  of  sovereignty  over  a  temtory,  iiL  169.  * 

ABORIGINAL  TITLE, 

to  lands  in  America,  what  itwas,  iiL  164, 168. 
ACCELERATION, 

of  one  estate  by  &ilure  of  a  prior  one,  iL  505,  650. 

none,  if  prior  one  be  too  remote  to  be  valid,  iL  621. 
ACCEPTANCE, 

of  lease  or  deed  essential  to  its  validity,  412 ;  iiL  261,  264,  266L 

when  presumed  by  law,  412 ;  iii.  260,  265. 

of  rent,  when  a  waiver  of  forfeiture,  428, 424 ;  iL  16. 

of  rent,  when  it  revives  the  tenancy,  529,  580. 

of  rent  after  age,  aflirms  infimtfs  lease,  404,  n. 
ACCESSORY, 

grant  of,  never  carries  the  principle,  in.  888. 
ACCOUNT, 

lor  what  mortgagee  is  to  render,  iL  205  -  207,  210,  211. 

how  taken  in  such  case,  iL  205. 

how  far  he  may  charge  insurance,  iL  212. 

may  charge  for  defending  title,  ii.  212. 
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ACCOUNT—  Continued. 

When  he  may  chaige  oomminion,  iL  217. 

when  to  allow  interest  in  his  account,  iL  217. 

most  apply  rent  in  the  order  of  priorily  of  date,  ii.  218. 

(See  MOBTQAGK.) 

ACCBETION  AND  ALLUVION, 

what  ii,  iii.  55,  59. 

belongs  to  the  owner  of  the  land  to  wluch  it  is  added,  iiL  65. 

is  incident  to  the  ownership  of  the  land,  iiL  59. 

belongs  to  the  public,  if  added  to  a  public  quai^  iii.  56. 

who  entitled  to  islands  formed  in  the  sea  and  riyers,  iii.  55. 

case  of  Trustees,  &c.  v,  Dickinson,  iiL  56  -  58. 

gain  hy  gradual  receding  of  the  sea  belongji  to  what  adjoinSyiE.  58. 

difference  between,  and  avulsion,  in.  59. 
ACCUMULATION, 

deyises  for,  rules  as  to,  iL  679,  688,  684. 
ACKNOWLEDGMENT, 

of  deeds,  when  necessary,  and  how  made,  iiL  288. 

how  far  proof  of  execution  of,  iii.  228. 

when  certificate  of,  proves  itself,  iiL  291. 

how  far  open  to  be  contradicted,  iii.  291. 

{See  the  States  respeetiody,) 
ACQraESCENCE, 

of  owner  requisite  to  create  an  easement,  iL  800 ;  uL  123, 148. 
ACTION, 

finms  o^  for  waste  done,  187-140, 148,  569. 

to  recover  rent  granted  or  reserved,  ii.  259. 

assumpsit,  if  reserved  by  deed  poll,  ii.  259 ;  iii.  280. 

when  debt,  assize  or  ejectment  proper,  ii.  260. 

when  it  depends  upon  privity  of  estate,  ii.  260. 

of  covenant,  upon  leases,  430,  431,  454, 471. 

lies  for  rent  if  assigned  by  itself,  454. 

for  obstructing  easement,  without  damage,  iL  839. 

'when  local  and  when  transitory,  455. 

for  rent  by  several  heirs,  454. 

by  and  against  joint  tenants,  557,  572. 

by  tenants  in  common,  570,  572. 

by  mortgagees  for  debt  and  foreclosure,  iL  226-228. 

of  trespass  or  ejectment  will  not  lie  by  States,  iiL  172. 

rights  in,  to  land,  not  the  subjects  of  grant,  iiL  SOS. 

for  waste,  {see  ike  States  severdUf.) 
ADMEASUREMENT, 

of  lines  and  points  of  compass,  effect  of  in  deed,  iiL  348,  351. 
ADVANCEMENT, 

what  is,  and  when  applied,  iii.  20. 

what  is  requisite  proof  of,  iiL  20. 

{See  the  several  States.) 
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ADULTERY, 

in  wife,  how  far  it  ban  dower,  227,  228. 
ADVERSE  POSSESSION  AND  ENJOYMENT, 

(See  User.) 
what  sufficient  to  gain  prescription,  ii.  495,  499,  500,  501. 
must  be  of  something  besides  a  natural  right,  ii.  298. 
done  with  the  knowledge  of  the  land-owner,  ii.  299. 
without  permission  of  owner,  ii.  299. 

cannot  be  of  what  another  does  in  his  own  land,  ii.  299,  800. 
must  be  with  acquiescence  of  owner,  ii.  800. 
act  of,  does  not  affect  reversioner,  118 ;  ii.  808. 
tenant  estopped  to  set  up  against  lessor,  114,  488, 486,  491,  585. 
so  with  mortgagor  against  mortgagee,  ii.  158. 
80  with  one  tenant  in  common  against  another,  566. 
tenant  cannot  have  against  lessor  except  after  notice,  491,  495. 
tenant  at  sufferance  cannot  set  it  up  against  owner,  586. 
nor  tenant  for  life  against  reversioner,  118. 
nor  tenant  of  particular  estate  against  remaindex^man,  iL  514. 
(See  PossBssiON  and  Limitation,  PRSSCRipfiON.) 


AGE, 


at  which  females  may  make  deeds,  iii.  280. 
at  which  make  wills,  iii.  488. 


AID, 


prayer  of  by  tenant  on  him  who  has  the  inheritance,  62,  589. 
now  abolished,  109. 
AIR  AND  LIGHT, 

easement  of,  ii.  276. 

how  far  there  may  be  such,  ii.  816  -  818. 
ALABAMA, 

Advancements,  law  of,  iii.  41. 
Alienage f  how  far  in  force  here,  64. 
AccumiUtUion,  laws  as  to,  ii.  688. 
Attornment,  statute  of  Anne  in  force,  ii.  686. 
Conveyances,  work  no  forfeiture,  107. 
Contingent  remainders,  do  not  exist,  ii.  550. 
Curtesy,  recognized  by  law,  150. 

allowed  in  equitable  estates,  152. 
Children,  posthumous,  how  regarded,  iii.  44. 

illegitimate,  how  far  heirs,  iii.  42. 
Covenants,  in  deeds,  what  are  implied,  iii  417. 
Damages,  to  what  dowress  entitled,  265. 

measure  of,  for  breach  of  warranty,  iii.  428. 
Deeds,  do  not  require  seals,  iii.  244. 

must  be  acknowledged,  to  be  evidence,  iii.  248. 

what  constitutes  a  recording  of,  iii.  285. 

within  what  time  to  be  recorded,  iii.  287. 
TOL.  in.  81 
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Deeds^  if  recorded,  ma^  be  lued  !ii  ei^deBce,  in.  %88. 

valid  as  to  aD  having  notioe,  thongk  not  reoordedf  iiL  990. 
Descent,  of  estates,  per  autre  vie,  109. 

laws  of  as  to  estates,  iii.  21. 
Devise,  of  lands,  what  estate  it  caxries,  75. 

whether  to  be  in  lien  of  dower,  SOS. 
Divorce,  effect  on  wife's  right  to  land,  294. 
Distress,  for  rent  abolished,  ii.  256. 
Dower,  an  incident  of  equitable  estates,  191. 

bound  by  limitation  of  three  yean,  249. 

in  all  lands  seised  of  during  coverture,  251. 

how  set  out,  259. 

value  of  in  aliened  estates,  278,  274. 

by  what  jointure  bound,  805. 
Dowress,  to  what  damages  entitled,  265. 
Estates,  per  autre  vie,  descent  of,  109. 

tail,  how  changed,  99. 
Executions,  how  levied,  ii.  29. 

how  levied  on  estates  of  mortgagors,  iL  154. 
Freeholds,  injnturo,  how  created,  ii.  550. 
Homestead,  in.  {See  Homestead.) 

Heirs,  not  requisite  to  create  a  fee,  41. 
Jointure,  what  will  bar  dower,  805. 
Judgments,  form  liens  on  land,  ii.  27. 
Joint  tenancies,  how  far  they  exist,  556. 
Leases,  how  executed  by  agents,  895. 

what  are  not  within  the  statute  of  fiands,  895,  531. 
Light  and  air,  no  prescription  for,  ii.  818. 
Limitation,  of  real  actions,  &c.  iii.  148. 

what  answers  to  prescription,  iii.  58. 

what  bars  dower,  249. 

of  estates,  "  upon  failure  of  isue,**  ii.  682. 
Married  unrnten,  rights  and  powers  of,  818. 

may  join  with  husbands  in  deeds,  iii.  280. 

must  be  examined  separately  as  to  deeds,  iiL  280. 

may  make  wills,  iii.  484. 
Mortgages,  may  be  proved  such  by  paiol,  iL  50. 

how  assigned,  iL  115. 

within  what  time  to  be  recorded,  ii.  187. 

how  foreclosed,  iL  289. 
Perpetuity,  rules  of,  ii.  680. 
PurcAa^g-money  a  lien  on  an  estate,  iL  92. 
SheUetfs  case,  rule  in,  abolished,  ii.  568. 
Shores,  of  navigable  streams  not  to  be  granted  by  U.  S.,  iiL  170. 

sovereignty  over  in  the  State,  iii.  1 70. 
Widow's  quarantine,  what  it  b,  255. 
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right  to  elect,  devise,  or  dower,  808. 

WiBs,  how  many  witnesBes  required,  iii.  481. 
may  be  made  by  married  women,  iii.  484. 
ALIEN  AND  ALIENAGE, 

how  fiur  a  disability  to  hold  land^  68. 

could  not  take  or  tnuumit  lands,  68. 

chiefly  remoyed  by  statute  now,  68,  64 ;  iiL  44,  884. 

American  statutes  on  the  subject,  64 ;  iiL  44. 

may  have  dower,  286. 

how  lar  entitled  to  ovrtesy,  168. 
ALIENATION, 

right  of,  incident  to  a  fee,  67. 

how  and  when  acquired,  67,  68. 

how  far  it  may  be  restrained,  69. 

what  amounts  to,  in  its  effect  on  insuranee,  it.  S10. 

by  tenant  at  wiU  determines  the  estate,  580. 

by  holder  of  the  freehold  under  rule  in  Shelley's  case,  iL  867. 

mode  of,  regulated  by  law  of  the  place  of  the  land,  iiL  168. 

(^See  Graivt,  Deed,  &o.) 
ALLEGIANCE, 

oath  of,  not  a  feudal  obligation,  81. 

is  dae  to  the  sorerugn  only,  81. 

land-owners  at  first  became  ▼iMsnls  by  soch  Oftth,  88  n. 
ALLODIAL  LANDS, 

what  are,  28. 

how  far  lands  are  in  the  United  States,  58  -  55. 
ALTERATION, 

of  estate,  what  will  work  an  abandonment  of  easement,  ii.  841,  842. 

in  deeds,  effect  of,  and  by  whom  to  be  explained,  iii.  220  -  228. 
AMBIGUITY, 

latent,  explained  by  parol,  iii.  847. 
ANCESTOR, 

one  from  whom  one  inherits,  iii.  18. 
AND, 

when  construed  or,  &c.  ii.  656 ;  iiL  447. 
ANDROS, 

attempt  of  to  defeat  titles  of  lands,  iii.  184. 
ANTENUPTIAL  AGREEMENT,  801,  804,  805. 

{See  JoiNTUBB.) 
ANTICIPATION, 

restraint  of,  by  wires  in  settlements,  814. 
APPENDANT  AND  APPURTENANT, 

what  is,  iiL  840. 

whatever  is,  passes  with  the  principal,  iiL  840. 

powers,  what  are,  ii.  595. 

easements,  what  are,  iL  279. 
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APPOINTMENT, 

under  a  power,  what  is,  ii.  592. 
APPOINTEE, 

who  is,  ii.  592. 
APPORTIONMENT, 

of  charges  on  lands,  110,  111 ;  ii.  186-189. 

of  rent,  difference  between  chaxge  and  seryice,  ii.  266  a. 

of  rent  between  tenant  and  reversioner,  110, 118,  114. 

cannot  be  made  by  lessor,  without  lessee's  consent,  454. 

between  several  assignees  or  heirs  of  reversioner,  452. 

rent  not  apportionable  by  time  except  by  statute,  114,  452,45S;u. 
266. 

when  made  upon  a  partial  eviction,  459,  464. 

how  made  between  parts  of  the  estate,  452,  459,  461, 464. 

made  if  an  easement  be  partially  withheld,  466. 

of  mortgage  debt  between  widow  and  reversioner.  111 ;  il  19^*     • 

(See  Lease,  Mobtgaoe,  &c.) 
APPROPRIATION, 

of  water,  effect  of|  if  prior,  ii.  822. 
APPURTENANT, 

easements  pass  with  principal  estate,  ii.  279,  287 ;  iii.  940-841 

to  be,  must  be  for  benefit  of  the  estate,  ii.  286,  287. 

everything  that  is,  passes  by  grant  of  the  principal,  uL  840. 

what  are  included  under,  iii.  840. 
AQUEDUCT, 

right  of,  how  acquired  and  used,  ii.  824. 

what  passes  by  a  grant  of  a  right  to  lay,  iii.  887. 
ARBITRAMENT  AND  AWARD, 

as  to  title  to  land  estop  the  parties  to  it,  iiL  111. 
ARKANSAS, 

Alienage,  how  far  it  affects  rights  of  property,  64. 

Bargain  and  sale,  a  mode  of  conveyance,  ii.  420. 

ChUdren,  illegitimate,  how  far  heirs,  iii.  42. 

marriages  of  parents  make  them  legitimate,  iii.  42. 
of  marriages  annulled  are  legitimate,  iii.  44. 
posthumous,  rights  of,  iii.  44. 

Collector's  deed,  of  wbsX  prima  facie  evidence,  iii.  206. 

Covenants,  in  a  deed,  by  what  words  created,  iiL  417. 

Damages,  measure  of  on  covenants  of  warranty,  iii.  42S- 

Descent,  rules  of,  iii.  21. 

Deeds,  to  be  evidence,  must  be  acknowledged,  iii.  248. 

Devise,  of  lands,  what  estate  created  by,  75. 
when  to  be  in  lieu  of  dower,  808. 

Divorce,  effect  of  on  wife's  right  to  land,  292. 

Dower,  attaches  to  all  seised  of,  durinff  coverture,  251. 

Ejectment,  lies  upon  a  mortgage,  iL  lul. 
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Estates,  per  autre  vie,  descent  of,  109. 

tail,  how  changed,  99. 
Exchanges^  of  lands  recognized,  185. 
Executions,  how  levied  on  lands,  ii.  80. 
Foreclosure^  judgment  for,  and  for  debt  at  same  time,  il.  228. 
^eirs,  not  requisite  to  a  fee,  by  deed,  41. 
Homestead,  in.  {See  Homestead.) 

Jointures,  who  to  be  parties  to,  300. 
JudgmerUs,  liens  on  lands,  ii.  27. 
Joimt^  estates  are  estates  in  common,  556. 

tenancies,  how  far  they  exist,  556. 
Leases,  how  executed  by  agents,  &c.  895. 

what  are  not  within  the  statute  of  frauds,  895,  405. 
Liumtaiion,  of  real  actions,  iii.  148. 
Married  u)omen,  join  with  husbands  in  deeds,  iii.  280. 

must  be  separately  examined  as  to  deeds,  iiL  280. 

may  make  wills,  iiL  488. 

rights  and  powers  of  over  property,  818. 
Mortgages,  how  foreclosed,  ii.  239. 

when  they  become  liens,  ii.  187. 

may  be  proved  to  be  by  parol,  ii.  51. 
Purchase-money,  vendor  has  a  lien  for,  iL  98. 
Partition,  of  estates,  how  made,  599. 
Perpetuity,  rules  as  to,  ii.  680. 
Seal,  a  scroll  regarded  as,  iii.  247. 
Widow,  in  what  her  quarantine  consists,  255. 
Win,  married  women  may  make,  iii.  488. 

marriage  and  issue  revoke,  iii.  459. 

what  number  of  witnesses  requisite,  iii.  480. 
ASSENT, 

to  a  deliveiy  necessary  to  make  a  deed  valid,  iii.  264  -  266. 
when  presumed,  iii.  261,  264. 
to  a  deed  necessary,  to  be  valid,  iii.  261. 
*    effect  of  husband's  assent  to  delivery  of  deed  to  wife,  iiL  266. 
ASSIGNEE, 

of  mortgage,  has  its  power  of  sale,  ii.  79. 

can  only  enforce  it  for  amount  due,  ii.  125. 

of  a  second  mortgage  holds  against  a  prior  unrecorded  one,  ii.  141. 

of  lessor  or  lessee,  bound  like  assignor,  484. 

when  he  may  sue  on  covenants,  484, 458. 

what  bound  to  take  notice  of,  485. 

when  not  bound  unless  named,  487. 

for  what  liable,  by  privity  of  estate,  489,  454. 

when  he  should  give  notice  of  the  assignment,  455. 

bow  fiv  a  mortgagee  or  lessee  is  one,  455,  456. 
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of  insolvent  debtor^  his  riglitt  M  to  leuM,  456,  457. 

how  far  liable  for  rent,  457. 

when  the  kw  presumes  a  tenant  to  be,  445,  494. 

how  far  one  of  several  can  forfeit  the  lease,  440. 

has  the  benefit  of  covenants,  439. 

of  lessee  at  wUlf  a  tort  feasor,  508. 

of  land  charged  with  rent,  Hable  only  while  holding  it,  n.  151. 

nnder  Stat  82  Hen.  8,  may  recorer  rent  chaige^  iL  360. 

how  far  that  statute  applies  to  fee-farm  rents^  iL  260. 

of  rent  due,  cannot  reoOTer  in  his  own  name,  418 ;  iL  Mi 
ASSIGNMENT, 

of  a  marlgagey  when  held  a  payment,  219. 

of  the  debt  secured,  when  it  passes  the  estate,  ii  118, 119. 

of  premises  without  the  debt,  effect  of,  iL  112, 114, 115. 

effect  of  record  in  giving  notice  of,  ii.  118, 140, 148. 

rights  under,  the  same  howerer  made,  ii.  119. 

when  payment  of  a  mortgage  is,  218 ;  ii.  125,  186, 178. 

what  is  of  a  mortgage,  and  what  a  dischaige,  ii.  178, 179. 

of  mortgagor  or  mortgagee  carries  their  rights,  iL  110. 

of  a  lease  distinguished  from  subletting*  434,  444-449. 

how  made,  effect  of  mortgage  or  sale,  443,  444, 455. 

effect  of,  under  stsU  32  Hen.  YIIL,  417,  482. 

of  reversion^  effect  of  on  covenants,  433. 

after  condition  broken,  effect  of,  416. 

of  covenants  in  leases,  432, 433. 

of  rent  alone,  effect  of  454. 

if  made  to  several,  tenant  must  assent,  454. 

covenant  not  to  make,  how  broken,  416. 

of  dower^  how  made,  254. 
ASSIGNS, 

who  are,  as  distinguished  from  heirs,  iiL  6. 
ASSUMPSIT, 

how  far  vendee  liable  in,  fbr  occupancy  of  land,  518. 

lies  fbr  rent  reserved  by  deed  poll,  ii.  259 ;  iii.  280. 

would  not  lie  fbr  rent  while  contract  of  purchase  is  open,  519. 

will  not  lie  fbr  rent  where  tenant  holds  by  indenture,  M* 

lies  to  recover  money  charged  on  land,  iL  259 ;  iiL  280. 
ATTESTATION, 

of  deeds,  when  necessary  and  by  how  many  witnesseii  v^  ^'f 

of  wills,  how  many  witnenes  requisite,  iiL  430,  431. 
ATTORNMENT, 

defined,  40. 

when  fbnnerly  required,  iL  686. 

no  longer  required,  451 ;  iL  686. 

neoeasary,  if  landlord  apportion  rent,  454. 
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if  to  advene  claimant,  effect  of,  489,  490. 

has  no  effect  if  fraudulenjb,  486. 

by  it,  tenant  may  be  liable  to  two  for  rent,  489. 

not  neceaaary,  to  bind  halder  of  land  to  pay  rent  to  a  grantee  of  part 
of  it,  ii.  266. 
ATTORNEY, 

how  &r  wift  c^n  make  a  deed  by,  283  ;  iiL  283. 

of  executing  deeds  by,  iii.  249  -  252. 

what  form  requisite  to  bind  the  principal,  iiL  249,  250. 

of  towns,  &c.  may  execute  deeds  in  his  own  name,  iiL  251. 

of  signing  for  another  in  his  presence,  iiL  252. 
AUTRE  VIE, 

estates />«r,  their  character,  102,  104, 107,  108. 

how  regulated  by  statute,  108,  180. 

not  subject  to  dower,  180. 
AVULSION, 

what  is,  iii.  59. 

how  soon  land  annexed  by  it  to  another's  may  become  his,  iiL  59* 

civil  law  on  the  subject,  iiL  59  n. 


B. 
BANKING, 

right  of  a  franchise,  ii.  269. 
BARGAIN  AND  SALE, 

estates  for  yean  created  by,  without  entry,  890 ;  ii.  895 ;  iiL  309,  n. 

deed  of,  in  fee,  works  no  forfeiture,  106. 

on  what  it  rests,  iL  865. 

in  what  States  deeds  of,  in  use,  ii.  420 ;  iii.  811-814. 

{See  the  States  severally.) 

in  what  it  consists,  iL  392. 

what  requisite  to  give  validity  to,  iL  892,  893 ;  iii.  308. 

{See  UsKS.) 

constderation  for,  how  &t  money  necessary,  iii.  308,  821,  822. 

deed  of,  may  operate  as  a  feoffment,  iiL  323. 

when  held  to  create  a  covenant  of  title,  iiL  418. 

how  far  freehold  injuturo  may  be  created  by,  ii.  886  -888 ;  iii.  828, 825. 
BARONS, 

the  men  or  followen  of  William  L,  82.    ' 

how  lands  divided  to  them,  82,  84. 
BARON  AND  FEME.        {See  Husband  and  Wifb.) 
BASE  FEE, 

what  is,  67,  77,  78. 

IS  a  subject  of  dower,  204. 

estate  in,  not  properly  a  fee^imple,  67  n. 
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what  were,  87,  38. 

where  thej  become  villeiii  socage,  88. 
BENEFICE, 

a  gift  of  lands  under  the  feudal  law,  29. 
BETTERMENTS, 

bj  husband  on  wife's  land,  are  hers,  818. 

hj  tenant  for  life,  not  chargeable  to  reTersioner,  110. 
BIRTH, 

what  sufficient  to  give  curtesj,  165. 

what  requisite  to,  in  Normandj,  165. 

none  required  in  Pennsylvania,  165. 

of  a  child,  effect  of  on  a  will  made,  iii.  19. 
BOG, 

applied  to  lands,  what  were,  28 ;  iii.  213. 

as  a  mode  of  evidence  of  grant,  iiL  213,  214. 
BOTES,  116. 

{See  EsTOYEBS.) 
BOUNDARIES, 

how  far  parties  estopped  bj,  iii.  81-84. 

by  a  stream  means  the  Jilum  aquoB,  iii.  853. 

how  this  is  applied,  iii.  354-357. 

rules  as  to  appl3ring  in  description  of  premises,  iiL  848  -  868. 

monuments  always  govern  in  fixing,  iiL  350. 
BREACH, 

of  covenant  of  seisin,  what  is,  iii.  390,  391. 

of  covenant  against  incumbrance,  what  is,  iii.  891,  394. 

of  warranty,  what  is.  iiL  406. 

of  condition  of  a  mortgage  to  pay  in  instalments,  iL  166. 

of  condition  in  a  lease,  how  availed  of,  421. 
BREVIA  TEST  AT  A, 

evidences  of  title  like  deeds,  45. 
BRIDGE, 

fiunchise  of,  20,  21 ;  iL  268,  271, 272. 

charter  for,  a  contract  limiting  legislative  power,  ii.  272,  273. 
BUILDINGS, 

what  constitutes  waste  in,  131,  133-136. 

removable  by  tenant,  when,  134. 

when  personal  and  when  real  estate,  5,  6,  12. 

erected  by  husband  on  wife's  land,  are  hers,  818. 

if  added  by  mortgagor  held  by  the  mortgage,  iL  148, 157. 
BUILDER'S  LIEN, 

what  it  is,  ii.  86. 

how  far  it  affects  dower,  193. 
BURDENS, 

by  covenant,  run  with  land,  433  ;  iL  263. 
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do  not  run  with  land  to  a  stranger,  ii.  261,  262. 

of  rent,  granted  out  of  land,  rons  with  it,  iL  259,  260. 

C. 
CALIFORNIA, 

Aliens  may  inherit,  64. 

Advancement^  rules  as  to,  iiL  40. 

Abandoning  estates  does  not  pass  title  to,  iii.  65. 

CoUector^s  deed,  what  it  is  evidence  of,  iiL  206. 

Covenants  liable  to  each  other  in  damages,  558,  591. 

Curtesy y  not  allowed  here,  150. 

Children,  posthumous  rights  of,  iL  552. 

Descent,  laws  of,  iiL  22. 

Divorce,  effect  of  on  wife's  rights  to  land,  29. 

Dower,  not  allowed  here,  1 73. 

Estates  tail,  prohibited,  99. 

Estoppel,  what  deeds  work  one,  iiL  99. 

Females,  eighteen  years  old  may  make  wills,  iiL  488. 

Foreclosure,  of  mortgages,  how  afi*ected,  ii.  289. 

who  must  be  parties  to,  ii.  282. 

who  bound  by  the  process,  ii.  282. 

of  suin<;  for,  and  for  the  debt,  ii.  228. 
Joint  estates,  held  to  be  in  common,  556. 

tenancies,  how  far  they  exist,  556. 
Judgments,  how  far  liens,  iL  28. 

Leases,  what  not  within  the  statute  of  frauds,  895,  581. 
Legitimate,  what  issue  are,  if  marriage  annulled,  iiL  44. 
LimitcUion,  of  real  actions,  iii.  157. 

upon  ^*  failure  of  issue,"  ii.  682. 
Lands,  in,  sovereignty  over  passed  to  the  State,  iii  170. 
Married  Women,  must  join  with  husband  in  deed,  iiL  280. 

may  make  wills,  iii.  488. 

their  rights  and  powers  as  to  estates,  819. 
Marriage,  revokes  a  will,  iii.  458. 

Minerals,  including  gold,  belong  to  land-owner,  ii.  851;  iiL  170. 
Mortgages,  proved  such  by  parol,  ii.  51. 

convey  no  estate  in  lands,  u.  108. 

how  assigned,  ii.  118. 

maybe  discharged  on  record,  ii.  178. 

how'foreclosed,  ii.  239. 
Mortgagee,  has  no  action  at  law,  ii.  100. 

when  liable  on  covenants,  456. 

how  his  right  is  barred  by  time,  iL  172. 
Purehcue-nkoney,  a  lien  for  sustained,  iL  88-98. 
Partition  of  estates,  how  made,  600. 
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Wittsj  how  manj  witaevei  requiredy  lii.  431. 
marrMge  reroke^  iii.  458. 
females  eighteen  jean  old  may  make,  iiL  438. 

WasUt  action  for  lies,  154. 

Witnesses f  how  manj  required  for  wills,  iii.  498. 
CANCELLING, 

lease  no  surrender,  475. 

of  deeds,  effect oa  oonTcyanee  of  lands,  iiL  274, 375. 
CAPACITY, 

to  take,  in  case  of  oontingeat  remainder,  ii.  507. 
CAVEAT  EMPTOR, 

applies  to  leasing  houses,  &c.  478. 
CERTAIN, 

as  applied  to  feudal  serrieei,  87. 
CESSION, 

of  territory  does  not  affect  priyate  ligkts,  iiL  171. 
CESTUI  QUE  TRUST, 

tenant  at  will  of  trustee,  512 ;  iL  489 ;  iiL  144. 

trustee  may  ha^a  action  against,  51 2 ;  u.  489. 

when  he  may  maintain  ejectment,  iL  489. 

{See  Trusts.) 
CESTUI  QUE  USE, 

who  was,  and  his  rights,  iL  857. 

(See  Uses.) 

right  of  widow  of,  to  dower,  189,  298. 
CESTUI  QUE  VIE, 

meaning  of,  and  when  applied,  102. 
CHAMBER, 

in  a  house,  may  be  the  subject  of  a  fee,  12. 

effect  on  lease  of,  if  house  is  destroyed,  478. 
CHANCE, 

of  life,  how  calculated,  281,  288. 

when  a  good  equitable  jointure,  302. 
CHANCELLOR, 

an  early  officer  of  the  kingdom,  iL  355. 

in  form  of  mortgage  debt,  does  not  dischaige  the  secuiit/i  u*  ^ ' ' 

in  use  of  a  mill,  does  not  affect  the  easement,  ii ;  824. 
CHARGE, 

rent,  whatis,iL  252. 

(See  Rknt.) 
CHARITABLE  USES, 

doctrine  of,  in  the  United  States,  iiL  487-448. 

doctrine  of  perpetoities  does  not  apply  to,  iii.  442  n. 

cypres, doctrine  of,  how  ftr  i4>ply,  iiL  487-443. 
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CHABTERS, 

'     of  franchise,  oontracts  with  the  legialatare^  iL  271. 

snbject  to  eminettt  domain,  ii.  271. 
CHATTELS  KBAL, 

what  are  such,  14,  60. 
CHILD, 

en  fftntre  9a  m^e,  how  far  treated  as  alive,  98, 165,  n. 

(^Ste  the  States  severally.) 

actual  birth  requisite  to  give  cnrtes;^,  160. 

a  word  of  purchase,  may  be  of  limitation,  iL  560. 
CIVIL  LAW, 

rales  of  property  under,  2,  8. 
CLASS, 

devise  to,  opening  to  others,  ii.  514,  546. 
CLERICAL  CHANCELLORS, 

introduced  Roman  law,  to  evade  mortmain,  iL  855. 
CODICIL, 

effect  of,  upon  an  existing  wiU,  iiL  460. 
COLLATERAL, 

or  naked  power,  what  is,  ii.  594. 

(See  PoWEHs.) 

warrantj,  what  is,  iiL  408^410. 
COLLECTOR'S  DEED, 

when  covenants  in,  not  personal,  iii.  415. 

requisites  of,  iii.  203  -  209. 

does  not  work  an  estoppel,  iiL  206. 
COLOR  OF  TITLE, 

its  effect  on  extent  and  character  of  possession,  iiL  124, 185  - 140. 
COLONIAL, 

territorial  rights  of  property  in  the  soil,  iiL  164  - 166. 
COMMONS, 

their  origin,  and  how  used  in  the  management  of  manors,  84. 

right  of  not  recognized  in  United  States,  ii.  250. 
COMMON  LANDS, 

when  corporate  property,  18. 
COMMON  LAW, 

of  England,  how  borrowed,  25,  26. 
COMMON  RECOVERY,  84. 

(See  Recoyeiuks.) 
COMMON  SOCAGE, 

tenure  by,  in  what  it  consisted,  87. 
COMMON  TENANT, 

in,  what  constitutes  and  how  he  holds,  562. 

if  joint  owners,  presumed  to  be  such,  555. 

(See  the  States  severaUy.) 

how  far  two  disseisors  are,  555. 
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COMMON  TENANT  —  Continued. 

when  children  and  hein  are,  562. 

right  of  each  in  respect  to  the  estate,  562,  568. 

each  can  convey,  but  only  by  deed,  568. 

neither  can  convey  a  part  by  metes,  &c.  564 ;  iii.  285. 

how  sale  by  metes  may  be  made  efiectaal,  565 ;  liL  285.  j 

possession  of  one  presumed  to  be  of  all,  566.  • 

on0  cannot  set  up  title  in  a  stranger  against  the  other,  569. 

each  has  a  separate  freehold,  572. 

the  shares  of  each  presumed  to  be  equal,  558. 

•lease  of  the  common  estate  the  act  of  each,  405,  565. 

when  one  liable  to  the  other,  in  respect  to  the  use  of  the  land,  5€J^ 
569,  570. 
*    when  one,  a  separate  owner  of  a  crop,  571. 

effect  of  one  making  improvement  on  the  estate,  571. 

action  by,  for  injury  to  possession,  joint,  572. 

action  by,  to  recover  freehold,  may  be  separate,  572. 

by  what  acts  one  may  disseise  the  others,  566,  567. 

of  the  rights  growing  out  of  a  separate  occupancy,  567. 

effect  of  one  buying  up  an  adverse  title,  588. 

same  rule  applies  in  buying  up  a  tax  title,  588. 

how  far  grantor  in  deed  of  partition  is  a  warrantor,  589, 690. 

how  far,  after  partition,  one  estopped  to  claim  the  share  of  the  other,  590. 

effect  if  one  is  evicted  of  the  part  set  out  to  him  in  severalty,  590. 

his  remedy  if  evicted  of  his  property,  591. 

laws  of  States  as  to  partition,  591  -  602. 

{See  the  States  severaUy,') 
(See  Fartitiok.) 
CONDITIONAL  FEE, 

in  what  it  consisted,  77,  82. 

origin  of  estates  tail,  88. 
CONDITION, 

I  In  Leases,  414-425. 

what  incident  to  terms  for  years,  414. 

stirictly  construed  and  enforced  in  such  cases,  415, 416,  •Al^)  *^' 

license  to  violate  it,  discharges  it  wholly,  415. 

breach  of,  excused  if  tn  intntunif  416. 

how  availed  of,  if  broken,  416. 

rights  of  assignees  as  to,  under  82  Hen.  Vlll.  cL  84,  A  ^  ^* 

what  may  be  provided  for  by,  418. 

effect  on  the  estate  of  an  entry  for  breach,  419. 

breach  of,  does  not  affect  lessee's  estate  till  entry  niad^»  ^^^' 

to  defeat  the  estate,  must  be  clause  of  re-entry,  420. 

by  what  words,  and  when  condition  or  covenant,  421. 

what  acts  must  be  done  to  avail  of,  by  entry  for  breactB^  «'*  * 

cannot  be  apportioned  to  assignee,  484. 
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CONDITION  —  Continued, 

what  are  words  of,  and  what  lof  limitation,  ii.  21. 
in  what  part  of  a  deed  nsuallj  inserted,  ii.  879. 
n.  Ik  Mortoaoes,  496. 

what  sufficient  to  constitute  a  mortgage,  ii.  59  -  62. 
a  good  one,  that  the  whole  shall  be  due  if  part  is  unpaid,  iL  69, 166. 
how  far  good  to  pay  enhanced  interest,  ii.  69. 
for  support,  &c.  rules  applicable  to,  ii.  70. 
nL  Conditional  Estates  at  Law. 
what  they  are,  and  how  defined,  ii.  2-8. 
what  are  implied,  and  what  by  deed,  ii.  3, 10. 
what  words  may  make  a  condition,  482 ;  ii.  S  -  6,  21. 
distinction  in  this  between  wills  and  deeds,  ii.  8. 
when  made  so  by  clause  of  re-entry,  ii.  3  -  4, 13. 
distinction  between  precedent  and  subsequent,  ii.  5  -  9. 
subsequent,  strictly  construed,  ii.  6. 
effect  of,  if  impossible  or  unlawful,  &c.  ii.  6  ;  iii.  181. 
UmiUng  or  restraining  conveyance,  how  far  good,  ii.  7. 
in  restraint  of  marriage,  how  far  good,  ii.  7,  8. 
if  precedent  fails,  the  estate  fails,  ii.  8. 
when  to  be  performed,  if  no  time  fixed,  ii.  9. 
how  and  when  they  defeat  estates,  ii.  10. 
right  to  exercise  it,  not  a  subject  of  grant,  iii.  808. 
to  be  enforced  only  by  entry,  ii.  11,  18. 
who  may  enforce  them,  ii.  11-13. 
right  to  enforce  lost  by  grant  of  reversion,  ii.  12, 14. 
this  right  not  an  estate  or  a  reversion,  ii.  12. 
right  not  affected  by  question  of  damage,  ii.  14. 
may  be  exercised,  though  other  remedies  exist,  ii.  15. 
breach  of,  where  excused,  and  how  waived,  ii.  15, 16. 
in  what  cases  equity  relieves  against,  ii.  17-19. 
what  are  the  qualities  of  such  estates,  79 ;  u.  1-19. 
descend,  may  be  devised  or  released,  ii.  19. 
are  not  within  the  rules  as  to  perpetuity,  ii.  20. 
how  they  differ  from  conditional  limitations,  244 ;  ii.  20  -  22. 
when  performed,  estate  becomes  absolute,  79. 
how  far  subject  to  dower,  204,  240. 

to  enter  and  hold  land  for  non-payment  of  rent,  good,  ii.  258. 
such  condition  defeated  by  payment  of  rent,  ii.  258. 
right  to  enter  for  breach,  may  be  reserved  to  third  parties  by  uses, 
ii.  258. 
ly.  Conditional  Limitations, 

what  are,  77,  419 ;  ii.  20-  22,  578-580. 
within  the  rules  against  perpetuities,  ii.  20. 
effect  on  dower  in,  if  defeated,  244. 
of  the  rights  of  curtesy  in  land,  held  by,  158. 
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distinguished  firam  remamdecs,  ii.  604. 
nnknown  to  the  oomMon  law,  ii.  604. 
difference  between,  and  contingent  limitation,  iL  580. 
CONFISCATION, 

of  eBtatet,  what  and  where  applied,  iiL  188, 189. 
CONNECTICUT, 

Alienage^  abolished,  68. 

Attachment^  on  mesne  procen  a  lien,  ii.  29. 

Advancement^  law  of,  iii.  41. 

Attornment,  Stat,  of  Anne  as  to,  in  force,  ii.  686. 

Bargain  and  80U,  a  form  of  deed  in  use,  iL  420. 

Curtesy^  recognized  here,  148. 

what  seisin  necessary  to  gain  it,  160. 

how  it  maj  be  fixrfeited,  168. 
Descent,  roles  of,  iii.  23. 

how  far  ieisina/acU  etq>item,  ii.  689. 
Deedf  what  consideration  necessary  for,  iiL  828. 

two  witnesses  necessary  for,  iii.  248. 

of  quitclaim,  a  conveyance,  ii.  102;  iiL  818. 

what  amounts  to  a  record  of,  iii.  285. 

how  far  seals  to,  necessary,  iii.  244. 

delivery  of,  equivalent  to  livery  of  seisin,  iL  411. 
Damages,  rule  of  in  breach  of  warranty,  iii.  428. 
Dower,  extends  to  what  husband  died  seised  of,  252. 

what  constitutes  a  widow's  quarantine,  255. 

effect  on,  of  divorce,  292. 

no  statute  bar  to  recovery  of,  250. 
Ejectment  lies  by  mortgagee,  ii.  101. 
Husband  and  mfe,  joint  tenants,  580. 
Jointure,  what  bars  dower,  304. 

who  are  parties  to,  263. 
Lands,  tenure  of  allodial,  54. 
Levy,  of  execution  on  lands,  &c.  ii.  80, 165. 
Xontta/um,  of  real  actions,  iii.  149. 

none  as  to  dower,  250. 
Livery  of  seisin  formal,  not  in  use,  46. 

delivery  of  deeds  equivalent  to,  ii.  411. 
Leases,  what  not  within  statute  of  frauds,  895,  581. 

Stat  82  Hen.  VIII.,  c.  84,  in  force,  482.  ..     . 

Married  women  need  not  acknowledge  deeds  separatelyt  S84 ;  ^ 

may  make  wills,  iii.  433. 

rights  and  powers  of  as  to  property,  819. 
Mortgages,  how  far  proved  by  parol,  ii.  51. 

how  assigned,  ii.  115. 

how  foreclosed,  ii.  248. 
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Mortgagees^  may  chaige  for  flexrices,  ii.  217. 

Partition,  how  made  of  oommon  estates,  594. 

Perpetuity,  roles  as  to,  ii  680. 

Prescription,  fifteen  years  limits  o£,  iL  298. 

Shelleifs  casie,  rule  in,  abolished,  ii.  568. 

Seab,  how  fiu*  dispensed  with  in  deeds,  iii.  244. 

Statute  82  Hen.  VIIL,  c.  84,  in  force  here,  482. 

Uses,  applied  in  deeds  of  land,  ii.  411. 

WiUs,  what  witnesses  requisite,  iii.  480. 
pass  after  acqnired  estates,  iii.  482. 

Witnesses,  two  required  to  deeds,  iii.  248. ' 
how  many  required  for  wills,  iii.  480. 

Waste,  lies  against  tenants  in  dower  and  curtesy  only,  142, 143. 

Widoufs  quarantine,  what  is,  255. 
CONSANGUINITY, 

what  is  meant  by,  iii.  9. 

what  lineal  and  what  collateral,  iiL  10. 
CONSIDERATION, 

in  deed,  what  kinds  and  what  sufficient,  ii.  864,  898 ;  iii.  820,  826. 

what  requisite  in  bargain  and  sale,  iii.  820  -  822. 

"What  in  coTenant  to  stand  seised,  iii.  821. 

why  expressed  in  a  deed,  il  865 ;  iii.  829. 

a  deed  of  gift  good  without  one,  iii.  828. 

what  it  is,  may  be  shown  by  parol,  ii.  406, 410 ;  iiL  824, 826. 

if  acknowledged,  rebuts  resulting  use,  ii.  898,  406. 

such  acknowledgment  cannot  be  contradicted  except  for  fraud,  iiL 
821,  827. 

how  far  one  different  from  that  expressed,  may  be  proved,  iiL  828, 
826,  829. 
CONSTRUCTION  OF  DEEDS, 

object  of,  to  ascertain  meaning  of  parties,  iii.  888,  849,  850. 

reference  is  had  to  state  of  property  when  granted,  iii.  888. 

tbe  means  to  attain,  with  the  fruits  of  the  thing  granted,  pass,  iii.  885. 

all  usual  and  accustomed  ways  pass  with  it,  iii.  835. 

what  passes  by  a  grant  of  a  mill,  mill-site,  &c.,  iii.  886. 

what  by  grant  of  "house,"  "well,"  " pool,"  " pit,"  &c.  iiL  886. 

what,  by  a  right  to  lay  a  pipe  for  water,  iiL  887. 

principle  carries  accessory,  never  the  converse,  iiL  388. 

grant  of  a  thing  carries  all  its  parts,  iii.  888. 

grant  of  land  carries  every  thing  on  or  under  it,  iii.  888. 

when  grant  of  a  parcel,  creates  a  tenancy  in  common,  564. 

what  is  a  separate  grant  of  mines,  iiL  88t,  889. 

what  is  included  in  appurtenances,  iii.  840. 

things  properly  appurtenant  pass  with  the  principal,  iii.  841. 

land  not  appurtenant  to  land,  may  pass  as  parcel,  iiL  840-842. 
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what  paasefl  by  grant  of  mearaage,  iii.  342. 

no  ireference  had  to  punctuation  of  deeds,  iii.  848. 

conrts  reject  repugnant  parts  of  description,  iii.  848. 

cannot,  if  it  requires  a  reference  to  all  the  parts,  iiL  844. 

construed  favorably  to  grantee  if  doubtful,  iii.  848. 

if  description  fails  to  show  the  thing  granted,  deed  void,  iii.  344. 

Falsa  demonstratio  rum  nocetj  illustrated,  iii.  844-847. 

how  far  quantity  mentioned,  is  a  description  only,  iii.  847. 

how  far  courses  and  distances  are  part  of  description,  iiL  848,  349. 

in  fixing  boundaries,  lines,  &c.  give  place  to  monuments,  iiL  848—350. 

how  far  parol  evidence  allowed  to  explain  deeds,  iiL  848,  849. 

competent  to  show  meaning  of  terms  of  art,  and  latent  ambignitieey 
iiL  849. 

may  ascertain  monuments,  but  not  control  them,  iiL  868. 

competent  to  show  existing  facts  when  deed  made,  iii.  849. 

order  of  giving  effect  to  what  is  referred  to  as  boundaries,  iiL  350. 

a  line  running  northerly,  means  due  north,  iiL  851. 

between  two  monuments  always  stnught,  iiL  852. 

from  a  point  to  a  natural  object,  always  the  shortest  distance,  iiL  352. 

one  parcel  may  be  a  boundary  for  another,  iii.  852. 

streams,  ponds,  &c.,  rules  as  to,  when  boundaries,  iii.  858  -  355. 

when  bounding  by  great  rivers,  line  goes  to  JUum  aqua,  iii.  355  ~  357. 

rules  as  to  bounding  on  ponds,  iii.  858. 

rule  as  to  shore  as  a  boundary,  iii.  859. 

of  navigable  streams  and  sea,  as  boundaries,  858,  859. 

rule  as  to  tide-line  as  a  monument,  iii.  859,  360. 

of  highways,  &c.  as  boundaries,  generally  the  filum  rice,  iiL  360-363. 

of  boundaries  having  width  like  walls,  ditches,  &c  iiL  863. 

bounding  on  a  park,  excludes  it,  iiL  362,  n. 

monuments  or  lines  referred  to,  may  be  fixed  after  deed  made,  iiL  353. 

how  far  reputation  competent  to  fix  boundaries,  iii.  864  -  366. 

reference  in  one  deed  to  another,  the  same  as  if  copied  into  it,  uL  S67. 

**  between  "  two  objects,  or  ^  firom  "  one  "  to  "  another,  exdndea  them, 
iii.  867. 

lines  on  a  plan  referred  to  in  a  deed,  taken  as  a  part  of  it,  in.  367. 

effect  and  application  of  recitab  in  deeds,  iiL  368. 
CONSTRUCTIVE-trust, 

what  is,  iL  487,  447. 

possession,  what  is,  iii.  118. 

{See  Trusts.) 
CONTINUOUS, 

user  necessary  to  creAte  an  easement,  iL  301,  302. 

what  constitutes,  depends  on  the  nature  of  the  right  used,  iL  301,  SOt. 

how  far  it  must  be  in  the  same  precise  form,  iL  801,  302. 

easements  pass  with  parts  of  heritage,  iL  288,  289. 
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CONTINGENT, 

interest  in  lands,  what  is,  28. 

limitation  distinguished  from  conditional,  ii.  580. 

CONTINGENT  REMAINDERS,  ii.  619.' 

(See  Reuaikdbbs.) 
CONTRIBUTION, 

towards  incnmbrances  how  made.  111,  112;  iL  186. 

between  joint  tenants,  557. 

between  tenants  in  common,  588. 

between  tenants  for  life,  &c.  and  revernoner,  110,  111,  282,  291 ;  ii. 

196-198. 
between  holders  of  mortgaged  estates,  ii.  167, 186,  187. 
of  the  order  of  making,  between  pnrchasers  of  mortgaged  estates,  ii. 

187-193. 
depends  upon  equities  of  parties  being  equal,  ii..l90. 
mortgagee  not  affected  by  questions  of,  ii.  194,  195. 
mortgagor  cannot  call  on  purchaser  for,  ii.  188. 
bj  widow  of  mortgagor,  how  made,  281,  291, ;  ii.  197,  108. 
by  widow  of  purchaser  towards  purchase-money,  192. 

CONVEYANCE  OF  LANDS, 

(See  Deed.) 
how  made  by  the  Saxons,  28 ;  iii.  21 8. 
by  modem  deeds,  does  not  work  a  forfeiture,  106. 
passes  only  what  estate  grantor  has,  106. 
how  far  restraint  of,  good  as  a  condition,  ii.  7. 
of  a  greater  estate  by  tenant  for  life,  effect  of,  106. 
or  by  tenant  for  years,  494. 
originally  made  by  livery  or  grant,  22. 
to  be  valid,  one  must  have  seisin,  51. 
free  power  of  making,  incident  to  a  fee,  68. 
English  form  now  in  use  a  grant,  22 ;  ii.  894. 
what  are  fraudulent  under  stat  of  Eliz.,  iii.  295  -  299. 
what  are  voluntary,  and  how  far  valid,  iii.  297-299. 
what  void  in  giving  preference  to  creditors,  iiL  298. 

COPARCENARY, 

estate  in  what,  560. 

how  distinguished  from  other  joint  estates,  560. 
how  seised,  and  to  whom  descends,  561. 
one  may  have  such  with  himself,  561. 
effect  of  conveyance  by  one,  561. 
release  by  one  to  another  carries  a  fee,  561. 
one  may  devise  his  estate  in,  561. 
partition  incident  to  the  estate,  562. 
when  children  are  tenants  in  common,  562. 
suit  agunst  tenants  for  land  a  joint  one,  561. 
TOL.  m.  82 


498  INDEX. 

COPYHOLD  ESTATES, 

their  origin,  89. 

of  dower  in,  176. 
CORODIES, 

not  known  to  the  American  law,  iL  250. 
CORPOREAL  HEREDITAMENTS, 

what  are,  21. 

they  lie  in  livery  instead  of  grant,  22. 

originally  passed  only  by  livery  of  seirin,  22. 

now  pass  by  English  statnte,  by  grant,  22. 
CORPOREAL  PROPERTY, 

what  is,  ii.  248. 
CORPORATION, 

may  hold  lands,  64. 

restraint  as  to,  in  England,  65. 

may  take  a  fee  without  words  of  inheritance,  78. 

may  make  leases,  404. 

when  shares  in  their  stock  are  personal,  18. 

when  shares  in,  are  real,  18, 194. 

how  far  proprietors  of  common  lands  are,  18. 

cannot  be  joint  tenants,  554. 

may  be  tenants  in  common,  554. 

how  far  parson  a  sole  corporator  as  to  gkbe  lands,  78. 

may  be  trustee  or  cetiui  que  tnulj  ii.  482. 

how  to  make  deeds,  iii.  288. 

effect  if  their  lands  exceed  in  value  the  ram  prescribed  in  tiiar  c}la^ 
ter,  iii.  240. 

where  deed  to,  must  be  to  raocessors  to  create  a  fee,  78. 
CORRUPTION, 

of  blood,  not  in  force  in  the  United  States,  iii.  47. 
COSTS, 

in  actions  of  dower,  267. 

in  suits  to  redeem  mortgages,  ii.  169. 
COVENANT, 
I.  br  Generai., 

in  deed  and  in  law,  412,  426-481. 

what  run  with  land,  481  -438,  469 ;  iL  268,  264. 

it  requires  privity  of  estate,  iL  262-264. 

to  pay  rent,  runs  as  a  burden  and  as  a  benefit,  ii.  257,  260,  261. 

rule  as  to  running  with  land,  whether  granted  or  reserred,  iL  261. 

how  far  one  bound  by,  without  signing  an  instrument,  ii.  279,  %80. 

to  stand  seised,  as  a  conveyance,  what  it  is,  iL  892,  39S,  iii.  808. 

(See  Uses.) 

requires  a  conrideration  of  relationship,  iii.  808,  823, 324. 

how  far  proved  by  parol,  though  not  stated  in  deed,  iii.  824. 

by  executors,  &c.  in  deeds  bind  them  personally,  ill  415- 
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COVENANT  —  Continued. 
n.  Ik  Lbaseb, 

Btrictly  eonstraed,  416. 

ezpreas  and  implied,  in  law  and  in  deed,  426-430. 
when  words  are  a  condition,  and  when  covenant,  420, 421. 
what  words  make  implied,  426. 
when  that  of  quiet  enjoyment  is  implied,  427. 
how  &T  this  covenant  extends,  427. 
implied  in,  to  use  premises  well,  429. 
none  implied  that  premises  are  fit  for  use,  472. 
what  are  assignable,  by  stat  82  Hen.  VIIL,  431,  482. 
what  run  with  the  estate,  488,  485,  437,  467. 
not  assignable,  if  collateral,  483. 
not  assignable  after  breach,  434. 
how  far  divisible  with  parts  of  the  estate,  488, 
bow  far  liability  on  depends  on  privity  of  estate,  489. 
how  far  created  by  recitals  in  leases,  485. 
express,  as  to  use  of  land,  &c.  demised,  440. 
effect  of  express,  on  the  part  of  lessee  to  rebuild,  440,  441. 
effect  of  express,  to  surrender  in  good  condition,  441,  467. 
express,  not  discharged  by  damage  to  or  loss  of  premises,  466. 
express,  to  pay  rent,  unaffected  by  the  other  covenants,  468. 
other  than  for  rent,  not  affected  by  partial  eviction,  459. 
effect  upon,  of  destruction  of  the  premises,  466. 
express,  to  repair,  when  to  be  performed,  467. 
to  pay  rent,  suspended  by  partial  eviction  by  leasor,  461, 466. 
effect  of,  to  make,  and  making  insurance,  468. 
to  repair  by  lessee  strictly  construed,  471. 
to  repair,  to  what  it  extends,  471. 
to  repair,  what  is  excepted  by  **  wear  and  tear,"  471. 
when  actions  upon  those  implied  lie,  480. 
when  action  on,  for  rent,  lies  against  assignee,  454,  455. 
when  action  on  for  rent  is  local,  455. 

when  for  rent,  tenant  can  recover  for  breach  of  other  oovenanta,  459. 
Til.  Or  Title  in  Deeds, 

1.  are  express  or  implied,  and  what  implied,  iii.  880,  881,  411  -  417. 
what  express  ones  in  use  in  this  country,  iii.  881. 
what  in  use  in  English  deeds,  iii.  881. 
what  are  in  pr€es*fn(i  and  what  in  futuro,  iii.  882. 
those  in  proBsenti  do  not  run  with  the  land,  iii.  882,  888,  886. 
when  broken,  do  not  run  with  the  land,  iii.  882,  889. 
2.  how  far  that  of  seisin  runs  with  the  land,  iii.  888-889. 

diversity  of  rules  as  to  doctrine  of  covenant  of  seisin,  iii.  888-889. 
how  far  having  possession  sustains  the  covenant,  iii.  885-  888. 
distinction  between,  and  of  an  indefeasible  estate,  iii.  888,  889. 
what  constitutes  a  breach  of  seisin,  iii.  890,  391. 
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8.  when  covenant  against  incumbrance  is  inprtueniij  n»  891. 

how  far  grantee  of  covenantee  may  avail  of  the  covenant,  iiL  99S, 

894. 
what  is  an  incumbrance  within  this  covenant,  iiL  898. 
what  rule  applies,  if  it  first  causes  injury  to  grantee  of  coTenantee, 

iii.  895-897. 
4.  covenant  of  warranty  the  broadest  and  of  most  general  nse,  iil 

896. 
operates  a  conveyance  of  land  by  estoppel,  iiL  897-407. 
a  substitute  for  feudal  warranty,  iii.  898. 
is  a  personal  one,  and  how  barred,  iiL  899,  400. 
answers  to  that  for  quiet  enjoyment,  iii.  898. 
runs  with  the  land,  and  by  whom  sued,  iiL  899,  400. 
susceptible  of  division  by  division  of  the  lands,  iii.  400, 401, 
what  seisin  of  warrantor  sufficient  to  carry  the  covenant,  iiL  188. 
if  mad&  to  mortgages,  enures  to  mortgagee,  iL  159. 
who  can  sue  on  such  covenant,  and  who  discharge  it,  iiL  400,  402. 
what  amounts  to  a  breach  of  such  covenant,  iii.  408, 405,  406. 
how  far  this  may  be  limited  and  qualified,  iiL  404. 
efiect  of  eviction  on  covenant  of  warranty  and  of  quiet  enjoyment, 

iii.  406. 
covenant  ibr  fiirther  assurance,  what,  iii.  406. 
efiect  of  covenant  of  warranty  as  a  rebutter,  iii.  408. 
what  words  create  an  implied  covenant  in  deeds,  iiL  411-418,416. 
express  and  implied  in  same  deed,  how  applied,  iii.  412  —  417. 
how  far  express,  limited  by  exceptions,  iiL  414-416. 
no  implied  covenants  in  New  Tork,  iii.  416. 
in  what  States  they  are  recognized,  iiL  416,  417. 

(^See  the  States  severally.) 
how  far  reference  to  quantity  of  land  a  covenant,  iii.  417. 
damage  recoverable  in  different  States  in  suits  on,  iii.  418—428. 
for  breach  of  covenant  of  seisin,  iii.  419,  422. 
fbr  breach  of  that  against  incumbrances,  iiL  421  -422. 
for  breach  of  that  of  warranty,  iiL  422, 428. 

(See  the  States  severally.) 
may  estop  grantor  to  claim  against  heirs,  iii.  881. 
to  grantee  and  heirs  does  not  create  a  fee,  iiL  881. 
COVERTURE, 

estate  during,  what  is,  811. 

rights  of  husband  in,  812. 

seisin  of,  whether  joint  or  several,  812. 

efiect  on  wife's  right,  of  husband's  disseian,  166, 167,  812. 

how  far  afiected  by  act  of  wife,  818. 

separate  estate  of  wife  in  equity,  818. 

(See  EirriRETT,  Married  Women.) 
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CROPS, 

growing,  when  regarded  real  and  when  personal  estatei  5,  6 ;  iii.  8S9. 

property  in,  when  raised  upon  shares,  497-500. 
CULTIVATING, 

land,  when  an  act  of  waste,  181. 
CURTESY, 

esUte  by,  what  it  is,  148, 149, 166,  169. 

its  origin,  149. 

incident  to  estates  in  fee,  76,  95, 149, 156. 

adopted  in  this  country,  150. 

(See  the  States  severally.) 

what  requisite  to  such  an  estate,  151, 154,  164-166. 

in  what  estates  enjoyed,  151,  152 ;  ii.  157. 

when  allowed  in  money,  156. 

may  be  had  in  a  rent,  ii.  7. 

in  conditional  and  determinable  fees,  158, 155  -  158. 

lost,  if  conditional  estate  is  defeated,  154, 156. 

when  had  in  separate  estate  of  wife,  155. 

none  in  joint  tenancy,  159. 

may  be  in  estates  in  common,  161. 

estate  by,  like  that  of  descent,  159, 167. 

what  seisin,  sufficient  to  give  it,  159, 160, 168. 

when  ownership  of  estate  sufficient,  161. 

none  in  reversion  of  the  freehold,  161. 

none  in  estate  of  trustee,  163. 

effisct  on,  of  prior  estate  and  reversion  uniting  m  wife,  168, 164. 

when  said  to  be  consummate,  169. 

how  far  seisin  of  husband  and  wife  is  one,  166, 167. 

IS  subject  to  husband's  debts,  167. 

how  right  to,  forfeited  or  lost,  168. 

effect  on,  of  conveyance  in  fee  by  husband,  168,  169. 

how  far  wife  affected  by  disseisin  of  husband,  166, 167. 
CUSTOM, 

distingtushed  from  prescription,  ii.  888. 

rights  by,  belong  to  neighborhoods,  ii.  888. 

cannot  extend  to  profits  a  prendre,  ii.  388,  389. 
CY  PRES, 

doctrine  of,  applied  to  wills  and  powers,  iii.  487,  442. 

how  far  adopted  in  United  States,  iii.  487-448. 


D. 
DAMAGES, 

for  land  taken,  when  mortgagor  may  dum,  ii.  155. 

when  mortgagee  may  claim,  ii.  155. 

none  necessary  to  an  action  for  injury  to  easement,  ii.  889. 
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DAMAGES—  Conisnued. 

recoverable  im  actioiif  of  watte,  137. 

what,  recoverable  in  actionf  of  dower,  260,  264-267. 

none  at  common  law  in  real  actions,  200,  264. 

what  recoverable  in  actions  of  oovenanl^  iiL  418^  42A. 
DEATH, 

effect  o(  upon  gaining  an  easement  by  user,  iL  805. 

suspends  the  effect  during  minority  of  the  heir,  ii.  306,  306. 

no  disability  arising  after  ancestor's  death  affeots  it|  iL  S60L 

a  natural,  only  recognized  now,  225. 
DEDICATION, 

in  what  it  consists,  iiL  70. 

depends  upon  the  doctrine  of  estoppel,  tii.  70. 

does  not  depend  upon  length  of  enjoyment,  iiL  71. 

public  take  it  in  the  condition  in  which  it  is,  iiL  70. 
DE  BONIS, 

statute  of,  82  -  84. 

(See  EsTATBB  Tail.) 
DEEDS, 

L  In  General, 

how  far  required  at  conunon  law,  45 ;  iii.  213  -  215. 

required  by  statute  to  convey  a  freehold,  105,  549,  iii.  214. 

what  kinds  of  property  require  deeds,  ii.  663 ;  iii.  300-  808» 

what  constitutes  a  deed,  iiL  216-218. 

distinction  between  indentures  and  deeds  poll,  iiL  278. 

to  be  valid,  requires  seisin  in  the  grantor,  51 ;  iiL  293-295. 

exceptions  to  this  rule,  iii.  295. 

requisite  to  bar  dower,  231. 

requisite  to  pass  remainders,  reversions,  ways,  and  rents,  iiL  391. 

whatever  requires  one  to  create,  requires  to  convey,  iiL  301. 

surrenders  or  revocations  of  grants  require,  iiL  302. 

possibility,  when  not  the  subject  of,  iiL  302,  303. 

what  a  sufficient  interest  in  land  to  be  subject  of  grant,  iiL  80S. 

mere  right  or  title  in  action,  not  the  subject  of,  iii.  308. 

discovery  of  an  ancient  Egyptian,  iiL  218. 

of  confirmation,  effect  of,  iii.  278. 

surrender  or  cancelling  of,  effect  of,  iii.  273  -  275. 

how  far  effectual  by  relation,  iii.  276. 

loss  of,  effect  of  on  the  estate,  iii.  223. 

alteration,  effect  of  on  the  estate,  iii.  223. 

what  deeds  are  firaudulent  and  voluntary,  iii.  295-299. 

on  what  material  to  be  written,  iii.  217. 

conveys  only  such  estate  as  grantor  has,  106. 

with  covenant  of  warranty,  may  pass  after«oquired  title,  by  cstappel, 

399;  iiL  98, 110. 
if  obtained  by  duress,  it  may  be  avoided,  iii.  234. 
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80ch  title  good  in  bond  fide  purcliafler's  hands,  iii.  299. 

when  deeds  are  good  \xj  relation,  iii.  276,  278. 

how  far  conveyance  to  one  not  m  €$at  good,  iiL  289. 

limited  powers  of  tenants  in  common  to  convey  lands,  564 ;  iiL  285. 

effect  of  notice  of  unrecorded  deed,  iii.  289,  290. 

how  far  reference  to  other  deeds  is  notice  of  their  contents,  iiL  292. 

nature  and  character  of  deed  of  feoffment,  iii.  805,  806. 

of  deeds  of  grant,  bargain,  and  sale,  iiL  807,  808. 

of  covenant  to  stand  seised,  iii.  808. 

of  le^se  and  release,  and  release  and  quitclaim,  iii.  808. 
deeds  intended  as  one,  held  to  be  another  to  give  effect,  iii.  810. 
deeds  in  New  England,  poll;  in  many  States,  indentures,  liL  816. 
made  on  Sunday,  good  in  Ohio,  iii.  295. 
what  deeds  in  use  at  common  law,  iiL  804. 
what  deeds  under  statute  of  uses,  iiL  807. 
what  in  use  in  United  States,  iii.  811,  814. 
IL  Of  Pabtieb  to, 

who  may  make,  iii.  224. 

effect,  if  part  only  of  grantees  can  take,  iii.  241. 
void  and  voidable  on  account  of  capacity  of  maker,  iii.  224,  225. 
hj  femes  covert^  when  void  or  valid,  iiL  224,  227-281. 
good  in  Illinois  and  Minnesota,  if  wife  eighteen  years  of  age,  281 ;  iiL  280. 
good  in  Maine,  if  wife  of  any  age,  817. 
how  executed  by,  so  as  to  be  valid,  iii.  227-282. 
good,  if  husband  has  abjured  the  realm,  iiL  231. 
may  estop  herself  by  deed  with  warranty,  iii.  284. 
how  far  she  may  execute  one  separate  from  husband,  iiL  229. 
how  one  can  convey  to  the  other,  iSi.  284. 
of  husband  and  wife,  of  her  land,  81 7 ;  iiL  281. 
of  infant,  how  far  valid,  iii.  225. 
how  his  deed  avoided,  401. 
within  what  time  and  where,  408. 
what  amounts  to  affirmance  of,  408. 
of  persons  of  non-sane  memory,  iiL  225  -  227. 
deeds  by  and  to  aliens,  iii.  284. 
most  persons  competent  to  take  by,  iii.  240. 
how  far  restrained  by  laws  of  mortmain,  iii.  240. 
deed  m  prcesenti  to  one  not  ascertained,  iii.  240. 
names  of  granton  and  grantees  requisite  in  deeds,  iii.  286-289. 
object  of,  and  how  indicated,  iL  588. 
grantor  estopped  to  deny  the  one  used  by  him,  iiL  288. 
effect  of  omitting  part  of  Christian  name,  iiL  239. 
IIL  Execution  of, 

how  to  be  executed,  817 ;  iiL  248-249. 

writing  0^  must  be  complete  before  delivery,  iiL  218. 
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good  grammar  or  handwriting  not  essential,  iii.  218. 

effect  of  making  erasures,  &c.  in,  iii.  220  -  223. 

on  whom,  to  explain  these,  iii.  221  -  228. 

how  to  be  noticed  in  executing,  iii.  223. 

have  no  effect  on  title,  if  after  delivery,  iii.  223. 

how  far  signing  essential  to,  iii.  243,  2i4. 

sealing  essential  to,  and  when  first  used,  iii.  248  -  245. 

calling  it  a  deed  without  a  seal  does  not  make  it  so,  iii.  245. 

if  annexed  it  makes  one,  though  not  mentioned  as  such,  iiL  245. 

what  is,  and  mode  of  affixing  a  seal  —  of  scrolls,  iii.  245-247. 

how  far  corporate  seal  essential  to  their  deed,  iiL  246. 

how  deeds  by  corporations  to  be  made,  iii.  236. 

requisites  of,  in  a  sale  of  lands  for  taxes,  iii.  204  -  208. 

execution  of,  by  attorney,  iii.  249  -  252. 

signing  by  one  for  another  in  his  presence,  iii.  252. 

how  far  feme  covert  can  execute  by  attorney,  iii.  232,  238. 

of  witnesses,  when  required,  and  how  many,  iii.  247,  248. 

how  far  reading  of  deed  requisite,  iiL  252,  258. 

of  date  of  the  deed,  iii.  253. 

deliveiy  an  essential  requisite,  iii.  254. 

what  makes  a  sufficient  delivery,  iiL  254-267. 

when  to  a  third  person  sufficient  iiL  259-261. 

when  made  good  by  subsequent  assent,  iii.  259,  261. 

must  be  done  in  life  of  grantor,  iii.  263. 

grantee  must  accept  to  make  a  good  delivery,  iii.  264,  266. 

when  an  acceptance  presumed,  iii.  261,  263,  265. 

if  in  grantee's  hands,  delivery  presumed,  iiL  263. 

how  far  recording  evidence  of  delivery,  iiL  264. 

when  delivered  as  an  escrow,  iii.  267,  272. 

not,  though  to  a  third  person,  if  unconditional,  iii.  268. 

not,  if  delivered  to  grantee  himself  unless  for  another,  iiL  267,  268. 

escrow  of  no  effect  till  condition  performed,  iiL  270-272. 

when  it  takes  effect  by  relation  to  first  delivery,  iii.  278. 

holder  of,  the  agent  of  grantor  and  grantee,  iii.  272. 

effect  of  re-delivery  and  cancelling  deeds,  and  making  new  csMi  m* 

273-275. 
of  registration  of  deeds,  iii.  280  -  288. 

{See  Reoibtratiok.) 
what  requisite,  to  have  effect,  iii.  286. 
when  necessary  to  be  acknowledged,  iii.  287,  288. 

(See  the  States  severalty,) 
how  far  wife  must  acknowledge  it  to  be  valid,  iii.  228  -  281. 
within  what  time  registration  to  be  made,  iii.  286,  287. 
when  delivered  and  recorded,  passes  a  seisin,  49 ;  iiL  121,  276. 
no  livery  of  seisin  now  required  to  pass  title,  iii.  276. 
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lY.  Component  pabt  of,  iii.  816  -  818. 

1.  Tenendum  not  in  use  now,  iii.  818. 

2.  PrenUses  of  deed,  all  prior  to  the  habendum,  iii.  818. 
often  used  for  the  thing  granted,  iii.  871. 

deed  may  be  good  if  containing  a  grant  only,  iii.  818. 

words  of  grant  may  be  supplied  by  habendum,  iii.  819. 

effect  of  discrepancy  between  grant  and  habendum,  iii.  819. 

what  are  sufficient  granting  words,  iii.  329,  831. 

**  alien,"  sufficient  to  pass  a  reversion,  iii.  881. 

^  dedi  el  concessi,^  a  grant,  gift,  or  surrender,  iii.  881. 

^  release  "  may  avail  as  a  grant  or  surrender,  iii.  881. 

common  to  annex  the  words  of  limitation  to  the  grant,  iii.  881. 

how  far  consideration  necessary  in  a  deed,  ii.  868,  864,  898,  406 ;  iii. 

820  -  828. 
deed  may  be  good  without  one,  iii  828. 
why  acknowledgment  of,  inserted  in  deed,  ii.  864, 406. 
description  of  the  thing  granted,  iii.  381  -  867. 

(See  Construction,  &c.) 
how  far  courts  authorized  to  reform  deeds,  and  correct  mistakeiy  iii. 

881,  882. 
8.  Ezceptiong  in  deeds,  what  and  how  applied,  iii.  869  -  871. 
often  used  when  reservation  is  meant,  iii.  869,  875. 
what  belongs  to,  as  an  incident,  iii.  871. 
when  words  of  inheritance  should  be  used  in,  iii.  871. 

4.  Habendum f  what  is,  and  its  effect,  iii.  872-875. 
How  far  words  of  grant  qualified  by,  iii.  872,  878. 
it  yields,  if  repugnant  to  the  grant,  iii.  874. 

title  deeds,  no  clause  here  as  to  possession  of,  iiL  875. 

5.  Reservation^  what  it  is  and  how  used,  iii.  875  -  878. 
must  be  made  to  the  grantor  himself,  iii.  877. 
must  be  out  of  the  estate  granted,  iii.  878. 

may  have  effect  of  a  grant  from  grantee  to  grantor,  iiL  878. 

proper  place  for  conditions  in  deed,  iii.  879. 
DEFEASANCE, 

what  sufficient  to  create  a  mortgage,  ii.  45,  46,  60,  61. 

if  not  under  seal  it  is  an  equitable  mortgage,  ii.  58. 

if  part  of  original  agreement,  though  not  of  same  date  as  deed,  ii.  60, 61. 

must  be  made  to  the  grantor,  ii.  65. 

when  necessary  to  be  recorded,  ii.  47,  66. 

of  no  avail  against  parties  without  notice,  ii.  66. 

{See  MoBTOAGB.) 
DEFINITION, 

of  terms  given  by  parties  to  instruments  binding,  iiL  849. 
DELAWABE, 

Alienage^  law  of,  68. 

AUomey^  married  woman  cannot  make,  iiL  283. 
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Bargain  and  SaU,  in  use  far  deed,  iL  480. 
Crops,  custom  of  tenantB  u  to,  123. 
Curtesy ,  reoognixed  by  law,  150. 

how  finfeited,  168. 
Children^  posthumooa  laws  as  to,  iiL  44. 
Covejuints,  what  words  implj,  in  deeds,  iiL  416, 
Descent,  laws  as  to,  iiL  23 

how  far  seisinafaeU  stipitem,  iL  689 ;  iiL  14. 
Deed,  in  what  time  to  be  reoorded,  iiL  288. 

how  many  witnesses  required  for,  iiL  248. 
Deoisee,  a  church  may  not  be,  iiL  435. 
Distreu,  lies  for  rent,  ii.  256. 
iXnoer,  is  of  an  husband  was  seised  of,  251. 

a  claim  paramount  to  creditors,  239. 
Dowress,  what  damage  entitled  to,  265. 
DwcTce,  effect  of  upon  wife's  right  to  land,  294. 
Elegit,  writ  of^  in  force,  iL  27. 
Execution,  levy  of,  ii.  84. 
Estates  tail,  how  barred,  99. 
Fires,  statute  of  Anne  as  to,  in  force,  136. 
Jointures,  who  must  be  parties  to,  300. 
Joint  estates,  are  held  in  common,  556. 
Joint  tenancies,  how  far  exist,  556. 
Leases,  what  not  within  stat.  of  frauds,  395, 591. 

what  must  be  recorded,  410. 
Limitation,  of  real  actions,  iiL  149. 
Married  women,  join  with  husband  in  deeds,  iiL  230. 

cannot  make  attorneys,  iii.  233. 
Mortgages,  when  they  become  liens,  ii.  137. 

how  foreclosed,  ii.  244. 
Partition,  how  made  of  estates,  602. 
Statute  of  Merton,  in  force  here,  267. 

of  Anne  as  to  fires,  in  force,  136, 
Scroll  a  sufficient  seal,  iii.  247. 
Waste,  action  for  form  of,  138, 143, 145. 
Wills,  how  many  witnesses  required,  iiL  431. 
Witnesses,  two  required  for  deeds,  iii.  248. 
DELEGATUS  NON  POTEST  DELEGARE, 

how  applied,  ii.  613. 
DELIVERY, 

of  deed  essential  to  it,  iii.  254. 
what  makes  a  sufficient  one,  iii.  254  -  267. 
when  made  to  a  third  party,  good,  iii.  259  -  261. 
and  record  of,  equivalent  to  livery  of  seisin,  49 ;  iii.  276. 
DEMAND, 

of  rent  and  notice  by  mortgage,  equivalent  to  entry,  iL  131, 132. 
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necessary  to  an  action  of  dower,  261. 

how  to  be  made,  261. 

what  sufficient  to  ayail  of  condition  in  lease,  421,  422. 

of  rent,  what  necessary  to  enforce  on  land,  ii.  258. 
DEMISE, 

nsed  in  creating  terms,  896. 

distinction  between,  and  contract  for  one,  897. 

effect  of,  when  lessor  has  no  estate,  899. 

when  it  implies  a  covenant,  and  of  what,  426  ~  429, 
DEPASTURING  CATTLE, 

right  of,  may  be  gained  as  an  easement^  uL  299. 
DERAIGN  THE  WARRANTY, 

what  it  is,  589. 
DESCENT, 

what  is  meant  by  in  law,  iii.  6. 

heir  always  appointed  by  law,  iii.  6. 

by  the  Roman  law  might  be  made  such,  iii.  18. 

nsed  in  distinction  from  assigns,  iii.  6. 

is  an  incident  to  estates  in  fee,  75. 

can  be  none  of  a  living  person,  iii.  6. 

that  and  purchase  the  modes  of  acquiring  title,  iiL  5. 

the  law  casts  title  upon  heir  passively,  iiL  6. 

course  of,  in  estates  tail,  94,  96. 

history  of  the  law  of,  82 ;  iii.  7,  8. 

Lord  Hale*s  canons  of,  ii.  7, 10-12. 

the  lex  rei  sita  at  death  of  ancestor,  governs,  iiL  16. 

variance  of  the  laws  in  the  Colonies,  iiL  8,  9. 

distinction  between  lineal  and  collateral,  iii.  9, 10. 

what  is  consanguinity,  iii.  9. 

what  is  meant  by  stirpn  or  stipes,  iii.  9. 

computed  numbers  of  one's  relations,  iiL  10. 

civil  and  common-law  modes  of  computing  degrees  of  kindred,  iiL  10. 

what  included  under  lands,  in  rules  of  descent,  iii.  12. 

of  descent  and  devise  of  terms,  502. 

118  Novel,  the  basis  of  American  law  of,  iiL  12,  15. 

different  laws  of  States  as  to  taking  per  capita  and  per  stirpet,  iiL  18. 

application  ofseisina  facit  stipitem,  iiL  14. 

of  descent  of  and  through  reversions,  iii.  18. 

sale  or  devise  of,  creates  a  new  stvrps,  iii.  18. 

necessity  of  seisin  changed  in  United  States,  iii.  14. 

estates  ascend  lineally,  rather  than  go  to  collateral  hein,  iiL  14. 

rules  as  to  limit  of  descent  to  collaterals,  iii.  14,  15. 

different  rules  as  to  descent  to  whole  and  half  blood,  iiL  15, 16. 

where  a  father  is  of  the  blood  of  his  daughter,  iii.  16. 

rule  as  to  posthumous  children  inheriting,  iii.  16. 
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roles  as  to  illegitimate  children  being  bein,  ilL  16. 

rules  as  to  descent  to  and  from  aliens,  iit.  17. 

wbere  a  cbild  takes  bis  parent's  sbare  in  tbe  grandfather^s  estate,  iiL  17. 

heir  takes  as  sucb,  though  named  as  devisee,  iii.  17,  18. 

lands  presumed  to  descend,  till  devise  proved,  iii.  18. 

ancestor  —  one  from  whom  an  estate  is  inherited,  iiL  18. 

rights  of  a  child  as  heir,  if  omitted  in  a  will,  iii.  18, 19. 

heirs  take  subject  to  debts,  manhalling  assets,  iiL  19. 

descent  by  the  rule  in  Shelley's  case,  9S. 

descent  of  public  lands  "  located,**  iii.  20. 

descent  of  right  to  defeat  estate  upon  condition,  iiL  20. 

descent  of  rents  of  lands  leased  in  fee,  iii.  20. 

doctrine  of  advancements  in  descents,  iiL  20. 

descent  cast,  how  effected,  now  abolished,  iii.  120. 

American  Statutes  of  descent,  iiL  21  ~  45. 

{See  the  States  $everaUy,) 
DESTINATION  DU  PilRE  DE  FAMILLE, 

its  meaning  and  effect,  iii.  291.  • 

may  apply,  though  parcels  do  not  join,  iiL  292. 
DESTRUCTION, 

of  leased  premises,  its  effect  on  rent,  440, 441,  47S. 

how  far  it  affects  tenant's  title,  478. 

of  a  deed,  effect  of  on  the  title,  iiL  278-275. 
DETERMINABLE  FEE, 

what  is,  77,  88. 

how  far  it  has  the  qualities  of  a  fee-simple,  78,  79. 

how  it  may  become  a  fee-absolute,  79. 

husband's  curtesy  in,  153. 

of  wife's  dower  in,  208,  204. 
DETINUE  OF  CHARTERS, 

when  a  bar  of  dower,  226. 
DEVISEE, 

how  far  he  may  call  on  the  personal,  to  pay  a  mortgage,  ii.  185,  18€. 

his  right  to  enter  for  condition  broken,  ii.  11, 12. 
DEVISE  OF  LANDS, 

when  first  allowed,  44,  70;  ii.  865. 

may  create  a  fee  without  "  heirs,"  74 ;  iii.  448, 449. 

how  far  it  passes  mortgages,  ii.  138. 

of  part  of  a  rent,  how  devisee  to  sue,  454. 

of  terms  for  years,  502. 

to  executors  to  pay  debts,  effect  of,  162, 181 ;  iL  614 ;  iiL  448. 

of  the  use  of  a  thing,  carries  the  thing,  u.  678. 

to  a  class  opening  to  let  in  others,  iL  511,  546. 

on  condition,  how  construed,  ii.  8,  9. 

of  wild  lands,  carries  a  seisin  and  fee,  48^  iiL  449. 
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if  to  heirs,  of  the  same  estate  as  descends,  void,  ii.  400 ;  iii.  18,  459. 

made  valid  by  statute  in  England,  ii.  400 ;  iii.  459. 

rales  adopted  in  construing  under  the  Statute  of  Wills,  iii.  446. 

how  far  the  doctrine  of  cy  pres  is  applied,  ii.  619  ;  iii.  437,  44S. 

how  made,  and  effect  given  before  statute  of  uses,  ii.  633 ;  iiL  426. 

governed  by  the  law  of  the  place  of  the  land,  iii.  169,  430. 

how  far  after-acquired  property  passes  by,  iii.  432. 

who  may  be  devisees,  iii.  435. 

to  charitable  uses,  law  as  to,  iii.  435,  453. 

how  far  statute  of  Eliz.  adopted  in  United  States,  iii.  438  -  442. 

how  far  cy  pres  adopted  as  to,  in  United  States,  iii.  437  -  448. 

for  accumulation,  laws  as  to,  iii.  683,  684. 

how  far  statute  of  Eliz.  confirmatory  of  common  law,  iii.  438  -  442. 

how  far  beneficiary  devisee  may  be  ascertained  by  appointment,  iii. 
452-455. 

what  is  subject  of  devise,  iii.  443,  444,  446. 

of  rents,  &c.  same  as  of  the  estate,  iii.  450. 

effect  of  devisee  dying  before  devisor,  iii.  444  -  446. 

effect  if  devise  be  void  ab  initioy  iii.  445. 

whether  such  devises  go  to  residuary  devisees,  iii.  445,  446. 

effect  upon  devise  over,  if  prior  one  dies,  iii.  446. 

how  tar  disseisee  may  devise  his  right,  iii.  446. 

interest  of  devisee  vests  at  testator's  death,  iii.  450. 

if  no  devisee  ascertained,  how  far  devise  void,  iii.  450  -  455. 

no  one  compellable  to  accept  devise,  iii.  460. 

how  devisee  may  disclaim  a  devise,  iii.  461. 
DIGGING, 

clay,  soil,  &c.  when  waste,  130. 

in  one's  own  land,  how  far  lawful  in  respect  to  adjacent  land,  iL  830  -  888. 
DIGNITIES, 

not  the  subject  of  property  in  the  United  States,  ii.  250. 
DISABILITT, 

of  owner  prevents  gaining  easements  by  user,  ii.  302 ;  iii.  147. 

it  must  not  arise  afler  right  of  possession  accrues,  iiL  147. 
DISAFFIRMANCE,  (See  Disclaimer.) 

right  of,  as  to  a  lease,  a  personal  one,  402. 

within  what  time  it  must  be  exercised,  403. 
DISCHARGE  OF  MORTGAGE,  ii.  125, 177. 

(See  MoRTOAOE,  VL) 

distinguished  from  assignment,  ii.  178. 
DISCLAIMER  OF  TENANCY, 

by  tenant  for  life,  effect  of,  106. 

executors  cannot  disclaim  testator's  leasehold,  404. 

of  lessor's  title  by  tenant,  effect  of,  491  -  495. 

is  a  waiver  of  notice  to  quit,  495. 
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Iiow  &r  tenant  is  estopped  to  make,  482, 483. 

it  may  make  him  a  dineiflor,  491, 493. 

how  far  it  works  a  forfeiture,  493,  494. 

how  far  lays  foundation  for  bar  by  limitationB,  495. 
DISCONTINUANCE, 

by  hoiband*8  deed  of  wife's  estate,  578. 
DISSEISIN, 

what  it  is,  and  who  parties  to,  48,  62 ;  iiL  116, 118. 

entry  does  not  work  one  while  owner  in  possession,  48. 

estate  of  disseisor  a  fee,  66 ;  iii.  116, 122. 

his  wife  may  hare  a  dower,  203. 

how  far  two  can  be  joint  disseisors  and  joint  tenants,  555 ;  in.  122. 

effect  of  one  of  two  abandoning  possession,  555 ;  iiL  120. 

right  of  disseisee  to  recover  for  crops,  122. 

when  tenant's  disclaiming  lessor's  title  is,  491,  492. 

effect  of,  npon  wife's  right,  if  made  against  husband,  166, 312. 

effect  upon  mortgagee,  if  mortgagor  is  disseised,  iL  158. 

mortgagor  cannot  disseise  mortgagee,  it  158. 

tenant  cannot  disseise  except  at  election  of  lessor,  495. 

cannot  be  of  a  rent,  ii.  254. 

writ  of  entry  upon  a  real  action,  263. 

no  force  requisite  to  constitute  a  disseisin,  iii.  129. 

of  tenant,  does  not  affect  reversioner,  iiL  132. 

nature  of  the  tide  gained  by  disseimn,  iiL  145, 146, 

States  not  subject  to,  iiL  172, 173. 

when  made  so  by  election  of  owner,  iii.  116. 

what  owner  must  do  to  avail  of  such  election,  iiL  117. 

may  be  by  a  grantor  against  his  grantee,  iiL  88. 
IM8SEISEE, 

cannot  convey  lands  while  disseised,  iiL  292  -  295. 

how  far  deed  of  is  effectual,  iii.  294. 
DISSEISOR, 

who  is,  and  how  he  becomes  such,  iii.  115, 116. 
DISTRESS  FOR  RENT, 

in  England,  extended  to  rents  chaige  and  seek,  iL  256. 

effect  of,  to  affirm  a  lease,  425. 

in  what  States  it  exists,  ii.  256,  257. 

originally  an  incident  of  tenure,  ii.  250. 

(See  the  States  severally,) 
DIVERTING  WATER, 

right  of,  an  easement,  ii.  319-322. 

not  to  the  injury  of  pre-existing  mills,  iL  822. 

applies  only  to  streams  of  water,  iL  323. 

how  far  it  applies  to  underground  waters,  ii.  325. 

how  far  to  water,  from  artificial  sources,  ii.  328. 

right  does  not  exist  as  a  way  or  aqueduct  once  defined,  iL  885. 
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DIVIDING  HERITAGES, 

eflfect  on  creating  easements,  ii.  288  -  292. 
DIVORCE, 

a  bar  to  dower,  228. 

statutes  relating  to,  as  sach,  292  -  295.  V 

may  bar  curtesy,  168. 

if  granted  in  one  State,  how  far  binding  in  another,  199. 
DOMINANT   ESTATE, 

in  respect  to  easements,  ii.  275. 

is  bound  to  repair  ways,  ii.  811. 
DOMO   REPARANDA, 

writ  of,  when  applied,  ii.  336. 
DONEE, 

of  a  power,  who  is,  ii.  594. 
DONOR   AND   DONEE, 

applied  in  estates  tail,  87. 
DOORS, 

of  a  dwelling-house  a  part  of  the  realty,  10. 
DOS  DE  DOTE, 

what  it  is,  and  how  illustrated,  241. 

{See  Dower.) 
DOWER, 
I.  History  and  Natttre  of, 

its  history,  170-174. 

how  affected  by  Magna  Charta,  1 75. 

how  far  adopted  in  the  States,  1 78. 

nature  of  the  estate,  284,  285. 

how  far  affected  by  law  of  place,  176. 

relates  to  real  estate  alone,  1 74. 

seisin  of,  a  continuance  of  husband's  seisin,  288. 

tendency  of  late  to  abolish  it,  172,  250,  251. 

of  the  various  kinds  formerly  in  use,  174,  175. 

that  by  custom  only  in  use  now,  1 74. 

is  an  incident  to  fee-simple  estates,  75. 

of  a  widow's  quarantine,  1 75,  255. 

used  synonymous  with  "  thirds,"  1 75. 

how  far  alienable,  286. 

widow's  estate  in,  a  freehold,  290. 
IL  Of  what  Property  and  Estate, 

{See  the  States  severaUy.) 

of  what  widow  is  dowable,  1 79. 

requisites  of,  179-181,  197,  201,  225. 

how  far  husband's  estate  must  be  an  inheritance,  180,  209. 

not  in  a  reversion,  181. 

may  be  had  in  a  rent,  254. 

in  estate  of  tenant  in  common,  185. 
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in  exchanged  lands,  185. 

in  estates  in  fee  and  in  tail,  75,  95. 

in  partnership  lands,  186-188. 
^         in  eqaiUble  estates,  188-190,  209,  210. 

in  equities  of  redemption,  158,  192,  212. 

in  moneys,  when,  192,  211. 

in  lands  purchased  and  not  paid  for,  192, 198. 

none  in  lands  held  by  husband  in  mortgage,  190 ;  iL  IdS. 

in  lands  subject  to  liens,  193. 

in  mines,  &c.  198. 

in  wild  lands,  129,  194,  195. 

in  incorporeal  hereditaments,  195. 

in  a  defeasible  esUte  of  husband,  207,  240,  244,  248. 

none  in  estates  per  autre  vie,  180. 

must  be  of  what  her  child  could  inherit,  181. 

none  in  joint  tenancies  except  by  statute,  184. 

how  far  the  right  carries  emblementi,  196. 
in.  Requisites  of, 

legal  marriage,  197-  201. 

seisin  of  husband,  201-204. 

what  seisin  of  husband  necessary,  209,  289. 

when  union  of  life  estate  and  reversion  gives,  188. 

how  affected  by  a  possibility  between  them,  188, 184. 

effect  on,  of  conveyance  before  marriage,  208. 

instantaueous  seisin  not  sufficient,  204  -  208. 

how  affected  by  a  satisfaction  of  a  mortgage,  212-218. 

effect  on,  of  foreclosure  of  mortgage,  212. 

death  of  husband  a  requisite,  225. 

in  England  and  many  States,  must  die  seised,  250,  251,  n* 
rV.  How  LOST  OR  BARRED,  226-239,  245. 

in  equitable  estates  how  barred,  211. 

barred  by  foreclosure  of  mortgage,  212,  235. 

how  forfeited,  228. 

how  barred  by  estoppel,  235. 

how  barred  by  rebutter,  238. 

how  far  conveying  a  greater  estate  forfeits  the  right  o(  228. 

by  what  form  of  release  she  bars  her  claim,  230, 236. 

requisites  of  deeds  of  release  to  be  effectual,  281  -2S4. 

how  far  she  can  release  by  attorney,  233 ;  iii.  233. 

husband  must  join  to  make  a  good  deed,  230,  231. 

how  far  barred  by  husband's  deed,  230,  250,  251. 

when  barred  by  levy  of  husband's  creditors,  239. 

how  far  by  elopement  and  adultery,  227,  228. 

is  barred  by  divorce,  if  the  party  in  fault,  228,  292-298. 

how  far  avoiding  the  husband's  deed  affects  her  ri^t  to»  ^^ 
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when  defeating  husband's  seisin  bars  her  right,  289. 

of  the  doctrine  ^'  dos  de  dote  ptti  non"  &c.  241. 

not  defeated  by  the  natural  determination  of  the  husband's  estate  of 

inheritance,  244. 
effect  of  defeating  husband's  estate  by  executory  devise,  &c.  244-247. 
how  far  barred  by  jointure,  248. 
how  barred  by  statute  of  limitation,  249,  250,  284. 
how  barred  by  exercise  of  eminent  domain,  252. 
how  affected  by  State  mill  laws,  253. 

her  right  not  affected  by  foreclosure  of  husband's  mortgage,  285  -  287. 
y.  Pbocebdinos  to  Recover  and  Assign, 
remedy  for  in  case  of  existing  mortgage,  216, 217. 
in  action  for,  what  Ss  prima  facie  evidence  of  husband's  seisin,  219  -  221. 
in  what  cases  tenant  estopped  to  deny  husband's  seisin,  221  -  224. 
judgment  in,  a  double  one,  264,  267. 
that  for  damages  follows  that  for  seisin,  267. 
what  damages  allowed  in,  264,  267. 
may  have  habere  facias  on  her  judgment,  268. 
she  cannot  enter  till  it  is  set  out  to  her,  255, 268. 
when  set  out  by  sheriff,  268. 
how  and  by  whom  assigned,  254  -  288. 
how  set  out  by  act  of  law,  268. 
of  assigning  it  of,  and  against  "common  right,"  256. 
must  be  by  metes  and  bounds,  257,  269. 
when  it  may  be  otherwise  set  out,  257,  269. 
parol  assignment  sufficient,  257. 
must  be  by  tenant  of  the  freehold,  258. 
may  be  made  by  in&nt  or  guardian,  258. 
must  be  absolute  for  life,  258. 
how  set  out  in  mines,  270. 
must  be  of  what  gives  one  third  of  income,  271. 
what  reference  had  to  increased  value  of  estate,  271. 
action  to  recover  at  law,  259  -  264. 
what  previous  demand  necessary,  261. 
probate  proceedings  in,  259. 
equity,  proceedings  in,  259,  276-278. 

in  case  of  mortgaged  estates,  277-280 ;  ii.  196. 

in  case  of  money,  282,  283. 
what  she  contributes  to  redeem  a  mortgage,  282,  291 ;  ii.  198. 
when  dower  may  be  assigned  de  novo^  270. 
how  far  affected  by  change  of  value  of  the  premises,  271  -  275. 
VL  Charagteb  and  Incidents  of, 

widow  takes  it  subject  to  all  existing  equities,  204. 

how  far  bound  to  contribute  towards  chaiges  upon,  110,  291.        • 

liable  for  waste  upon,  291. 

VOZ««  in*  S3 
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no  tenure  between  her  and  tlie  hor,  288,  289. 

owes  fealty  to  the  heir  and  why,  290. 

how  &r  the  may  call  on  mortgagor's  penonal,  to  diachaige  mortgage, 
ii.  184. 

atatntes  relating  to  eflfoct  of  divorce  on  dower,  292  -  295. 
DOWKESS, 

how  to  contribata  towards  incnmbranoes,  110,  291. 

right  of  estoven,  how  to  cat  wood,  117,  129. 

right  of,  to  emblements,  120, 196. 
DRAIN, 

easement  of,  iL  828,  880. 

gained  by  grantor  over  land  of  grantee,  iL  288. 
DRY  TRUSTEE, 

his  character  and  dnty^  ii.  482. 
DURESS, 

effect  of,  upon  a  lease,  402. 

what  is,  and  its  effect  on  a  deed,  iiL  284,  295. 
DWELLING-HOUSE, 

who  responsible  ft>r  repairs,  iL  886. 
DYING  WITHOUT  «  HEIRS,"  "  ISSUE,"  Ac 

limitation  upon,  ii.  647,  648. 

when  a  remainder  and  when  an  executory  devise,  iL  648  -  6 j»0. ; 

(See  Failure  of  Ibsuk.) 

E. 
EASEMENTS, 

in  what  they  consist,  22,  542 ;  iL  275. 
how  distinguished  from  licenses,  542,  548. 
if  withheld  in  part,  effect  on  rent,  466. 
strictly  incorporeal  rights,  ii.  276. 
distinguished  from  profits  h  prendre,  ii.  276. 
not  personal  rights,  but  attached  to  estates,  ii.  275. 
not  the  subjects  of  possession,  iL  844. 
use  otf  equivalent  to  seisin  of  things  corporeal,  iL  845. 
L  How  CoNSTiTiTTKD  AND  Cbbatbd,  iL  277,  278 ;  iiL  51,  5S. 
require  two  estates,  dominant  and  servient,  ii.  277. 
one  cannot  have  in  his  own  land,  iL  277,  280,  288. 
created  by  deed  of  grant  or  prescription,  ii.  277 ;  uL  801. 
cannot  be  by  parol,  ii.  279. 

may  be  by  grant  or  covenant  as  to  servient  estate,  ii.  279. 
may  be  reserved  by  grantor  in  favor  of  a  sitranger,  ii.  279. 
may  be  created,  though  no  privity  between  the  estates,  iL  279. 
when  created  by  implication,  ii.  281  -  288. 
instances  of  easements  by  implication,  iL  288. 
creating  pne  in  one  part  of  premises  by  granting  aaother  part,  E 
288  -  285. 
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wh^C  ifl  neceaBMy  to  prodooe  this,  ii.  286  -  288. 

hov.ooQstrued,  when  by  expross  or  implied  gnait»  ii  278. 

how  constmed,  when  by  prescriptioii,  ii.  278. 

how  fiff  gained  by  a  severance  of  a  heritage,  iL  288  -  898. 

public  can  gain  by  custom,  but  not  by  prescription,  ii  806. 
(See  Custom,  Pbsbobiptiok.) 
n.  Different  kinds  of  Eabementb. 

aflSnoatiye  «nd  negattye,  ii.  277. 

nature  and  incidents  of  appiurteoant  easements,  iL  279,  280. 

how  fiir  they  pass  with  the  parts  of  an  estate,  ii.  280,  288,  284. 

how  far  there  may  be  of  wind  for  a  mill,  ii.  819. 

of  prospect  only  by  express  grant  or  covenant,  iL  819. 

of  tcKxys,  iL  807  -  816. 

(See  Wats.) 

of  isiler,  ii.  819  -  880. 

(See  WatertMills.)- 

none  of  flowing  water  in  one's  own  soil,  iL  820. 

right  not  affected  by  change  of  mill,  iL  824. 

of  discharging  water  from,  and  of  clearing  raoe-way  of  a  mill,  ii. 
824. 

of  discharging  water  on  to  another's  land,  ii.  824. 

of  aquedact,  ii.  824. 

none  in  underground  waters,  iL  826  -  827. 

how  fiir  there  may  be  in  an  artificial  flow  of,  iL  828. 

of  support  of  houses  and  hind,  ii.  880  -  888. 

(See  Support.) 

of  support  of  surfiice,  &c.  in  case  of  mines,  iL  883. 

of  support  of  one  house  by  another,  ii.  888. 

of  party  walls,  ii.  384,  335, 

of  support  of  parts  of  a  house,  ii.  886. 

of  canying  on  offensive  trades,  ii.  836. 

of  fishing  in  another's  water,  ii.  887. 

ef  having  fence  maintained,  ii.  837. 

of  maintaining  a  whaif,<ii.  837,  888. 

distinction  between,  and  custom,  ii.  388  -  889. 

of  profit  h  prendre,  how  far  gained  by  individuals^  ii.  888,  889. 

(See  Profit,  &c./ 

must  be  prescribed  for,  in  a  que  estate,  ii.  839. 

of  light  and  air,  iL  276,  316  -  319. 

(See  Light,  &c.) 
HL  How  Lost  or  Extinguished, 

by  joint  ownership  of  the  two  estates,  ii.  277,  848. 

by  release  or  abandonment,  iL  840,  342. 

what  acts  are  an  abandonment,  ii.  340  -  841. 

unity  of  estates  does  not  affect  the  right  to  natural  streams,  ii.  848. 
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one  liable  for  obetructing,  though  no  actual  damage,  ii.  8S9. 

one  used  by  widow  with  dower,  expires  with  her  estate,  xL  804. 
EAVES, 

no  easement  in  water  fiilling  from  the  house  of  another,  ii.  SS9. 
EJECTMENT, 

history  and- nature  of^  882,  388. 

trustee  may  have  against  cestui  que  trusty  512. 

to  an  action  of^  co-tenant  cannot  set  up  title  in  a  stranger,  569. 

how  far  previous  entry  requisite  in,  890. 

when  it  lies  to  recorer  rent,  ii.  259. 

cannot  be  maintained  by  States,  iiL  172. 
ELECTION, 

by  widow  of  dower  or  jointure,  800-802. 

by  lessor  in  treating  tenant  as  disseisor,  495,  509. 

to  treat  assignee  of  tenant  at  will  as  his  own  lessee^  508. 
ELEGIT, 

writ  o£,  how  levied  on  land,  iL  26. 
ELOPEMENT, 

and  adultery,  how  far  dower  barred  by,  227,  228. 

does  not  bar  widow's  claim  to  jointure,  801. 
EMINENT  DOMAIN, 

how  far  affects  dower,  252. 

effect  of  eviction  by,  on  recovery  of  rent,  460. 

damages  for,  may  be  claimed  by  lessor  and  lessee,  460. 

right  of,  an  incident  to  State  sovereignty,  54 ;  iiL  191. 

may  be  exercised  upon  corporate  franchise,  ii.  271. 
EMBLEMENTS, 

what  and  to  whom  belong,  118  - 124,  502. 

what  rights  are  incident  to,  119, 128. 

what  is  essential  to  a  right  to,  120. 

when  crops  do  not  become  such,  121. 

what  crops  are,  depends  on  usage,  128. 

what  the  law  as  to,  in  Pennsylvania,  New  Jersey,  and  Delairare,  128. 

when  disseisee  cannot  recover  crops,  122. 

effect  on  crops  of  foreclosing  mortgage,  124. 

effect  on  crops  of  enforcing  a  judgment  lien,  124. 

when  they  go  with  dower,  120, 196. 

they  go  to  tenants  at  will,  506. 

(See  Estates  for  Life.) 
ENGLISH  LAW, 

how  far  adopted  here,  25,  26. 
ENJOYMENT,  iii.  52. 

(See  User.) 
ENTAILMENT, 

of  estates,  a  custom  rather  than  a  right,  97. 

mode  of  creating  a  temporary  one  by  marriage  settlements,  97. 
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ENHBETT, 

of  interest  and  estate,  incidents  of,  577. 

in  hosband  and  wife,  815,  577. 

distinct  from  joint  tenancies  and  tenancies  in  common,  577. 

effect  on,  of  the  surviyorship  of  either,  578. 

effect  on,  of  conveyance  by  husband,  166,  578. 

effect  on,  of  disseisin  of  husband,  166,  578. 

in  what  States  estate  of  husband  and  wife  in  common  or  joint  ten- 
ancies, 580. 

husband  and  wife  may  hold  in  entirety  with  a  third  person  in  com- 
mon, 579. 
ENTRY, 

when  necessary  by  a  mortgagee  to  recorer  rent,  iL  182. 

when  a  means  of  foreclosing  mortgages,  iL  228. 

when  made  may  be  waived,  ii.  225. 

how  made  to  avoid  a  lease,  421  -  428. 

necessary  to  determine  tenancy  at  sufferance,  586. 

necessary  to  complete  estate  for  years,  889. 

how  far  necessary  to  maintain  ejectment,  890. 

how  far  necessary  to  avoid  in&nfs  deed,  401. 

effect  of,  if  made  for  breach  of  condition  in  lease,  419. 

when  owner  may  make  one  on  his  tenant  by  force,  580,  587. 

how  made  in  different  manors  or  counties,  45. 

actual,  necessary  to  defeat  estate  upon  condition,  ii.  18. 

necessary  to  lessor's  having  trespass  against  tenant  for  holding  over,  522. 

writ  of,  lies  by  mortgagee  to  recover  the  premises,  ii.  120, 122. 
lies  by  trustee  against  cestui  que  trusty  ii.  488. 

what  sufficient  to  regain  seisin,  iii.  119. 

as  a  mode  of  acquiring  title  to  public  lands,  iii.  176  - 180. 

right  of,  not  the  subject  of  grant  by  deed,  iii.  808. 
EQUITABLE  ESTATES. 

what  are,  and  why  so  called,  23 ;  ii.  424,  425, 4b4. 

(See  Trusts.) 
EQUITABLE  MORTGAGES, 

what  are,  ii.  58, 88  -  94. 

how  far  deposits  of  title  deeds  are,  iL  88. 

how  far  vendor's  lien  is,  ii.  88. 

how  far  vendee  has,  for  advances  made,  ii.  98. 
EQUITY  PROCEEDINGS, 

to  recover  dower,  260,  276. 

for  partition,  581,  582. 

courts  of,  control  trust  estates  through  the  persons  of  the  trustees,  480. 
EQUITY, 

may  enforce  contract  to  convey,  iiL  215. 

of  redemption,  ii.  41. 

(See  Mortgage,  X) 

dower  in,  192,  212;  ii.  157. 
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ERASURES, 

&c.  in  deeds,  effect  of,  and  by  wbom  to  be  ezpUdiied,  iiL  220  -  224. 
ESCHEAT, 

an  ineident  to  feudal  tenure,  iiL  46. 

in  what  it  consisted,  iii.  47. 

what  it  is  in  modem  law,  iii.  47. 

applies  only  to  one  dying  intestate  withont  hein,  iiL  47. 

tact  of,  establisbed  by  **  office  Ibnnd,*  and  in  wbal  States  appfied, 

iiL  47,  48. 
State  may  grant  sncb  land  before  office  foond,  iiL  48. 
State  may  estop  itself  from  claiming  an  escheat,  iiL  48. 
did  not  extend  to  interests  of  cestui  que  trust,  iiL  49. 
vested  remainder  in  fee,  subject  to,  iii.  49. 
the  State  takes  the  land  m  the  intestate  held  It,  iiL  49. 
ESCROW, 

what  form  of  delivery  makes  a  deed  one,  iiL  267-278. 
not  when  deUvered  to  the  grantee,  to  hold  l^mself,  iii.  267. 
has  no  effect  till  condition  performed  and  second  delivery,  iii.  971, 278. 
one  holding,  boond  to  deliyer,  if  condition  performed,  IiL  272. 
ESTATE, 
L  In  General, 

indicates  the  interest  in  land,  59. 

origin  of  the  term,  59. 

how  far  land  warrants  are  real  estate,  iii.  181, 182. 

classes  and  divisions  of,  60. 

legal  and  equitable,  why  so  called,  ii.  854. 

what  freehold  and  what  chattel,  60. 

(5ee  Freehold.) 
equitable,  what  b,  23. 
in  conmion,  562. 

(5m  Cokmon.) 
upon  condition,  28. 

(See  CoNDinM.) 
in  j(Hnt4enancy,  558. 

(See  Joint  Tenants.) 
by  entirety,  what  they  are,  577. 

(See  Ent»ett.) 
in  partnership,  578. 

(See  Partnership.) 
in  rents,  ii.  258. 

(See  Rents.) 
II«  Name  and  Character  of, 
1,  InfeesmpU,  natures  and  qualities  of,  65-68. 
when  **  heirs  "  necessary  to  create,  71-74. 
what  are  incidents  of,  75. 
liable  for  debts,  75. 
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subject  to  alienation,  cnrtesy,  dower,  aod  descent,  68,  75. 

may  exist  in  incorporeal  property,  70. 

can  be  no  remainder  after,  76. 

fees  determinable  by  uses  and  ^zecntory  devises,  76. 

fees  absolute,  conditional  and  base,  77-79. 

2.  estates  tail,  their  origin,  81-83. 

how  far  exist  in  United  States,  98- 100. 

created  by  statute  de  donis,  83. 

are  estates  of  inheritance,  87. 

what  words  necessary  to  create,  87-92. 

general  and  special,  90. 

exist  in  lands  and  tenements,  not  in  chattels,  83, 89, 502;  ii.  657, 672. 

heirs  of  donee  take  by  descent,  89. 

how  affected  by  rule  in  Shelley's  case,  98. 

in  what  manner  they  descend,  96. 

why  they  admit  of  remainders,  ii.  506. 

estates  in  chattels  absolute,  though  in  terms  in  tail,  502 ;  ii.  581. 

practical  effect  of  entailments,  84;  ii.  581. 

cannot  be  limited  to  a  child  of  one  unborn,  97 ;  ii.  589. 

cannot  be  limited  beyond  period  of  perpetuity,  97. 

how  barred  by  fines  and  recoveries,  84-87;  ii.  651. 

introduced  by  Taltarum's  case,  85. 

how  barred  by  deed,  87,  96. 

may  be  temporary  in  marriage  settlements,  97. 

may  be  determinable  or  on  condition,  88. 

incidents  of,  94,  95. 

liable  for  tenant's  debts,  95. 

no  merger  of  such  estates,  95. 

how  tenant  to  contribute  toward  incumbrances,  95. 

after  possibility  of  issue  extinct,  98. 

3.  for  Hfe,  how  created,  101-104.  • 
are  fireeholds  not  of  inheritance,  104. 
may  be  of  uncertain  duration,  103. 

for  one's  own  life  better  than  for  that  of  another,  102. 

when  j9er  autre  vie^  102, 104,  105. 

effect,  if  tenant  dies  before  cestui  que  vie,  180. 

what  are  peculiar  to  these,'  107,  180. 

how  the  latter  are  regulated  by  statute,  108. 

when  estates  for  life  merge  in  reversion,  104. 

can  only  be  conveyed  by  deed,  105. 

effect  on,  if  tenant  conveys  a  greater  estate,  105,  106. 

effect  on,  of  tenant's  disclaimer  of  tenancy,  107. 

duties  of  tenant,  109,  110,  112. 

must  pay  taxes  assessed,  112. 

must  contribute  to  pay  charges  on  estate,  110,  282,  291 ;  ii.  197, 198. 
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most  keep  hoofies  and  fences  in  repair,  185. 
cannot  claim  for  improyements,  110. 
may  remove  buildings  erected  by  him,  134. 
if  tenant  dies,  its  effect  on  his  sub-tenant,  112. 
possession  by,  not  adverse  to  reversioner,  118. 
tenant  of,  liable  for  waste,  125,  135. 
entitled  to  estovers  and  emblements,  115, 118. 
remedy  against  him  for  waste,  186  - 188. 
may  hold  without  impeachment  of  waste,  186. 
must  defend  the  title,  and  may  pray  aid,  109. 

4.  at  tritf,  what  are,  508. 

cestui  que  trust  to  trustee,  512. 

what  are  such,  at  this  day,  505,  510,  511. 

rent  not  always  incident  to,  512. 

how  they  grew  into  estates  from  year  to  year,  504,  520. 

rights  of  parties  to,  at  common  law,  504. 

nature  of  lessor's  and  tenant's  interests,  505. 

tenant  entitled  to  estovers  and  emblements,  506. 

in  what  cases  the  law  implies  such  tenancy,  510. 

tenant  may  have  trespass  against  a  stranger,  505,  509. 

tenant  liable  to  lessor  in  trespass,  not  in  waste,  508. 

how  far  lessor  may  have  trespass  or  case  against  a  stranger,  509, 510. 

how  determinable,  505,  506. 

what  acts  have  the  effect  to  determine,  506-510. 

effect  of  the  death  of  either  party,  507,  580. 

effect  of  abandoning  the  estate,  508. 

conveyance  or  lease  by  lessor  determines  it,  580. 

effect  of  disclaiming  lessor's  title,  509. 

is  a  waiver  of  notice  to  quit,  495,  519. 

how  determinable  by  notice,  506,  510,  516. 

what  notice  requisite,  and  how  given,  516,  517,  524  -  528. 

may  be  determined  by  some  prescribed  time  or  event,  518,  519. 

in  such  case  no  notice  required,  518,  519. 

after  notice,  tenant  has  reasonable  time  to  remove  his  effects,  509, 51^ 

how  far  accepting  rent  after  notice  revives  the  tenancy,  529. 

determined  by  surrender  of  estate,  529. 

if  determined  by  notice,  lessor  may*  enter  by  force,  580. 

what  parol  leases  good  under  the  statute  of  frauds,  531,  582. 

parties  bound  by  the  terms  of  the  letting,  though  by  parol,  582. 

5.  far  years^  history  of,  881  -  883. 

{See  Leases.) 
tenant  originally  bailiff  of  the  freeholder,  ii.  499. 
what  are  embraced  under,  383. 
must  be  a  term  of  definite  duration,  885,  388,  889. 
possession  but  not  seisin  predicated  of,  889. 
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until  poflsession  taken,  tenant  has  no  estate,  889. 

tenant  cannot  have  trespass  till  entry  made,  890. 

when  tenant  liable  for  rent  before  entry,  892. 

how  they  may  be  created,  889,  898-896. 

may  be  created  injvturo,  886. 

cannot  be  held  in  tail,  502. 

when  created  by  estoppel,  899. 

when  clothed  with  incidents  of  freehold,  407. 

what  conditions  are  incident  to,  414. 

may  be  availed  of  by  executors,  &c.  890. 

of  outstanding  terms,  satisfied  terms,  &c.  once  in  use,  408-410. 

tenant  is  possessed,  never  seised,  51,  889. 

termB  of,  may  pass  by  way  of  executory  devise,  502. 
6.  from  year  to  year,  their  origin,  505,  517,  519. 

what  constitutes,  520. 

do  not  prevail  in  Maine  and  Massachusetts,  517. 

the  same  incidents  to,  as  to  estates  for  years,  522,  528. 

entry  and  paying  rent  makes  one,  581. 

agreement  to  pay  rent  essential  to,  520. 

paying  rent  on  a  parol  lease  sufficient,  581. 

letting  must  be  for  an  indefinite  time,  520. 

when  holding  over,  afler  lease  expires,  creates  it,  521. 

how  determined,  519,  523,  529,  530. 

may  be  determined  by  notice,  520,  524-526. 

in  other  respects,  still  estates  at  will,  525. 

how  notice  to  be  given  and  served,  525  -  528. 

effect  of  conunitting  waste  on  tenant's  right  to  notice,  524. 

how  notice  may  be  waived,  and  effect  o^  524. 

how  far  demand  of  rent  is  such  waiver,  524. 

determined  by  surrender,  529. 

death  of  either  party  does  not  determine  it,  580. 

how  far  tenant  liable  in  trespass  for  holding  over,  522. 

how  far  tenant  bound  to  make  repairs,  528. 

after  tenancy  determined,  lessor  may  expel  tenant  by  force,  580. 
ESTOPPEL, 

its  nature,  and  on  what  it  rests,  iii.  68. 
1.  as  to  stuify  for  dower,  when  tenant  may  not  deny  husband's  seisin, 
221  -  224. 

one  claiming  as  heir,  may  not  deny  ancestor's  death,  221. 

when  widow  barred  by,  to  claim  dower,  236. 

when  barred  by  her  ancestor's  covenant,  288. 

in  deed,  applies  only  to  actions  upon  the  deed  itself,  iii.  86. 
9.  applied  to  leases j  makes  an  indenture  good  as  to  after-acquired  estate, 
899,  486  ;  iii.  86,  108. 

continues  only  during  the  term,  485,  486 ;  iii.  86,  108. 
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does  not  extend  to  infSuili  cfr/emei  covert^  400 ;  liL  75,  107. 

does  not  apply  to  leM6i  when  leaior  haa  anj  estate,  400 ;  ilL  86,  lOfl^ 
108. 

of  leasee  to  deny  lessor's  title,  484 ;  iiL  86, 109. 

how  far  it  reaches  lands  not  embraced  in  lease,  486. 

applies,  though  lessee  hire  his  own  estate,  485 ;  iiL  86. 

extends  to  lessor's  heir,  487. 

lessee  not  estopped  if  lesMr  is  not  in  possession,  485. 

on  what  it  rests  and  how  £ur  extends,  486 ;  iiL  68,  69. 

applies  to  parol  leases,  as  well  as  leases  by  indenture,  486. 

extends  to  assignee  or  vendee  of  lessee,  with  notice,  486. 

applies  between  lessee  and  assignee  of  lessor,  486,  487. 

extends  to  ease  of  use  and  occupation,  486. 

in  setting  up  adverse  title,  how  far  it  extends,  486,  487. 

in  what  cases  tenant  not  bound  hj  it,  487  -489. 

does  not  apply,  after  an  eviction,  488,  492. 

till  substantial  eviction,  tenant  bound  to  pay  rent,  492. 

tenant  bound  by  it  till  he  yields  possession,  490  -  493. 

sub-tenant  may  show  entry  and  ouster  by  ori^al  lessor,  488. 

tenant  of  mortgagor  may  show  eviction  by  mortgagee,  489. 

tenant  may  show  his  lessor  has  assigned  his  interest,  489. 

cannot  attorn  to  a  title  hostile  to  that  of  his  lessor,  488,  495. 

tenant  may  yield  bona  fide  to  a  better  title  than  lessor^s,  490. 

tenant,  to  avoid  his  lease,  must  first  surrender  possession  and  give  no- 
tice, 490  -  498. 
8.  between  co-tenants^  to  setting  up  title  in  a  stranger,  569,  590. 

after  partition,  one  cannot  claim  adversely  to  the  other,  590. 

in  acquiring  title  by,  how  applied,  iii.  69. 

in  pais  and  by  deed,  iii.  69. 

rules  as  to,  in  law  and  in  equity,  iiL  70. 
4.  tn  pais  cannot  be  pleaded,  may  be  proved,  iii.  71. 

instances  of,  m  /xiit,  iii.  70  ~  74,  78  -  85. 

public  dedication  established  by,  iii.  70,  71. 

where  one  has  induced  another  to  settle  on  his  land,  iii.  72. 

where  one  suffers  another  to  purchase  what  he  claims,  iii.  78,  75. 

where  one  suffers  another  to  expend  money  on  land  he  claims,  iii.  78. 

how  far  fraud  or  concealment  must  enter  into  the  act,  to  estop,  iiL  74, 
76,  77,  78. 

effect,  if  the  act  be  done  by  mistake  of  fact,  iii.  74,  77,  78,  80. 

one  bound,  though  mistaken,  who  induces  another  to  act,  iiL  79^  80. 

mistake  of  law  does  not  affect  an  act,  iii.  79. 

in  pais  just  as  effectual  as  by  deed,  iii.  74. 

no  one  bound  tn  pais,  who  would  not  be  by  deed,  iu.  75. 

can  only  be  availed  of  by  one  who  acts  upon  faith  of  the  other^t  act, 
m,  76. 
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bow  fkr  parties  estopped  hy  fixing  fences,  lines,  snd  fionndi,  between 

lands,  iiL  81  -  85. 
one  entering  upon  land  of  another  hj  exeentory  eontnct,  bound  by, 

iiL  85. 
5.  by  deed,  better  defined  tban  m  peas,  iii.  85. 

efiect  is  to  give  ralidity  to  a  deed  otherwise  void,  iiL  85. 

applies  only  to  parties  and  priries,  iiL  86,  99, 109. 

difierence  as  to,  between  indentures  and  deeds  poll,  iil.  8ft,  87. 

bow  fiu*  grantee  in  fee  may  deny  grantor's  title,  iii.  86,  87,  92. 

how  far  grantor  estopped  as  to  estate  described,  and  as  to  title,  in.  87^ 

91, 110. 
grantee  may  not  set  up  his  own  seisin  against  his  grantor,  iiL  87,  88. 
grantor  estopped,  to  deny  he  had  an  interest  in  the  land,  iiL  91,  92, 

97,  98. 
this  limited  to  those  who  could  make  a  good  deed,  ii.  91. 
effect  of  recitals  in  deeds  and  wills,  and  in  deeds  referred  to,  as  estop- 
pels, iii.  87,  93  -  96,  292. 
rule  does  not  apply  to  a  void  deed,  iiL  100. 
nor  to  collector's  deed  for  taxes,  iii.  206. 

how  far  grantor  estopped,  by  referring  to  a  street  as  bound,  iii.  98. 
distinctions  between  estoppels  in  evidence  and  in  point  of  estate^  iiL 

9S. 
grantor  may  not  deny  a  name  used  in  a  deed,  iii.  238. 
how  far  a  deed  estops  grantor  and  heirs  firom  claiming  the  land,  iiL 

88-111. 
feoffor  estops  himself,  but  not  his  heirs,  iiL  88,  102. 
release  passes  only  what  releasor  has,  iii.  89,  91,  99,  10^. 
deeds  under  uses  do  not  work  estoppels,  iii.  108, 109. 
except  in  California,  iii.  99. 
how  far  one  without  title  estopped,  to  claim  land  granted, iiL  97  - 100, 

110,111. 
titie  not  in  esse,  passes  by  estoppel  by  warranty,  iii.  89,  90, 101, 102. 
effect  of  grant,  with  or  without  warranty,  iii.  89,  90,  381. 
doctrine  of  estoppel  by  grant  with  warranty,  iii.  101  - 103, 110. 
such  estoppel  enures  to  the  first  grantee  of  the  estate,  iii.  103, 110. 
doctrine  of  estoppel  extends  to  mortgages,  iii.  99. 
if  covenantee  sue  and  recover  damages,  it  bars  his  claim  by  estoppel* 

iii.  104. 
a  grantor  may  disseise  grantee,  iii.  104. 

of  limiting  the  covenant  by  what  is  granted  in  the  deed,  iii.  105,  106. 
covenant  does  not  work  an  estoppel  if  deed  is  defective,  iii.  105. 
nor  if  the  deed  conveys  any  title  and  estete,  iii.  105. 
one  covenanting  for  title  in  autre  droit,  bars  his  personal  claim,  iii.  106. 
how  fsrfeme  covert  is  estopped  by  joining  with  husband  in  deed,  iil. 

106-108,  234. 
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persons  claiming  under  others  estopped,  are  so  themselyes,  E  110, 
111. 

case  of  Douglas  v.  Soott,  iii.  96,  97. 

how  &r  award  as  to  title  estops,  iii.  111. 

how  far  award  as  to  division  lines  binding,  liL  82. 

how  &r  the  doctrine  of  estoppel  hj  covenant  questioned,  iii.  lU,  111 

of  estate  in  after-acquired  land  created  hj  covenant  of  iraimtji 
899 ;  iL  264  ;  iii.  897,  407. 

(See  Dbbdb,  Cotenants.) 
ESTOVERS, 

in  what  thej  consist,  115-118. 

may  not  be  exchanged,  116. 

rule  as  to,  more  strict  in  England  than  here,  117. 

tenant  may  take  to  repur  house,  though  ruinous,  117. 

right  to,  passes  to  grantees,  118. 

(5ee  Estates  fob  Life.) 

tenants  at  will  entitled  to,  606. 
EVICTION, 

effect  of,  on  rent,  428. 

necessary,  in  order  to  recover  upon  covenant  of  wananty,  liL  40(. 
EXCEPTIONS, 

in  deeds,  how  construed  and  applied,  iii.  869  -  871. 

often  used  instead  of  reservation,  iiL  869,  875. 
EXCHANGE, 

of  land,  its  effect  on  dower,  185. 
EXECUTION, 

estates  by,  ii.  25. 

sale  on,  works  assignment  of  lease,  44(^. 

laws  and  statutes  as  to,  of  several  States,  iL  27-84. 

,  proceeding  on,  in  England,  by  elegit,  iL  26. 

how  far  a  lien  on  debtor's  lands,  iL  26  -  29. 
EXECUTORY  AND  EXECUTED, 

interest  distinguished,  28. 

trusts  defined  and  explained,  ii.  451  -458. 
EXECUTORY  INTEREST, 

of  springing  and  shifting  uses,  ii.  577. 
EXECUTORS   AND  ADMINISTRATORS, 

may  enforce  mortgages,  ii.  134,  135. 

either  of  two  or  more  may  underlet  or  assign  a  term,  404. 

how  far  may  apply  personal  to  redeem  mortgages,  iL  184,  185. 

cannot  do  it  if  estate  insolvent,  iL  185. 

cannot  disclaim  interest  of  deceased  under  a  lease,  404. 

when  trustees,  and  when  clothed  with  power,  iL  486,  614. 
EXECUTORY   DEVISES, 

definition  and  history  of,  ii.  632  -685,  650. 
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rales  as  to,  like  springing  uses,  &c.  ii.  683. 

how  far  transferable  or  transmissible,  ii.  682,  650,  662,  663,  675. 

not  a.n  estate,  bat  more  than  a  possibility,  ii.  682,  664. 

into  what  classes  divided,  ii.  635,  637. 

distinction  between,  and  remainders,  ii.  502, 640, 648, 649. 

whj  limitations  constraed  remainders,  if  possible,  ii.  639. 

something  foreign  from  the  common  law,  ii.  885. 

when  a  devise  over  may  be  a  remainder  or  ezecatory  devise,  ii.  642. 

where  contingent  remainders  and  ezecatoiy  devises  may  change  to 

each  other,  ii.  642,  643. 
limitation  may  take  effect  thongh  prior  contingent  one  fails,  iL  646, 

649. 
successive  limitations  good,  nnless  a  prior  one  takes  effect  in  fbe,  ii. 

646. 
executory  devises  indestructible,  ii.  649. 
holder  of  prior  estate  can  do  no  act  to  affect,  iL  675. 
how  affected  by  rules  against  perpetuity,  ii.  651-657,  674,  676. 

(See  Perpbtxhty.) 
limitations  after  "  failure  of  issue,"  &c.  ii.  647,  654-661,  667. 
1st  class,  a  fee  to  one  with  a  limitation  over,  ii.  635. 
2d  class,  a  freehold  to  come  into  effect  in  futurOf  or  on  conditioin,  iL 

636. 
must  be  friture  in  terms,  or  some  one  ready  to  take  at  devisor's  death 

ii.  637. 
when  the  estate  goes  out  of  devisor,  ii.  637. 

.  8d  dasB,  freehold  interests  in  chattels,  502 ;  iL  656,  660,  671  -  675. 
no  freehold  of  these  at  conimon  law,  iL  671. 
devise  of  a  term  at  law,  an  entirety,  ii.  672. 
no  estate  tail  in  chattels,  ii.  656,  657,  672. 
devise  of  the  use  of  a  chattel  is  of  the  chattel  itself,  ii.  673. 
when  devise  over  good  where  first  taker  has  power  of  disposal,  ii,  669, 

673. 
why  executory  devisee  takes  no  estate,  but  a  right,  ii.  664. 
a  ftiture  vested  interest  may  be  divested  by  contingency,  ii.  665,  666. 
distinction  between  contingency  of  an  estate  and  its  enjoyment,  ii. 

666. 
when  limitetions  subsequent  to  an  executory  devise  are  executory,  ii. 

667. 
where  limitations  construed  executory  to  give  them  effect,  iL  668. 
executory  devisee  may  stay  waste,  ii.  669. 
curtesy  may  be  had  in  an  estate  defeated  by,  153 ;  iL  670. 
EXPULSION, 

of  tenant  by  force,  when  lawful,  530,  537-541. 
what  amounts  to,  461,  462. 
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FAILURE   OF  ISSUE, 

effect  of  limitiiig  estates  after,  ii.  S47,  €54-661,  667. 

when  held  to  create  aa  estate  tail,  iL  655. 

when  too  remote  and  void,  tL  655,  656. 

tendeacf  to  constme  it  a  definite  &ilaie,  iL  656,  557. 
FALSA   DEMONSTRATIO  NON  NOCET, 

instances  ofj  iii.  844-347. 
FABM  LET, 

nsed  in  demisbig  laadi,  896. 
FATHER, 

his  no  right  to  leaae  child's  land,  404. 
FEALTY, 

an  iaciideBl  of  tennre,  81. 

doe  from  widow  to  heir,  289. 

not  due  from  tenant  at  will,  506. 

distinguished  fixm  oalh  of  alleiganoe,  81. 

always  doe  from  tenant  to  rerersioiier,  iL  851. 
FEOFFMENT, 

what  is,  and  how  made,  88,  30. 

deeds  of^  woric  no  fbrfeitore  now,  106 ;  liL  805. 

to  nse,  operation  of,  iL  891. 

deeds  of,  how  made  and  their  effect,  iiL  805. 

how  far  deeds  in  MasHudmsetts  are  soch,  iii.  811. 
FEE,  FEUD,  FIEF,  or  FEOD, 

what  it  is,  80. 

what  are  proper  fends,  and  lAaX  improper,  81* 

when  first  alienable,  40, 42, 67,  68. 

distinguished  fit>m  hoe  landsy  28. 
amdiiional,  76,  79,  81. 

{See  CoNDinoK.) 
determmoilej  77. 

{See  Determinable  Feb.) 
qualified  or  ftoie,  77. 

(See  Base  Feb.) 
£00,80-100. 

(See  Estates  Tail.) 
FEE  FARM  RENTS, 

what  are,  and  how  created,  iL  251,  252. 
FEE-SIMPLE, 

estates  in,  57-79. 

(See  Estate.) 

theoretically  entire,  and  infinite  in  duration,  iL  498. 

susceptible  oi  being  subdiTided,  iL  498. 

at  common  Uw,  limited  to  corporeal  property,  iL  498L 

**  absolute,"  meaning  of,  66,  76. 
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FEOFFEE  TO  USE, 

his  office  in  naes,  ii.  857. 

same  as  modem  tanstee,  ii.  357. 

relation  of,  to  cestui  que  uM,ii.  857. 
FEME  COVERT, 

(See  Masbisd  Woman.) 
FENCES, 

tenant  to  keep  in  repair,  185. 

bow  far  he  may  cut  timber  for,  185. 

duty  to  muntain,  may  be  fixed  by  prescriptioiiv  iL  837. 

this  extinguished  by  joint  ownership  of  both  parcels,  iL  83  7, 

how  far  adjacent  owners  estoj^ied  by  fixing  dividing  ones,  IL  81  -  85» 
142. 
FERRY, 

firanchise  of,  iL  68. 

independent  of  property  in  the  water  or  banks,  iL  269. 

does  not  afiect  the  right  to  navigate  the  water,  ii.  268. 

obligations  and  rights  of  owners  of,  iL  269. 

generally  regulated  by  statute,  270. 

interference  with,  a  nuisance,  ii.  270. 

how  far  one  may  be  a  nuisance  to  another,  iL  270. 

owner  of,  liable  for  injury  by  want  of  care,  iL  271. 

grant  of,  may  be  revoked,  iL  271. 
FEUDUM  TALIATUM,  81. 

(Su  Estates  Tail.) 
FEUDAL  LAW, 

its  origin  and  character,  26. 

when  introduced  into  England,  26,  27,  82,  38,  n. 

what  are  its  characteristics,  29,  80 ;  ii.  854,  855. 

uncertain  how  fiir  in  use  with  the  Saxons,  26,  27. 

recognized  only  the  right  to  occupy  land,  ii.  354. 

seruiceSf  what  are,  80,  31. 

what  base,  free  and  military,  87. 
FIDEI  COMMISSUM  OR  COMMISSI, 

under  the  Roman  law,  iL  356. 

its  resemblance  to  uses,  ii.  356. 
FIERI  FACIAS, 

writ  of,  effect  of  levy  on  land,  ii.  26. 
FILUM, 

aqucBj  iiL  853-857.    . 

(See  Thbbab  of  Stbbax.) 

vioB,  iiL  860-863. 
FINE,  (See  Hiohwat.) 

when  paid  as  a  feudal  service,  35,  88. 

regarded  as  a  mode  of  passing  a  title  to  lands,  84,  85,  317. 

abolished  in  England,  85. 
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rarelj  used  in  the  United  States,  85, 280. 

formerly  adopted  to  convey  lands  of  femes  covert^  817. 

to  lead  to  oses,  how  applied,  ii.  892. 
FIBES, 

tenant  not  liable  for  accidental,  186. 
FISH, 

right  to  take,  a  proJU  h  prendre  rather  than  easement,  iL  276. 
FISHERY, 

right  of,  an  easement,  ii.  287. 

how  the  same  may  be  guned,  iL  287. 

effect  on,  of  death  of  servient  owner,  iL  287. 
FIXTURES, 

what  are,  and  how  governed,  14  -  20. 

when  and  by  whom  may  be  removed,  15-20. 

attached  by  mortgagor,  pass  by  the  mortgage,  15, 17 ;  iL  149, 167. 

what  are  trade  fixtares,  16-18. 

when  removed  become  chattels,  20. 

when  buildings  may  be  removed  as  such,  188, 184. 

mortgagor  cannot  remove,  ii.  128, 148. 

rolling  stock  of  railroads  are,  in  some  cases,  iL  149. 
FLATS, 

law  of  Massachusetts  as  to,  iii.  860. 

may  be  sold  separate,  or  with  upland,  iii.  860. 

how  measured  where  shore  line  is  crooked,  iiL  867,  n. 
FLORIDA, 

Aliens^  may  hold  lands,  64 ;  iiL  44. 

Advancement  law  as  to,  iii.  41. 

Boundary^  how  far  reputation  a  proof  of,  iiL  865. 

Bargain  and  sale,  a  form  of  deeds,  ii.  420. 
•   Children^  illegitimate  made  heirs,  iii.  42. 

Descent,  laws  as  to,  iii.  24. 

DeedSy  good  if  sealed  only,  iiL  244. 

Dower,  of  all  the  husband  died  seised  of^  252. 

Entails  of  estates  prohibited,  99. 

Execution,  levy  of,  on  lands,  ii.  29. 

levy  of,  on  mortgagor's  right,  ii.  154. 

Joint  tenancies,  how  far  exist,  556. 

Judgment,  how  fiir  a  lien  on  land,  ii.  28. 

Limitation,  of  real  actions,  iii.  149.  • 

Leases,  what  not  within  statute  of  frauds,  895,  581. 

Married  women,  need  not  join  husbands  in  deeds,  iiL  280. 
rights  and  powers  of,  819. 

Mortgages,  how  assigned,  ii.  118. 
how  foreclosed,  ii.  240. 
assignee  of,  sues  alone,  ii.  228. 

Partition^  how  made  of  estates,  600. 
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Purchase-money,  yendor's  lien  for,  iL  9S. 

Scroll,  a  good  seal,  iii.  247. 

Widoufs  quarantine,  what  is,  255. 

Wills,  how  many  witnesses  required,  iiL  480. 
FLOWING  LANDS, 

hj,  one  joint  tenant  ousts  the  other,  558. 

of  another,  right  of,  gained  as  an  easement,  ii.  821. 

is  a  violation  of  the  right  of  property,  ii.  322. 

statute  rights  of,  for  mill  purposes,  ii.  822. 
FORCE, 

whea  tenant  may  be  expelled  by,  580,  587. 
FORCED  SALE, 

what  is,  859. 
FORECLOSURE,  641. 

(See  MoBTOAGBS.) 

FORFEITURE, 

how  far,  by  tenant  granting  too  large  an  estate,  106, 107. 

how  far  disclaimer  of  title  works  one,  107,  498. 

where  failing  to  pay  taxes  works  one,  112. 

how  far  attornment  or  collusion  works  one,  498. 

how  far  conveying  a  fee  by  a  widow  works  one,  229. 

if  tenant  at  will  suffer  the  land  to  be  set  off  for  his  debt,  it  woiks 

one,  508. 
by  reason  of  committing  waste,  187. 
for  crime  done  away  with,  ii.  47. 
by  breach  of  condition  of  lease,  415. 
what  amounts  to  waiver  of,  424,  425,  529. 
when  not  avoidable,  425. 
how  saved  by  tender  of  amends,  428  -425. 
of  a  right  to  notice  by  tenant  at  will  if  he  commit  wastei  524. 
FRANCHISE, 

in  what  it  consists,  ii.  267,  268. 

what  the  subject-matter  of,  ii.  268. 

how  created,  ii.  267,  270. 

charter  granting  one,  a  contract,  ii.  271. 

how  £u*  legislature  restricted  by  prior  grant  of  one,  ii.  272. 

IjBgislature  may  authorize  one  to  destroy  another  by  eminent  domain, 

ii.  271. 
subject  of  levy  fbr  debts  of  corporation,  ii.  278. 

(See  Bridqb.  —  Febbt.) 

FRANK  MARRIAGE, 

an  estate  in,  defined,  82. 
PRANK  TENEMENT, 

how  defined,  60. 
VOL.  in.  84 
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FRAUD, 

.  leases  obtained  bj,  ToidableY  not  Toid,  4M. 

how  soon  to  be  avoided,  if  at  all,  40S. 
FRAUDULENT  CONVEYANCES, 

what  embraced  under,  iii.  295-899. 

bona  fidt  parchaser  from,  holds,  iii.  299. 
FRAUDS.  STATUTE  OF, 

how  far  affecting  parol  leaaes,  531. 

exceptions  in,  as  to  leases  in  the  different  States,  591. 

how  far  riolated  by  the  effect  given  to  equitable  morigiyi,  iL  95. 

or  by  proving  an  absolute  deed  a  mortgage,  iL  50-58. 

does  not  apply  to  executed  licenses,  549,  550. 

first  to  require  deeds  to  convey  lands,  iiL  214. 

generally  adopted  in  the  United  States,  iii.  214. 
FREEHOLDER, 

who  is  regarded  as  such,  €0-92. 

bound  to  defend  or  maintain  the  estate,  62. 

must  answer  to  **  aid  prayer  "  of  tenant,  62. 

was  tenant  to  the  prmxpty  62. 

effect  of  judgment  against,  on  remaindernnan,  69. 
FREE  BENCH, 

widow's  dower  in  copyhold,  1 75. 

how  it  might  be  lost  and  regained,  175. 
FREEHOLD, 

what  estates  are,  and  why,  41 ;  iL  498. 

used  to  imply  quantity  of  estate,  42. 

created  by  livery  of  seisin,  42,  60. 

tenancy  of,  must  be  fiall  by  feudal  law,  51. 

what  are,  and  what  not  of  inheritance,  60. 

as  ordinarily  used,  implies  a  life  estate,  60. 

identical  with  Vhenan  ten«m«nftim,  60. 

is  never  in  abeyance  except  in  case  of  glebe  lands^  61,  62. 

tenant  of,  one  of  the  pcares  cwrinz^  60. 

he  might  be  juror  at  common  law,  60. 

is  said  to  be  seised  of  estate,  61. 

and  possession  convertible  terms  at  common  law,  iii.  306. 

cannot  be  created  to  commence  m  fidurOy  61 7  ii.  883, 497. 

how  far  it  may  be  by  bargain  and  sale,  ii.  383  -  388 ;  823, 325. 

can  only  be  conveyed  by  deed,  549. 

may  be  created  tn  Jkturo  by  covenant  to  stand  seised,  iiL  829. 

essential  qualities  of,  61,  62. 

when  it  merges  a  term,  480;  iL  671. 

what  are  incidents  to,  ii.  498. 

could  not  be  of  a  chattel  interest,  ii.  657,  671,  672. 

created  in,  by  springing  uses  and  executory  devvea,  iL  671  -67& 
FREE   SERVICES, 

what  were,  37. 
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FUTUEE  USE,  iL  664. 

(See  CoNTiNGnvT  XJbb.) 

6. 
GAVELKIND, 

dower  bj,  what  it  is,  175. 

seyeral  takes  by,  as  one  heir,  561. 

GEORGIA, 

Aliensj  may  hold  lands,  64. 

Advancement,  law  as  to,  iii.  41. 

Ahandonmentj  by  disseisor,  effect  of,  iiL  68. 

Bargain  and  sale,  a  form  of  deeds,  ii.  420 ;  iii.  818. 

Children,  illegitimate,  how  far  heirs,  iii.  48. 

posthamoQS  rights  of,  ii.  552. 
Confiscation,  of  lands  in,  iii.  188. 
Covenants,  what  in  use  in  deeds,  iiL  897. 
Deeds,  time  in  which  to  be  recorded,  iii.  287. 

when  recorded,  fued  in  evidence,  iiL  288. 

of  warranty,  not  an  estoppel,  iii.  112. 

how  many  witnesses  required,  iiL  248.  * 

forms  of,  in  use,  iiL  813. 

deposit  of,  creates  a  lien,  ii.  86. 
Damages,  rule  of,  in  coTcnants  of  warranty,  iiL  428. 
Descent,  laws  as  to,  iiL  24. 

how  far  seisina  fadi  sHpitem,  ii.  689 ;  iiL  14. 
Disseisee,  cannot  convey  lands,  iii.  294. 
Distress,  lies  for  rent,  ii.  256. 
Dower,  recovery  limited  to  seven  yean,  249. 
Estates  tail,  changed  to  fees,  99. 
Execution,  levy  of,  on  lands,  ii.  80. 
Poredostire,  of  mortgages,  how  made,  iL  840. 

who  parties  to  process  for,  iL  288. 

who  bound  by  it,  ii.  282. 
Heirs,  not  requisite  to  pass  a  fee,  41. 
Husband,  takes  whole  of  wife's  estate,  150. 
Joint  tenancies,  how  &r  they  exist,  556. 
Judgments,  from  liens  on  land,  ii.  28. 
Leases,  what  not  within  statute  of  frauds,  581. 

how  to  be  executed  by  agents,  895. 
lAen,  created  by  deposit  of  deeds,  ii.  86. 
Limitation,  of  real  actions,  iiL  68,  149. 

and  prescription,  seven  years,  iiL  68. 

upon  "  failure  of  issue,"  &c.  ii.  688. 
Mines,  belong  to  land-owners,  iiL  840. 
Mortgages,  mere  liens,  —  not  estates,  iL  102. 

may  not  be  proved  by  parol,  iL  51. 

bow  foreclosed,  iL  240. 
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Partition,  of  estates,  how  made,  699. 
Preseriptionf  time  of,  seven  years,  iiL  68. 
Scroll,  answers  for  a  seal,  iiL  247. 
ShelU^t  case,  rule  in,  prevails,  ii.  661. 
U»eB,  applied  in  conveyances,  ii.  411. 

charitable,  rules  as  to,  in  force,  iii.  439. 
TTtZZf,  how  many  witnesses  required,  iiL  480. 

marriage  and  birth  of  a  child  revoke,  iiL  468. 
Witnesses,  two  required  for  a  deed,  iiL  248. 

how  many  for  a  will,  iii.  480. 

GIFT, 

originaUy  a  feoffment  in  tail,  iiL  806. 

now  applies  to  any  transfer  without  a  consideration  paid,  iii.  806. 
GIVE  AND  GRANT, 

how  far  covenants,  iii.  411, 412. 
GLEBE  LANDS, 

exception  as  to  mle  against  abeyance,  62. 

person  seised  of^  as  a  corporation  sole,  78. 
GRANT, 

what  is  said  to  lie  in,  22 ;  iii.  806. 

distinction  now  done  away  in  England,  iiL  800, 806. 

originally  applied  to  incorporeal  interests,  22 ;  iii.  168. 

the  only  mode  of  acquiring  easements,  ii.  276. 

what  interests  passed  by  at  common  law,  22. 

express,  can  only  be  by  deed,  ii.  277. 

mnst  be  to  "  heirs"  to  create  an  inheritance,  71, 72. 

after  made,  grantor  in  possession  a  tenant  at  will,  611. 

of  an  easement,  proved  by  prescription,  642, 649. 

presumption  of,  answers  to  ^nodem  prescription,  iL  298. 

no  enjoyment  short  of  prescription  is  any  evidence  of  grants  iL  304. 

implied,  carries  what  is  necessary  to  enjoy  the  thing  granted,  E  278. 

what  easements  pass  by  implied  grant,  ii.  280, 288  -  288. 

that  of  prospect  never  passes  by  implication,  ii.  287. 

easements  apparent  and  continuous,  pass  with  parte  of  heritage,  i. 
288  -  298. 

easements  reserved  by  implication  in  a  grant,  iL  288, 289. 

when  a  grant  is  an  implied  covenant,  426 ;  iii.  411, 412. 

by  lessee,  operates  an  assignment,  448. 

is  now  applied  to  all  transfers  of  real  property,  ii.  894 ;  iu.  168,300. 

English  statute  mode  now  of  conveyance,  iL  894. 

deeds  of,  requisite  to  convey  incorporeal  hereditaments,  iiL  306. 

deeds  of,  only  operated  upon  the  right,  iii.  806. 

extends  now  to  conveyances  of  every  kind  of  interest  in  ItBdi,  uL 
806,  807. 

grant  has  become  a  generic  term  of  conveyance,  iiL  880. 
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what  are  sufficient  words  of,  in  a  deed,  iii.  829-831. 

grant  of  ose  of,  or  dominion  over  lands,  carries  the  land,  ilL  838. 

grant  of  rents  and  profits  of  land  carries  the  land,  iiL  838. 
GRANTOR, 

may  disseise  his  grantee,  iiL  88. 
GUARDIANS, 

leases  by,  of  ward's  lands,  404. 

effect  of  holding  lands  after  office  expires,  585. 

parent,  as  such  cannot  lease  lands,  404. 

demand  for  dower  may  be  made  on,  261. 

may  assign  dower,  259. 

HABERE  FACIAS  SEISIN  AM, 

writ  of,  in  dower,  268. 
HABENDUM, 

its  use  and  properties  in  a  deed,  iii.  371-875. 

words  in,  words  of  limitation,  iii.  873. 

required  in  deeds  by  statute  of  Massachusetts,  iiL  186. 
HAT  BOTE, 

or  hedge  bote,  what  it  is,  115. 

{See  Ebtovebs.) 
HEIR, 

defined  and  distinguished  from  assigns,  iiL  6. 

apparent  and  presumptive,  iii.  6. 

cannot  be  of  one  living,  iii.  6. 

at  law,  who  is,  iiL  6. 

apparent,  cannot  grant  his  interest  in  the  estate,  iiL  802. 
HEIR  LOOMS, 

what  are,  14. 
HEIRS, 

why  necessary  at  common  law  to  a  fee,  41,  71. 

**  of  the  body,"  one  person  at  a  time,  what  included,  iL  559. 

in  what  States,  not  required  to  create  a  fee,  41,  75. 

{See  the  States  severally.) 

when  not  necessary  to  carry  a  fee  in  wills,  74,  75. 

not  always  requisite  in  creation  of  trusts  in  fee,  72.  * 

not  requisite  in  legislative  grants,  72. 

''right,"  means  same  as  nmply  heirs,  72. 

releases  by  joint  tenants  pass  a  fee  without,  78. 

release  by  disseisee  to  disseisor,  carries  a  fee,  78. 

take  ancestor's  lands,  subject  to  his  debts,  76. 

of  lessor,  entitled  to  rents  of  leased  lands,  451. 

how  several  shall  sue  for  rent,  454. 

of  mortgagor,  when  they  can  call  on  personal  to  redeem  estate,  ii  184. 

words  of  limitadon,  may  be  of  purchase,  ii.  558, 560 ;  iii.  239. 
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fflGHWAY, 

as  a  boundary  of  land,  rulea  as  to^  iiL  S60-S€d. 
HEREDITAMENTS, 

what  they  are,  21. 

what  corporeal  or  mcorporeal,  21 ;  iL  249,  250. 

one  lies  in  liTeiy,  the  other  in  grant,  22. 

are  not  tenements,  ii.  250. 
HEBITAGES, 

severance  o^  when  cresting  easements,  ii.  268  -  292. 

applies,  though  the  paroels  are  not  locally  united,  iL  292. 
HOLDING, 

of  lands  by  tenant  of  lord,  29,  30. 

how  far  identical  with  seisin  by  the  feadal  law,  29. 
HOLDING  OVER, 

by  tenant,  effect  of,  533. 
HOMAGE, 

due  from  vassal  to  lord,  31. 

how  performed,  31. 
HOMESTEAD, 

law  of,  325-380. 

on  what  the  doctrine  of  rests,  326,  367,  870,  876. 

what  is  implied  in  the  tenn,  826,  829. 

rules  applied  in  construing  the  right,  326. 

the  system  of,  a  recent  one,  327. 

what  kind  of  estate  it  resembles,  825, 846, 849, 851. 

attaches  only  to  a  residence,  in  favor  of  an  occupant,  829, 382,  S3S. 

may  attach  to  a  hotel  in  some  cases,  883. 

does  not  attach  to  mills,  factories,  &c.  381. 

may  attach  to  offices  and  shops,  885. 

what  necessary  to  constitute  a  residence,  335. 

whether  it  applies  to  estates  in  common,  838. 

distinctions  as  to  city  and  agricultural  lots,  380. 

can  only  be  one  at  a  time,  372. 

gaining  a  new  one,  abandons  a  former  one,  872. 

setting  out  premises,  how  far  necessary,  839. 

how  far  alienable,  and  how  it  may  be  lost,  861. 

act  of  wife  requisite  in  conveying  the  same,  861. 

What  is  meant  by  forced  sale,  359. 

generally  exempt  from  debts,  &c.  of  owner,  858l 

not  exempt  as  to  purchasenacioney,  358. 

generally  liable  lor  mechanic's  liens^  858. 

liable  in  some  States  for  prior  existing  debts,  853. 

law  of,  depends  on  statutes,  826. 

modes  of  procedure  to  enforce  same,  878, 

in  how  many  States  recognised,  325. 

whe^er  applied  to  estates  for  years,  887. 
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whether  applied  to  houMg  on  others'  lands,  887. 
whether  applied  to  estates  contracted  for,  887. 
does  not  attach  to  estates  of  trustees,  887. 
effect  on,  of  changing  county  to  citj  lots,  880. 
estate  goes  to  wife  and  children  on  father's  death,  847. 
Alabama^  what  is  exempt  under,  888. 
ArkansaSf  what  is  exempt  by  law,  888. 
California,  who  may  claim  under,  327. 

what  estate  exempt  under,  880. 

how  ascertained  and  declared,  889. 

right  of  wife  in,  847. 

to  what  clums  subject,  and  how  leried,  858. 

wife  must  join  in  deed^to  convey,  862. 

how  it  may  be  abandoned,  862, 872. 

if  divorced,  wife  may  have  it  set  out,  878. 

husband  and  wife  join  to  enforce,  878. 

no  decree  binds  wife  unless  a  party,  878. 
Gtorgiay  who  may  claim  in,  827. 

what  estate  is  exempt  under,  880. 

how  set  out  and  declared,  840. 

for  what  debts  liable,  and  how,  854. 

wife  must  consent  to  sale  of,  868. 

removing  from  not  an  abandonment,  878. 
lUmois,  who  may  claim  in,  827. 

what  is  exempted  as  such,  881. 

how  excess  of  divided  and  sold,  840. 

for  what  debts  subject  to  levy,  354. 

wife  must  join  to  convey,  868. 

wife  must  expressly  waive  the  right,  864. 

the  right  lost  by  abandonment,  865. 

lost  by  ceasing  to  occupy  or  have  a  family,  878. 

widow  cannot  aff'ect  children  by  her  acts,  878. 

wife  may  bar  herself  by  joining  in  a  deed,  878. 

right  of  wife  in,  848. 
Indiana,  who  may  claim  in,  827. 

what  is  exempt  as  such,  881. 

how  selected  and  ascertained,  841. 

widow  claims  independent  of  a  devise,  848. 

for  what  debts  liable  to  levy,  855. 

wife  must  join  and  acknowledge  deed  to  pass,  865. 

right  may  be  waived  without  deed,  874. 
Iowa,  who  may  chiim  in,  827. 

what  is  exempt  as  such,  882. 

how  selected  and  made  known,  841. 

wife  takes  as  survivor,  and  heiis,  348. 
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/oiMx,  for  what  debts  liable  to  leyy,  855. 

mortgage  ot,  by  htuband  and  wife,  good^  865. 

inaj  be  lort  by  abandonment,  866,  875. 

lost  bj  changing  it  for  a  new  one,  874. 

waived  by  not  insiiiting  on  it,  when,  878. 
Kamoif  what  is  exempt  as  such,  888. 
J)fam«,  who  may  claim  in,  828. 

what  is  exempt  imder,  882. 

how  set  oat  and  made  known,  841. 

widow  occupies  during  widowhood,  848. 

for  what  debts  and  liens  liable  to  levy,  856. 
MoisachuseUSf  who  may  claim  in,  828. 

what  may  be  claimed  as,  882. 

how  ascertained  and  declared,  842. 

widow  occupies  daring  widowhood,  848. 

widow  has  it  in  addition  to  dower,  848. 

the  interest  in,  a  freehold  estate,  849. 

for  what  debts  liable,  and  how  levied,  856. 

effect  of  mortgage  t>f  estate  by  husband,  856. 

husband  and  wife  may  jointly  convey,  866. 

widow  and  guardian  of  children  may  convey,  867. 

may  be  mortgaged  for  purchasennoney,  867. 

gaining  a  new  one  defeats  the  former,  875. 

how  lost  by  abandonment,  875. 

child  wuves  by  ceasing  to  occupy,  875. 

how  set  out  by  process  of  law,  878. 
Miehiganf  who  may  claim  in,  828. 

what  estate  exempt  under,  888. 

how  selected  and  declared,  848. 

not  liable  for  any  debts  in,  857. 

widow  has  rents  of  during  widowhood,  849. 

wifb  most  join  in  deed  to  defeat,  875. 

a  single  man  may  waive  by  parol,  875. 

wife  may  have  process  to  enforce,  879. 
Ifinnesoto,  who  may  clium  in,  828. 

what  may  be  claimed  under,  888. 
'     for  what  debts  liable  to  levy,  857. 

no  formal  setting  out  necessary,  848. 

widow's  estate  during  widowhood,  849. 

may  be  lost  by  abandonment,  875. 

descends  to  widow  on  death  of  owner,  850. 
3lusotirt,  what  is  exempt  under,  888. 
Missiirippi^  who  may  claim  in,  828. 

what  is  exempt  under,  884. 

how  set  out  and  declared,  848. 
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New  Jersey^  what  is  exempt  nnder,  838. 
New  ffampshiref  who  may  claim  in,  828. 

what  IB  exempt  under,  884. 

for  what  debts  liable  to  levy,  857. 

no  estate,  till  set-off,  goes  to  widow  and  cluldien,  850. 

absence  from  estate  no  abandonment,  875. 

widow  does  not  lose  it  hj  manying,  876. 

selection  of,  to  be  made  hj  the  officer,  848. 
New  Yorky  who  may  claim  in,  828. 

what  is  exempt  under,  884. 

for  what  liable  to  levy,  858. 

how  ascertained  and  declared,  844. 

may  not  be  sold,  widow  takes  for  life,  850. 

may  be  released  as  other  estates,  869. 

oeasing  to  occupy,  no  abandonment,  876. 
Nmih  Oarolinaj  who  may  claim,  829. 
Ohio,  who  may  claim  in,  328. 

what  is  exempt  under,  834. 

subject  to  what  liens,  859. 

how  leyy  of  execution  on,  made,  859. 

right  to,  remains  to  minor  children,  850. 

wife  must  join  to  convey,  869. 

temporary  absence  no  abandonment,  876. 

sheriff  sets  out  the  share,  844. 
Pennsylvania,  what  is  exempt  by,  835. 

what  debts  subject  to,  859. 

debtor  claims  it  when  levied  on,  844. 

widow  take  it  for  self  and  children,  if  any,  851. 

neglecting  to  claim  when  a  waiver,  876. 

living  a  mortgage  of  a  waiver,  876. 
South  Carolina,  what  is  exempt  by,  835. 

may  be  set  off  by  judge  of  probate,  845. 

how  the  owner  may  waive,  859. 

sheriff  setslbff  debtor's  share,  845. 
Tennessee,  what  is  exempt  by,  838. 
Texas,  what  is  exempt  by,  835. 

what  debts  it  is  liable  for,  859. 

what  is  meant  by  a  forced  sale,  859. 

a  wife  requisite  to  the  right,  851. 

a  fiiither  may  defeat  children's  rights  in,  869. 

wife  must  join  to  convey,  869. 

acquiring  a  new,  relinquishes  a  former  one,  870. 

how  lost  by  abandonment,  376. 

removing  to  another  State  abandons,  376.  % 

wife  loses  by  abandoning  husband,  877. 

wife  may  litigate  her  own  claims,  380. 
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Vermont^  who  maj  claim  in,  98& 

wliat  10  exempt  under  it,  336. 

for  what  debts  liable,  360. 

descends  to  wife  in  fise,  and  cfaildieOf  S51|  371. 

widow  maj  not  hare,  and  dower,  371. 

for  what  mortgage  of^  good,  370. 

gaining  a  new,  relinqoishes  a  fi>nner,  371,  377. 

widow  may  have  partition  o^  380. 
West  VirgmiOf  who  may  claim  in,  328. 
Wiiconsin,  what  is  exempt  under,  336. 

for  what  debts  liable,  360. 

descends  to  widow  during  widowhood^  352. 

how  selected  and  notified,  345. 

wife  must  sign  and  acknowledge  deed,  371. 

voluntary  removal  fiom,  abaodoofly  377. 
HOUSE  BOTE, 

In  what  it  consists,  115. 

(5tf«  Ebtotsbs.) 
HOUSE, 

when  real  and  when  personal  property,  3, 4,  IS,  551. 
what  passes  under  a  grant  of,  iii.  336. 
one  may  have  a  fee  in  part  of^  12. 
when  the  builder  may  remove  it,  551. 
when  materials  of,  may  be  conveyed  as  personal,  iiL  301. 
,  when  leased,  how  far  warranted  fit  for  use,  472. 

one  part,  how  far  bound  to  support  or  repair  another,  iL  SS5, 

336. 
has  no  right  of  mq)port  firom  adjaeent  land  but  by  preseriptiQa,  n. 

330,  834. 
what  right  to  support  of,  in  working  mines,  iL  333. 
what  right  to  support,  from  adjacent  houses,  iL  333. 
in  taking  down,  what  care  to  be  used,  and  notice  given,  iL  334^ 
rights  of,  as  to  party  walls,  ii.  334,  335. 
HUSBAND  AND  WIFE,  h 

how  they  hold  joint  estates,  314,  315. 
when  they  may  be  tenants  in  common,  315, 577, 579, 
when  tenants  in  entirety,  314,  577. 
their  share  in  lands,  if  held  with  another,  579. 
separate  ovmers  or  heirs  to  same  ancestor,  315. 
of  actions  by,  for  injury  to  wife's  lands,  315. 
of  leases  by,  of  wife's  separate  estate,  404. 
seisin  of,  of  her  lands,  a  joint  one,  166,  312,  313. 
wife  of  disseisor  cannot  tack  her  possession  to  his,  iiL  131. 
"wife  not  barred  by  disseisin  of  husband  and  henel(  iiL  133. 
how  far  wife  can  act  by  attorney,  iiL  232,  233. 
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HUSBAND, 

rents  dae  at  his  death,  go  to  his  ezecnton,  812. 

his  interest  in  wife's  land  a  freehold,  S12,  818. 

is  tenant  to  the  praecipe  of  wife's  land,  812. 

is  not  sole  seised  of  wife's  land,  166,  812,  818. 

his  right  of  curtesy  inchoate  till  child  bom,  818. 

cannot,  at  common  law,  convey  lands  to  wife,  815,  816. 

may  convey  to  wife  by  statute  of  nses,  816. 

may  devise  lands  to  her,  816. 

if  wife  die  without  issue,  his  right  ceases,  818. 

when  liable  for  waste  on  wife's  land,  818. 

of  leases  by  him  of  wife's  land,  404. 

how  far  term  of  wife  merges  in  his  freehold,  482. 

effect  of  his  conveyance,  on  being  disseised  of  wife's  land,  16  7,  n« 

L 
ILLINOIS, 

AUen  widows,  have  dower,  64. 

Age,  wife  of  eighteen  may  make  a  deed,  iii.  280. 

all  females  of  eighteen  may  make  wills,  liL  488. 
Advancement^  laws  as  to,  iii.  41. 
Bargain  and  Sale^  a  form  of  deed,  ii  420. 
Children,  illegitimate,  when  heirs,  iiL  42. 

posthumous  law,  as  to,  iii.  44. 
CoUectar^s  deed,  need  not  be  recorded,  iii.  208. 
Contingent  remainder,  without  a  prior  estate,  iL  550. 
CavenaniSj  implied  by  what  words,  iii.  418. 

what  words  create,  in  deeds,  iiL  417. 
Curtesy,  recognized  as  a  right,  150. 
Descent,  laws  of,  iii.  24. 
Deeds,  require  two  witnesses,  iii.  248. 

executed  with  a  scroll,  same  as  a  seal,  iii.  248. 

if  recorded,  are  evidence,  iii.  288. 

not  recorded,  valid  to  all  having  notice,  iii.  290. 

must  be  acknowledged  to  be  evidence,  iii.  248. 

of  quitclaim,  a  mode  of  conveyance,  iii.  812. 
Devise,  what  estate  is  created  by,  75. 
Distress,  lies  for  rent,  ii.  256. 
Dower,  may  cover  half  the  estate,  1 74. 

not  subject  to  mechanic's  lien,  198. 

paramount  to  creditor's  claim,  289. 

is  of  all  husband  has  been  seised,  251. 

may  be  in  land  contracted  for,  252. 

may  be  set  out  by  judge  of  probate,  260. 
Divorce,  effect  of,  on  wife's  land,  298,  294. 
Estates  taU,  to  what  changed,  99. 

at  will,  how  determined  by  notice,  527. 
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Foreclosure,  who  partiet  to  suit  for,  ii.  232,  288. 
Females,  eighteen  yean  old,  may  make  wills,  ilL  438. 
Heirs,  not  reqninte  to  a  fee,  41. 
JokU  estates,  held  to  be  in  common,  556. 

tenancies,  how  far  recognized,  556. 
Judgment,  form  liens  on  land,  iL  28. 
Incases,  what  not  within  statute  of  frauds,  895. 

Stat  of  82  Hen.  VIIL,  ch.  84,  in  force,  482. 
Limiiation,  of  real  actions,  iiL  149. 
Marfied  women,  rights  and  powers  of^  819. 

deed  of,  void,  unless  acknowledged,  iiL  229. 

deed  of,  good  if  eighteen  years  old,  iiL  280. 

may  make  wills,  iii.  484. 
Mortgages,  when  barred  by  lapse  of  time,  iL  172. 

may  be  discharged  on  record,  ii.  1 78. 

how  foreclosed,  ii.  245. 

may  be  proyed  to  be  by  parol,  iL  51. 
PtircJ^«^money,  creates  a  lien,  iL  88. 
Prescription,  for  light  and  air,  in  force,  iL  818. 
Partition,  how  made,  596. 
Statute  82  Hen.  VUI.,  ch.  84,  adopted  here,  482. 
Waste,  action  of,  lies,  144. 
Widow's  quarantine,  what  it  is,  255. 
WHU,  what  witnesses  requisite,  iiL  481. 

pass  after  acquired  estate,  iii.  432. 

may  be  made  by  females  of  eighteen,  iiL  488. 

may  be  made  by  married  women,  iiL  484. 
Witnesses,  two  required  for  a  deed,  iii.  242. 

how  many  for  a  will,  iiL  481. 
WUl,  estates  at,  how  determined  by  notice,  527. 
IMPEACHMENT  OF  WASTE, 

leases  exempting  tenants  from,  186. 
IMPLIED, 

covenants,  in  leases,  426,  427. 

created  by  ** grant,"  ^^demise,"  <*  lease,"  &c.  in  deeds,  iiL  411, 411 

eondUion,  at  common  law,  what  is,  ii.  8. 

in  leases,  what  are,  414. 
estates  created  by  will,  though  not  given  therdn,  iiL  449. 
tnuts,  what  are  such,  ii.  487. 

(See  Trusts.) 
IMPROPER  FEUDS, 

what  are,  81. 
IMPROYEMENTS^ 

one  tenant  in  common  cannot  make  a  charge  to  the  other,  571. 
nor  can  he  hold  these  exclusively,  571. 
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tenant  for  life  cannot  claim  for,  of  reversioner,  110. 
if  made  hy  mortgagor,  thej  pass  to  the  mortgagee,  ii.  148, 167. 
how  far  widow  may  have  dower  in,  271,  275. 
INCLOSURE, 

actual,  how  far  necessary  to  constitute  disseisin,  iii.  195, 136.       ^ 
INCORPOREAL  HEREDITAMENTS, 

what  they  are,  21 ;  ii.  249,  250,  267,  275. 
how  far  the  subjects  of  lease,  407. 
of  dower  in,  195. 
may  be  held  in  fee-simple,  70. 
are  subjects  of  entailment,  83. 
INCUMBRANCES, 

when  tenant  bound  to  pay  toward,  110. 

what  rule  applied  in  apportioning,  110,  282, 283 ;  iL  196. 

{See  Appobtionmemt.) 
what  constitutes,  iii.  891  -  396. 
INDENTURE, 

of  lease  works  an  estoppel,  399. 
distinction  between,  and  deeds  poll,  iiL  278, 280. 
INDIAN  TITLE,  548;  iii.  168, 182. 

(See  Aboriginal.) 
INDIANA, 

Advancement,  laws  of,  iii.  41. 

Bargain  and  Sale,  a  form  of  deed,  ii.  420. 

ChUdreny  illegitimate,  how  far  heirs,  iii.  42. 

marriage  of  parents  renders  legitimate,  iii.  42. 

posthumous,  rights  of,  ii.  552 ;  iii.  44. 
Contingency,  what  remoteness  of,  affecti  estates,  ii.  551. 
Common  tenants  in,  liable  for  waste,  591. 
Curtesy  abolished,  150. 

Contribution,  to  redeem  mortgages,  order  of,  iL  191. 
Damages,  if  warrantee  evicted,  iii.  423. 
Deed,  quitclaim,  a  form  of  conveyance,  ii.  i20, 

two  witnesses  to,  requisite,  iii.  248. 

must  be  acknowledged  to  be  evidence,  iii.  248. 

in  what  time  to  be  recorded,  iii.  288. 

what  constitutes  recording,  iii.  285. 

good,  though  not  recorded,  to  all  knowing  it,  iii.  290. 
Disseisee,  cannot  convey  land,  iii.  294. 
Descent,  laws  of,  iii.  25. 
Dower,  an  estate  in  fee,  1 73. 

not  subject  to  mechanic's  lien,  193. 

whether  devise  shall  be  in  lien  of,  308. 
Divorce,  effect  on  wife's  land,  293,  294. 
Devise,  when  taken  in  lieu  of  dower,  308. 


542        *  niDEZ. 

INDIANA  —  ConHnued. 

Di8tres$f  lies  for  rent,  iL  256. 
Eauaet  tail,  abc^hed,  99. 

may  be  limited  to  abridge  prior  ones,  ii.  551. 

bow  affected  by  remotenen  of  oontiDgencj,  ii.  551« 
^  Ex&attitmf  levy  on  land,  ii«  80. 

levy  on  mortgagor's  interest,  ii  154. 
Poredosure  of  mortgage,  bow  made,  iL  240. 

wbo  parties  to  sait  for,  ii.  230. 

suit  for,  and  for  tbe  debt,  ii.  228. 
Fees  tail,  changed  to  fees  simple,  ii.  551. 
Freehold,  may  be  created  in  futuro,  ii.  550. 
Joint  estates,  beld  to  be  in  common,  556. 

tenancies,  bow  far  exist,  556. 
JudgmeniB^  form  liens  on  land,  ii.  28. 
Leases,  if  by  parol,  are  at  will,  395,  581. 
Limilations,  of  real  actions^  iiL  150. 
Limilalion,  upon  *<  failure  of  issue,"  ii.  682. 
Married  women,  rights  and  powers  of,  820. 

cannot  acknowledge  deed  by  attorney,  ill.  283. 

may  make  wills  of  their  lands,  iiL  484. 
Mortgages,  proved  to  be  by  parol,  ii.  51. 

give  no  right  to  possession,  iL  108. 

bow  assigned,  ii.  114. 

bow  foreclosed,  iL  240. 

suit  to  foreclose  and  for  tbe  debt,  ii.  228. 

order  of  contributing  to  redeem,  ii.  191. 
PtircAiue-money,  forms  a  lien  on  land,  ii.  88,  92. 
Partition  of  estate,  how  made,  596. 
Perpetuity,  rules  of,  ii.  680. 
Remainder  may  be  afler  a  fee,  ii.  551. 

not  affected  by  defeating  pri<Nr  estate,  iL  551. 
Scroll,  answers  to  a  seal,  iiL  247. 
Uses,  applied  in  conveyances,  ii.  411. 
Waste,  lies  by  a  tenant  in  common,  599. 

what  action  lies  for  waste  done,  148. 
Witnesses,  two  required  to  a  deed,  iii.  248. 

bow  many  required  for  wills,  iiL  481. 
Warranty  of  tiUe,  when  implied,  iiL  417. 
WQls,  how  many  witnesses  required,  iii.  481. 

married  women  may  make,  iii.  434. 
INFANT, 

not  affected  by  estoppel  as  to  title,  400. 

how  far  bound  by  deeds,  leases,  &c.  401 ;  iiL  226. 

deed  of,  voidable,  not  void,  iiL  225. 

cannot  be  avoided  while  an  infant,  iiL  226. 
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deed  of,  what  act  will  ratify  snch  deed,  ill.  296^ 

how  disaffirm  deed  or  lease,  401. 

within  -what  time  he  may  disaffirm,  403. 

how  affirm  or  give  effect  to  leases,  &c.  402, 406^ 

when  bound  by  a  lease,  as  a  neeessaiy,  406. 
INHERITANCE, 

what  are  words  o^  at  caamion  law,  71. 

when  it  will  pass  without "  heirs,"  72,  558,  561. 
INJUNCTION, 

to  stay  waste  when  granted,  145,  146,  318. 

in  &vor  of  one  co-tenant  against  another,  570. 

by  owner  of  a  ferry  against  a  nuisance,  ii^r  270. 

by  mortgagee  against  mortgagor,  to  stay  waste,  ii.  129. 

by  lessor,  to  prevent  lessee  cutting  wood,  487. 

to  stop  nuisance  to  an  easement  before  actual  damage,  iL  2S7,  840. 
INSANE, 

and  persons  non  composy  how  far  bound  as  lessors,  400, 401. 

how  they  may  avoid  their  acts,  401. 

what  acts  and  deeds  of  void,  400,  401. 

what  acts  and  deeds  voidable  only,  401 ;  iii.  226. 

how  they  may  ratify  these,  iii.  226,  227. 

may  be  made  lessees,  406. 
INSOLVENT, 

assignee  of,  when  bound  by  covenants  in  lease  made  with  the  debtor, 
456,  457. 

may  elect,  whether  to  accept  the  lease  and  covenants,  or  not,  457. 
INSURANCE, 

condition,  not  to  alien,  not  broken  by  mortgaging,  ii.  156. 

effect  of  aliening  after  assigning  the  policy,  ii.  215,  216. 

both  mortgagee  and  mortgagor  may  have  independent  policies,  ii. 
218-215. 

how  far  insurer  may  be  subrogated  to  place  of  mortgagee,  ii.  218  - 
215,  n. 

generally,  mortgagee  may  not  chaige  for,  iL  212. 

when  he  may  insure  at  mortgagor's  charge,  iL  212,  216. 

when  either  accountable  to  the  other  on  account  of,  iL  212-216. 

when  mortgagor  and  mortgagee  must  join  in  suit  for,  iL  216. 

effect  of,  if  made  by  lessor  or  leasee  of  an  estate,  468. 

how  far  lessor  insured  is  bound  to  rebuild,  468. 
INSTANTANEOUS  SEISIN, 

what  is  such,  204  -  208. 

its  effect  on  dower,  204. 
INTENT, 

general,  in  a  will,  how  fiur  it  controls  particular,  iL  540. 

not  to  be  defeated  by  a  particular  one,  iL  559. 
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INTERESSS  TERMINI, 
defined,  887,  889. 

may  be  enforced  hj  executors,  &c.  890. 
10  the  subject  of  grant,  &c.  891. 
cannot  be  surrendered,  891. 
how  it  may  be  extinguished,  891. 
holder  of,  liable  for  rent,  892. 
rules  as  to,  apply  to  all  leases  injuturo,  891. 
INVESTITURE, 

the  act  of  conferring  a  feud,  80, 44. 
how  it  was  performed,  44. 
IOWA, 

Advancement,  laws  as  to,  iii.  41. 

Alienage,  no  disability  of,  64. 

Attorney,  wife  may  make  deed  by,  liL  288. 

Common,  tenants  in  may  have  waste,  591. 

Contributing,  to  redeem  mortgages,  order  of,  iL  191. 

Children,  illegitimate,  how  far  heirs,  iiL  42. 

Covenant*,  in  deeds,  how  construed,  iii.  418. 

what  words  create  in  deeds,  iii.  418,  416. 
Charitable,  uses  adopted  here,  iii.  489. 
Conveyance,  of  lands,  without  a  deed,  ii.  420. 
Deeds,  need  not  be  sealed,  iL  420 ;  iii.  244. 

unrecorded  good  to  all  with  notice,  iii.  290. 
Damages,  what  recorered  of  warrantor,  iiL  428. 
Descent,  laws  of,  iii.  26. 
Devise,  what  estate  it  creates,  75. 
Dotoer,  is  at  common  law,  178. 

is  of  equitable  estates,  191. 

is  of  all  husband  was  seised  of,  251. 
Freehold,  how  far  may  be  created  in/uturo,  ii.  550. 
•  Foreclosure,  of  mortgages,  suit  for  and  the  debt,  iL  22& 
Heirs,  not  requisite  to  pass  a  fee,  41. 
Joint,  estates  held  to  be  in  common,  556. 

tenancies,  how  far  exist,  556. 
Judgments,  form  liens  on  lands,  ii.  26. 
Leases,  what  are  not  within  statute  of  firands,  895,  581. 
Limitation,  of  real  actions,  iii.  151. 
Married  toomen,  their  rights  and  powers,  820. 

may  make  deeds  by  attorney,  iii.  288. 

may  act  as  trustees,  ii.  481. 
Mortgages,  a  conveyance  of  land,  ii.  102. 

how  foreclosed,  ii.  244. 

suing  on  to  foreclose  and  for  debt,  iL  228. 

order  of  contributing  to  redeem,  ii.  191. 

may  be  discharged  on  record,  iL  178. 
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Mortgages,  power  of  sale  executed  hy  adminiBtrator,  ii.  74. 
may  be  proved  to  be  by  parol,  ii.  61. 

PotoeTj  of  sale  in  mortgage  executed  by  administrator,  ii.  74. 

PurcAose-money,  a  lien  for  on  land,  ii.  88,  98. 

Partition^  of  lands,  how  made,  601. 

Perpetuity t  rules  as  to,  ii.  681. 

Waste,  form  of  action  for,  188. 

lies  against  tenant  in  common,  591. 

Wm,  what  witnesses  to  required,  iii.  481. 
IBBIGAHON, 

riparian  right  of  water  for,  ii.  820,  821. 

quantity  to  be  applied  depends  upon  state  of  the  stream,  iL  820,  821. 

gives  no  right  to  stop  the  stream,  ii.  821. 

not  to  be  exercised  against  prescriptiye  rights  of  mills,  ii.  828. 
ISLANDS, 

of  property  in  new  ones  formed,  iiL  55. 

when  divided  by  the^um  aqum,  iii.  56. 
ISSUE, 

means  same  as  descendants,  ii.  560,  610. 

when  a  word  of  purchase,  and  when  of  limitation,  iL  561. 

always  of  purchase  in  a  deed,  ii.  561. 

(See  Failure  of.) 

J. 
JOINT  TENANCY, 

what  are  its  characteristics,  552,  558. 

trustees  usually  hold  their  estates  in,  559. 

shares  of  owners  presumed  equal,  558. 

the  owners  have  one  estate,  558. 

hoi^  distinguished  from  coparcenary,  560,  561. 

what  meant  by  ^  per  my  et  per  tout,"  558. 

survivorship  a  distinctive  quality,  558,  554. 

may  exist  in  fees  or  less  estates,  554. 

may  exist  in  mortgages,  576 ;  ii.  186. 

can  only  be  acquired  by  a  single  act  of  purchase,  554. 

must  have  unity  of  interest,  title,  time,  and  possession,  554. 

imity  of  time  dispensed  with  under  uses  and  wills,  554. 

corporations  cannot  hold  by,  554. 

in  England,  joint  ownership  presumed  to  be,  554. 

in  United  States,  presumed  to  be  in  common,  555. 

in  what  States  they  prevail,  and  in  what  abolished,  555,  556,  n. 

(See  the  States  severally.) 
bow  far  two  disseisors  are,  555. 
husband  and  wife  do  not  hold  in,  814,  815. 
purchase  by  one  of  adverse  title  enures  to  all,  557. 
TOI*.  m.  85 
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entry  and  poflseasion  of  one,  lure  for  all,  556. 

must  sue  and  be  sued  together,  557. 

Borviyor  acquires  no  new  title,  557. 

he  takes  the  estate  free  of  co-tenants'  clu^ges  npcni  it,  557. 

either  may  sever  the  estate  by  conveying  his  share,  558. 

they  may  sever  by  mutoal  agreement,  or  exclusive  enjoyment  of  piiii» 
557. 

the  purchaser  of  a  share  becomes  tenant  in  common,  558. 

to  convey  to  a  stranger,  requires  a  grant  with  words  of  inheritance,  558. 

one  may  release  to  the  other,  and  it  carries  a  fee,  558. 

one  tenant  may  mortgage  his  share  to  a  stranger,  559. 

Joint  mortgages,  576;  ii.  136. 

{See  MoRTOAGES,  I.) 

a  devise  of  a  tenant's  share  of  no  avail,  559. 

grant  of  an  estate  to  two,  and  the  survivor  does  not  make  tfaem  jobk 
tenants,  559. 

one  may  have  waste  against  the  other,  557. 

one  may  oust  the  other,  by  flowing  the  land,  558. 

are  subject  to  neither  dower  nor  curtesy,  560. 

how  it  may  be  terminated,  560. 

when  and  how  partition  may  be  made,  560. 
JOINTURE, 

as  a  bar  of  dower,  248,  296,  302,  803. 

rests  upon  the  doctrines  of  uses,  297. 

now  gone  into  disuse  in  England,  296. 

what  are  essential  to  a  good  one,  298,  304,  305. 

in  law  and  in  equity,  and  their  difference,  297,  301,  305. 

when  good,  though  not  a  joint  estate,  299. 

when  wife  bound  by,  though  a  minor,  299,  301, 305. 

when  she  must  assent  to,  to  be  bound  by,  300,  302,  305. 

effect,  if  she  is  evicted  of  Jointure  lands,  300,  304. 

not  lost  by  elopement  and  adultery,  801. 

how  far  effectual,  if  settled  after  marriage,  300. 

lands  held  as,  estates  for  life,  301. 

effect  of  conveyance  of  jointure  lands,  301. 

equitable,  equally  effectual  as  legal,  301,  302,  304. 

when  not  bound  by,  if  an  infant,  302. 

not  bound  by  a  chattel  interest,  except  by  express  aannt,  80S. 

what  would  be  a  good  jointure,  302. 

when  widow  may  elect  it  or  her  dower,  302. 

how  equity  applies  a  jointure  in  bar  of  dower,  306. 

rights  of  widow,  if  evicted  of  jointure,  303,  304,  810. 

what  is  a  testamentary  jointure,  306. 

accepting  it,  cuts  off  claim  on  aliened  estates,  307. 

when  widow  may  take  it,  and  dower,  306, 307.  • 
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if  obliged  to  elect,  when  to  be  done,  306  -  809. 
'    when  held  to  take  as  a  substitate  for  dower,  806. 

if  she  takes,  she  has  the  right  of  a  purchaser,  806. 

in  what  States  presnmed  to  be  in  lieu  of  dower,  807,  808. 

by  what  her  election  is  evidenced,  809. 

State  statutes  upon  the  subject,  801,  805,  807-809. 
JOINT  ESTATES, 

what  have  this  quality,  558. 

what  makes  a  tenancy  in  common,  558,  559. 

(See  Entihety,  Joint  Tenancy,  Tenant  in  Common.) 

statutes  regulating  ownership  of,  555,  556,  591  -  602. 

(See  the  States  severally,) 

JUDGMENT  LIEN, 

when  prior  to  that  of  mortgage,  iL  141. 

upon  the  equity,  may  become  one  on  the  land,  iL  154. 

in  what  States  it  takes  effect,  ii.  27  -  29. 
JUDICIAL   SALE, 

when  it  operates  as  an  assignment  of  lessee's  interest,  445. 
JUS  ACCRESCENDI,  554,  573. 

(See  SUBYIYORSHIP.) 

K. 

KANSAS, 

Advancement^  laws  of,  iii.  41. 

Children,  illegitimate,  how  far  heirs,  iii.  43. 

Deed,  good,  without  a  seal,  iiL  244. 

Descent,  laws  of,  iii.  26. 

Dower,  of  all  husband  was  seised,  251. 

when  widow  may  elect  as  to,  308. 

when  a  devise  is  in  lieu  of,  808. 
Divorce,  effect  of,  on  a  wife's  rights  to  land,  298. 
Execution,  levy  of,  on  lands,  iL  81. 
Freehold,  how  created  m  futuro,  ii.  550. 
Husband,  takes  half  of  wife's  estate,  150. 
Judgment,  a  lien  on  land,  ii.  22. 
Limiiatum,  of  real  actions,  iiL  158. 
Mortgages,  how  foreclosed,  u.  244. 
Married  women,  rights  and  powers  of,  820. 

may  make  wills,  iii.  484. 
Partition,  of  lands,  how  made,  601. 
Purchase^monej  does  not  form  a  Uen,  iL  98. 
KENT, 

allowed  to  retain  Saxon  laws,  28, 88. 
military  tenures  never  prevailed  in,  29. 
socage,  the  kind  of  tenure  there,  29,  38. 
lands  in,  might  be  devised,  29. 
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KENTUCKY, 

AlierUf  majr  hold  lands,  64 ;  iii.  44. 
Advancement,  laws  of,  iii.  41. 
Bargain  and  sale,  form  of  deed,  ii.  420. 
Boundary,  evidence  of,  reputation  as  to,  iiL  865. 
Children,  illegitimate,  how  far  heirs,  iiL  42. 

posthumous  rights  of,  iii.  44. 
Charitable  Uses,  in  force,  iii.  488. 
Curtesy,  recognized  and  allowed,  150, 152. 

how  forfeited,  168. 
Common  tenants  in,  liable  for  waste,  591. 
Contribution  to  redeem  mortgages,  order  of,  iL  191. 
Conveyance,  of  land,  does  not  require  a  deed,  ii.  420. 
Deed,  not  necessary  to  pass  title  to  land,  iL  420. 

need  not  be  sealed,  iiL  244. 

must  be  recorded,  to  take  precedence  of  crediton,  iiL  389. 

good  as  to  all  with  notice,  though  not  recorded,  iiL  29Cl 

forms  of  that  may  be  used,  iii.  312. 

in  what  time  to  be  recorded,  iii.  229,  287. 

what  constitutes  recording  of,  iii.  285. 
Descent,  laws  of,  iii.  27. 
Disseisee,  cannot  convey  land,  iiL  294/ 
Damages,  recovered  of  warrantor,  iiL  428. 
Devise,  what  estate  it  carries,  75. 

whether  in  lieu  of  dower,  808. 
Distress  for  rent,  in  force,  iL  256. 
DoweTf  of  all  husband  was  seised,  251. 

may  be  of  an  equitable  estate,  191. 

subject  to  mechanic's  lien,  198. 

may  be  had  in  railroad  shares,  194. 

not  lost  by  granting  a  lax^er  estate,  229. 

forfeited  by  elopement,  294. 
.    action  for,  limited  to  twenty  years,  249. 

may  be  assigned  in  a  gross  sum,  288. 
Exchanges,  of  lands  recognized,  185. 
Estates  at  will,  determined  by  notice,  527. 

tail,  changed  into  fees  simple,  99. 
Execution,  levy  of,  on  land,  ii.  80. 
Freeholds,  may  be  created  in  Juturo,  iL  550. 
Heirs,  not  requisite  to  carry  a  fee,  41. 
Husband  and  wife  are  tenants  in  common,  580. 
Joint  tenancies,  how  far  in  use,  556. 
Judgments,  are  liens  on  land,  iL  28. 
lAoery  of  seisin,  never  in  use  here,  46. 
Leases,  what  must  be  by  deed,  894. 

what  jnust  be  recorded,  410. 

what  not  within  statute  of  frauds,  895,  581. 
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Liens,  not  created  by  deposit  of  deeda,  iL  85. 
LbnitaHon,  of  real  actions,  iii.  151. 

npon  "  failure  of  iasae,**  ii.  682. 
Married  women,  rights  and  powers  of,  820. 

must  be  examined  in  acknowledging  deeds,  iii.  229. 

must  acknowledge  deeds  to  be  valid,  iii.  229,  232. 

deed  of,  must  be  recorded  to  be  valid^  iii.  229. 

may  make  wills,  iiL  433. 
Mortgages,  proved  to  be  by  parol,  ii.  51. 

how  assigned,  ii.  115. 

how  foreclosed,  ii.  242. 

payment  of  debts  divests  the  title,  ii,  128. 

order  of  contribution  to  redeem,  ii.  191. 
Mortgagees,  may  charge  for  services,  ii.  217. 
Partition  of  estates,  how  made,  599. 
Purchase-money,  a  lien  for  on  land,  iL  88,  98. 
Perpetuity,  rule  as  to,  ii.  681. 

Remainder,  not  affected  by  defeating  prior  estate,  iL  551. 
SkeUey's  case,  rule  in,  abolished^  ii.  563. 
Statute  32  Hen.  YIIL,  ch.  28,  in  force  here,  579. 
Wm,  estates  at,  determined  by  what  notice,  527. 
WiUs,  what  witnesses  requisite  for,  iii.  480. 
Widoyfs  quarantine,  what  it  is,  255. 
Waste,  form  of  action  for,  138, 144. 
KEYS, 

of  locks,  part  of  the  realty,  and  pass  with  the  honse,  10. 

L. 
LANDLORD  AND  TENANT, 

what  constitutes,  418. 

when  it  exists  as  to  lands  let  on  shares,  498,  500. 

how  bound  to  each  other  by  covenants  in  law,  418. 

bound  to  each  other  by  privity  of  contract,  418. 

the  relation  of,  extends  to  assignees,  434. 

no  relation  of,  between  mortgagee  and  mortgagor,  ii.  160. 

nor  between  tenant  of  mortgagor  and  assignee  of  mortgageei  485. 
LAND  WARRANTS, 

bow  far  held  real  estate,  iii.  181, 182. 
r.AND, 

what«is  embraced  in  the  term,  3,  21 ;  iiL  838. 

is  never  appurtenant  to  land,  iii.  340. 

hoes,  what  and  when  used,  28 ;  iii.  213, 214. 

destroyed  by  William  I.,  32 ;  iiL  214. 
UBASE, 

L  Natubb,  Meaiono,  and  Effect  of,  384.    , 

and  release  as  a  conveyance  of  land,  ii.  394 ;  iii.  830. 
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how  made  and  executed  to  be  ralid,  898  -  896,  410, 411. 

when  required  to  be  recorded,  894,  410,  411. 

distinction  between,  and  a  contract  for  one,  897  -  899. 

effect  of  this  distinction  on  the  covenants,  898,  899. 

hy  estoppel,  if  made  by  indenture,  899. 

does  not  extend  to  in&nts  and  femes  covert^  400. 

parties  to,  and  who  bound  bj,  400-402. 

effect,  if  by  insane  persons,  infants,  femes  coverty  &c.  400-402. 

effect,  if  obtained  by  duress  or  fraud,  402. 

when  and  bow  ratified,  402,  408,  404. 

effect,  when  made  by  husband,  father,  or  guardian,  408,  404. 

may  be  made  by  executors,  trustees,  &c.  404. 

when  made  by  exercise  of  a  power,  405. 

when  made  by  tenants  in  common,  405. 

when  made  of  partnership  property  by  one  partner,  573. 

when  made  to  infants,  y«mes  covert^  &c.  406. 

how  ratified  by  lessees,  and  when  binding,  406. 

what  may  be  leased,  406,  407. 

how  affected  by  statute  of  uses,  411. 

effect  of  leases  of  mines,  411,  412. 

effect  of,  firom  mortgagor  to  mortgagee,  iL  182. 

entry  made  divests  lessor's  possession,  411. 

when  in  the  alternative,  what  is  an  election,  412. 

conditions  in,  414-425. 

{See  Condition.) 
bow  affected  by  unlawful  purposes,  412. 
whoi  and  how  assignable,  442  -  449. 
covenant  in,  426  -441. 

{See  Covenant.) 
what  words  in,  imply  covenants,  426-480. 
how  fiur  letting  on  shares  is,  496  -  501. 

{See  Lbttino  on  Shares.) 
how  fiur  parol  good,  581. 

{See  Estates  at  Wiix.) 
how  fiv  mortgage  of,  by  lessor,  is  an  assignment  of,  L  448. 

{See  Rents.) 
if  of  a  room  in  a  building,  effect  on,  of  its  destruction,  478. 
may  be  devised,  if  not  devised,  go  to  executors,  502. 
under  a  power,  ii.  595. 
n.  Bights  and  Duties  of  lessor. 
who  IB  such,  884.  . 

cannot  have  trespass  while  lessee  in  possession,  411. 
may  not  enter,  though  premises  vacant,  411. 
when  he  may  have  trover  for  timber  cut,  411. 
when  he  may  oust  the  tenant,  418. 
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how  fiur  bound  to  protect  leased  premises,  428. 

by  what  implied  covenantB  bound,  426-429. 

not  liable  upon  implied  covenants  after  assignment,  489. 

may  assign  his  reversion,  450. 

not  liable  to  repair  or  remove  nuisances,  469. 

of  estate  at  will,  when  he  may  enter  by  force,  580. 

does  not  engage,  that  the  premises  are  fit  for  use,  472. 

may  not  do  any  thing  to  prevent  the  use  of  the  premises,  472. 
UL  Rights  and  Duties  of  Lessee. 

who  is,  and  who  may  be  such,  881,  406. 

is  the  owner  of  the  estate  during  the  term,  467. 

how  far  he  may  work  mines,  411. 

may  use  premises  as  he  will,  if  no  covenants  against  it,  478. 

may  be  controlled  as  to  use,  by  covenant  or  condition  in  lease,  474. 

how  far,  and  by  what,  implied  covenants  bound,  429,  480. 

not  liable  on,  after  assignment  made,  489. 

bound  by  express  covenants  after  assignments,  412,  489. 

may  underlet,  if  not  restrained  by  his  lease,  450. 

if  premises  destroyed,  liable  for  rent,  not  to  rebuild,  440. 

may  pay  rent  to  lessor  till  notified  of  assignment,  455. 

no  release  to,  by  lessor,  after  assignment  good,  455. 

becomes  purchaser  of  them  by  paying  rent  in  advance,  456. 

how  far  mortgage  by,  is  an  assignment,  455,  456. 

when  responsible  fi>r  repairs  and  for  nuisance,  469. 

cannot  object  to  lessor's  title,  till  disturbed  in  possession,  488,  492. 

cannot  set  up  a  tax  title  against  lessor,  483. 

whether  liable  to  mortgagor  or  mortgagee,  129,  180. 

holding  of  mortgagor,  no  privity  with  mortgagee,  131. 

how  far  entry  by,  upon  adjacent  hinds  enures  to  the  lessor,  488,  484. 
rV.  Rights  and  Duties  of  Tenant, 

eannot  deny  landlords  title,  484,  486,  487. 

in  what  cases  there  are  exceptions  to  this,  487,  488. 

may  avoid  his  tenancy  by  yielding  to  a  better  title,  488,  489. 

to  avoid  tenancy  must  surrender  possession,  490-493. 

cannot  avoid  tenancy  without  notice,  490. 

when  he  may  deny  lessor's  title  and  defend  against  it,  488,  489 

may  be  treated  as  disseisor  if  he  denies  lessor's  title,  491. 

liable  for  rent,  after  denial  of  title,  491. 

may  buy  up  adverse  title  after  lease  expires,  492,  498. 

cannot  show  that  lessor  holds  by  fraud,  492. 

cannot  attorn  to  a  better  title,  hostile  to  his  lessor,  489. 

by  attornment,  may  be  liable  to  two  for  rent,  489. 

disclaimer  of  lessor's  title,  when  ground  of  forfeiture,  498. 

may  lay  foundation  to  work  a  disseisin,  495. 

to  work  a  disseisin  must  give  express  notice,  495. 
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y.  Assignment  and  SiTBLSTTiNa,  442  -  457.  , 

lease  asignable  unless  expressly  restrained,  442. 

by  what  form  of  writing  to  be  done,  442.  * 

how  far  mortgaging  is  assigning,  443. 
•  liability  of  mortgagee  in  such  cases,  455,  456. 

what  amount  to  an  assignment,  443. 

what  is  an  assignment,  and  what  an  underletting,  444  -449. 

no  privity  between  lessor  and  sub-lessee,  449. 

tenant  may  underlet,  unless  restrained  by  the  lease,  450. 

but  is  still  liable  for  the  rent,  430. 

lessor  in  such  case  may  sue  lessee  or  assignee,  430. 

lessee  still  liable  as  surety  for  nsignee,  430. 

his  liability  on  implied  covenants  ceases,  430. 

lessor  may  assign  the  reversion,  450. 

no  attornment  required  in  case  of  assignment,  .451. 

assignment  of  reversion  carnies  rent,  451,  452, 454. 

effect  of  assignment  of,  in  bankruptcy,  456. 

asngnee  liable  for  rent  of  balance  of  term,  457. 

assignee's  liability  ceases  when  privity  of  estate  ceases,  480. 
TI.  Loss  OF  Possession  bt  Eviction,  &c. 

effect  of  eviction  to  defeat  claim  for  rent,  459,  460. 

effect  of  eviction  from  part,  by  lessor  or  stranger,  459,  461,  464, 465, 
466. 

effect  off  if  done  by  the  government  or  an  enemy,  460. 

how  far  it  affects  other  covenants  than  for  rent,  459. 

eviction  requires  possession  to  be  disturbed,  461,  462. 

what  acts  of  lessor  amount  to,  461  -464. 

what  would  be  a  moral  eviction,  462. 

what  acts  of  a  stranger  do  not  amount  to,  463. 

effect,  if  lessor  withholds  part  of  the  premises,  465. 

if  evicted  by  a  better  title,  tenant  may  resist  lessor's  claim,  4W. 

what  may  be  treated  as  such  eviction,  488. 

rent  revives,  if  tenant  enters  after  eviction,  465. 

when  tenant  not  liable  for  intermediate  rent,  465,  466. 

partial  eviction  affects  no  covenant  except  for  rent,  459. 

yn.   SUBRENDSR   AND  MeBGER, 

what  amounts  to  a  surrender,  105,  474-480. 

its  effect  on  an  existing  lease,  443,  444,  474. 

does  not  apply  to  an  interesse  termini^  391. 

discharges  covenants  in  a  lease,  466, 474. 

does  not  affect  third  parties,  475. 

when  a  sealed  lease  is  surrendered  by  a  parol  one,  476. 

when  accepting  a  new  tenant  is,  476. 

when  lessor  must  accept  possession  to  be  one,  478. 

when  lessor's  taking  possession  amounts  to,  478. 
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hoiP  far  the  act  of,  depends  on  intention,  480. 

after  surrender  of  possession,  tenant  may  dispate  lessor's  titlSi  489. 

merger  of  term  for  years  in  the  inheritance,  409. 

when  particular  estate  merges  in  revernon,  182. 

what  amounts  to  a  merger,  474,  480. 

must  be  a  union  of  reversion  and  term,  480. 

effect  of  union  of  a  less  term  in  reversion  with  a  longer  term,  481. 

distinction  between  union  of  terms  in  remainder  and  reversioii,  481, 
482. 

no  merger,  if  estates  are  held  by  different  rights,  481. 
VUL  Bent,  When  and  to  Whom  Payable,  &c. 

is  something  in  return  for  use  of  premises,  885. 

due  the  last  moment  of  the  day  fixed,  118.  * 

when  due,  if  no  time  is  fixed,  429,  458. 

liability  for,  not  dependent  on  entry  by  lessee,  892. 

goes  with  reversion  in  entirety,  113,  451. 

how  apportioned  by  statute,  114. 

of  action  for,  in  case  of  assignment,  484. 

how  far  liability  to  pay,  affected  by  destruction  of  premises,  440, 441, 466. 

does  not  pass  with  reversion,  if  due,  451. 

to  whom  payable  if  payee  is  not  named,  452. 

may  be  separated  from  reversion,  453. 

how  to  be  sued  for,  and  in  whose  name,  458,  454. 

effect  of  paying  in  advance,  455. 

goes  to  heir  instead  of  administrator,  451. 

goes  to  heir  though  estate  insolvent,  451. 

none  collectable,  if  tenant  evicted  before  due,  459. 

when  apportionable,  and  how,  458,  464,  465,  466. 

when  suspended  by  acts  of  lessor,  461,  465. 

when  it  revives,  after  being  suspended,  461, 465. 

right  to  recover  not  affected  by  acts  of  strangers,  468. 

eviction  by  government,  does  not  affect  it,  460. 

not  affected  by  any  acts  not  affecting  possession,  468,  464. 

defeated  wholly  by  eviction,  if  tenant  refuses  to  resume  possession,  465. 

covenant  for  rent,  independent  of  other  covenants,  468. 

how  affected  by  mortgages  of  the  lessor's  estate,  ii.  129-188. 

none  due  from  mortgagor  to  mortgagee,  ii.  130,  181. 
LEASi;  AND  RELEASE, 

as  a  mode  of  conveyance,  ii.  394,  415,  416 ;  iii.  308. 

what  was  requisite  to  give  it  effect,  iii.  308,  309. 

when  it  operates  at  common  law,  and  when  by  way  of  uses,  iii.  808, 
809. 
I^GISLATURE, 

may  grant  franchises,  ii.  268. 

may  grant  a  second,  if  not  restricted  in  the  first,  ii.  272. 


554  IKDEX. 

LEGISLATURE  —  Continued. 

bound  by  a  charter,  as  a  contract,  ii.  273.  * 

how  far  constractiyely  bound  not  to  interfere  with  a  prior  gruit,  ii. 
272,  273. 

case  of  Charles  River  and  Warren  Bridges,  ii.  273. 

of  sales  made  by  special  act  of,  iii.  193-199. 

right  of  exercising  eminent  domain  by,  ii.  271 ;  iii.  19i. 

cannot  take  property  of  one  and  give  to  another,  iii.  194, 196. 
LEGAL  ESTATES, 

distinguished  from  equitable,  23 ;  ii.  424,  425,  454. 
LETTING  ON  SHARES, 

what  b,  496. 

how  far  it  creates  a  contract  of  lease,  496  -  501. 

when  parties  to  the  letting  are  tenants  in  common  of  the  crop,  496- 
499. 

when  the  land-owner  sues  alone  for  injury  to  crop,  496. 

when  the  one  raising  the  crop  is  the  sole  owner  of  it,  496-500. 

when  the  property  in  the  crop  vests  in  owner  of  the  land,  498. 

difficulty  of  determining  the  relation  of  the  parties,  500,  501. 
LICENSE, 

what  is,  and  how  created,  542. 

distinction  between,  and  easement,  542. 

^tinction  between  an  executory  and  executed  one,  543, 544. 

is  not  assignable,  545. 

what,  and  how  revocable,  544,  546  -448. 

what  irrevocable,  548-551. 

justifies  and  excuses  acts  done  under  it,  544. 

how  far  liable,  if  licenser  revokes  it,  545  -  548,  551. 

if  executed  on  licensee's  own  land,  is  irrevocable,  550;  ii.  341. 

to  flow  land,  how  far  waiver  of  damages,  550,  n. 

when  licensee  may  remove  structures  erected  by  him,  551. 

how  far  bound  to  restore  premises  affected  by  him,  551. 

executed,  may  bar  or  suspend  an  easement,  ii.  341. 
LIBERUM  TENEMENTUMy 

a  freehold,  60. 

such  as  a  freeman  might  hold,  60. 

{See  Fbebhold.) 
LIEN, 

in  what  it  consists,  ii.  36. 

hy  mortgage^  how  created,  ii.  36,  43. 

of  vendor,  for  purchase-money,  ii.  86. 

of  vendee,  for  advances  made,  ii.  93. 

who  afiected  by  vendor's  lien,  ii.  87-90. 

vendor's  remedy  under,  ii.  86. 

vendor  may  assign  his  lien,  ii.  92. 

how  vendor  may  waive  this  lien,  ii.  90,  91. 
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inwliat  States  this  lien  aUowed,  ii.  87,  88,  92,  n. 

mode  of  enforcing  these  liens,  ii.  98. 

on  title  deeds  deposited  as  security,  ii.  83  -  86. 

of  vendor,  prevails  against  dower  of  vendee's  widow,  iL  89. 

what  creditors  and  purchasers  affected  by,  ii.  89. 

the  right  and  remedy  purely  equitable,  ii.  90. 

by  builders^  how  far  it  affects  right  of  dower,  193. 

(See  Mechanics'  Lien.) 

hyjudgmentj  widow's  dower,  how  far  subject  to,  198. 
(See  Equitable  Mobtoages.) 

judgment  creates  one  on  debtor's  land,  ii.  26,  27-29. 
LIFE  ESTATE,  101  - 104. 

(See  Estates  fob  Life.) 

measured  by  the  duration  of  the  natural  life,  104. 
LIFE  TABLES, 

of  chances  for  life,  what  and  when  used,  281 ;  ii.  198. 
LIGHT  AND  AIR, 

easements  of,  ii.  277. 

rules  as  to  acquiring^  ii.  316. 

upon  what  ground  it  may  be  claimed,  ii.  316,  317. 

how  far  there  may  be  an  easement  in,  ii.  317,  318. 

right  by  prescription  generally  denied  in  the  United  Statefl,*ii.  818. 

may  be  gained  by  express  or  implied  grant,  ii.  319. 

how  far  existing  lights  pass  with  premises,  ii.  281. 

over  land  of  a  stranger,  does  not  pass,  unless  ancient,  ii.  281. 

how  far  vendor  may  stop  windows  in  the  premises  sold,  ii.  318. 

by  what  acts  owner  of,  may  lose  his  right,  ii.  317. 

effect  on  the  right,  of  enlarging  a  window,  ii.  317. 

how  owner  of  land  may  prevent  owner  of  house  from  gaining  easement 
oC  ii.  317. 
LIMITATION, 

of  an  estate,  what  are  words  of,  ii.  21,  560,  564,  565. 

conditional,  what  is,  245  ;  ii.  578-580. 

collateral,  what  is,  247. 

of  chattel  in  tail,  an  absolute  grant,  89. 

to  the  child  of  one  unborn,  void,  as  too  remote,  ii.  619,  624. 
LDilTATIONS,  STATUTE  OF, 

applies  to  dower  now,  but  not  formerly,  249,  285. 

when  it  begins  to  run  against  lessor  by  lessee,  491,  495. 

will  not  run  in  favor  of  tenant  by  sufferance,  536. 

may  run  in  favor  of  his  assignee,  537. 

how  it  runs  as  to  wife,  afler  husband's  conveyance,  578. 

mortgagor's  right,  how  barred  by,  ii.  169,  170. 

mortgagee's  right,  how  barred  by,  171,  172. 

from  what  time  it  begins  to  run  as  to  mortgagee,  173. 
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LIMITATrONS,  STATUTE  OF— Continued. 

what  acts  by  mortgagee  do  away  a  statute  bar,  169, 170. 
(^See  Possession  and  Luotation.) 
LINEAL  WARRANTY, 

what  it  i0,iiL  408-411. 
LINE, 

between  points,  held  in  deeds  to  be  straight,  iiL  852. 
LIS  PENDENS, 

how  far  notice  to  all  persons,  n.  140. 

{See  Pendente  Lite.) 
LIVERY, 

what  is  said  to  lie  in,  22 ;  iii.  806.  ^ 

distinction  now  done  away  with,  iiL  800,  806. 

implies  corporeal  hereditaments,  22. 

of  seisin,  when  applied,  22. 

how  it  was  made,  44,  45. 

rarely  in  use  in  United  States,  and  abolished  in  England,  46. 

how  applied  in  case  of  remainders,  49. 

public  grant  equivalent  to,  iii.  178. 

delivery  and  record  of  deed  equivalent  to,  ii.  411 ;  iiL  276. 
LORD, 

its  meaning  in  a  feudal  sense,  80. 

diAinction  between  mesne  and  paramount,  80. 

every  fireeholder  a  feudatory  of  a  superior  one,  88. 
LOOM, 

heir,  what  it  is,  and  its  properties,  14. 
LOSS, 

of  deed,  when  presumed  to  give  title,  iiL  54. 

effect  of  on  title  if  it  occur,  iii.  228. 
LOUISIANA, 

charitable  uses  in  force,  iii.  489. 

curtesy^  not  recognized,  159. 

dower,  not  recognized,  176. 

execution,  levy  of  on  land,  ii.  81. 

deeds,  need  not  be  sealed,  iiL  244. 

descent,  laws  of,  iii.  27. 

limitation,  of  real  actions,  iiL  151. 

realty,  what  property  held  to  be,  11. 
LUNATICS, 

may  be  lessees,  406. 

effect  given  to  their  deeds,  iiL  224-227. 

M. 

MACHINERY, 

may  pass  as  realty,  10, 16 ;  iL  148. 
when  personalty,  16, 17. 
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MAGNA  CHARTA, 

its  effect  on  dower,  172, 174. 

{See  Appsin>iz.) 
first  authorized  alienatioQ  of  land,  43. 
MAINE, 

Aliens,  may  hold  lands,  64. 
Advancement,  laws  as  to,  iii.  40. 
Children,  illegitimate,  how  far  heirs,  ill  49. 
Charitable  uses,  in  force  here,  iii.  438. 
Co^enanU,  liable  in  damages  to  each  other,  658. 
Common,  tenants  in,  liable  for  waste,  591. 
Conveyances,  )fork  no  forfeitures  of  lands,  107. 
Contribution,  to  redeem  mortgages,  order  of^  ii.  191. 
Curtesy,  allowed  here,  150. 
Deeds,  form  of^  in  use,  ii.  410. 

quitclaim,  a  mode  of  conyeyance,  ii.  420;  iii.  812. 

what  consideration  in,  sufficient,  iii.  823. 

not  recorded,  valid  to  all  with  notice,  iiL  290. 

equivalent  to  livery  of  seisin,  iii.  829. 
Descent,  laws  of,  iii.  27. 

Disseisor,  effect  of  abandoning  the  estate  bj,  iii.  68,  65. 
Disseisin,  of  husband,  how  it  affects  wife  and  heir,  167. 
Divorce,  effect  of,  on  wife's  right  to  land,  294. 
Dower,  in  all  of  which  husband  was  seised,  251. 

not  in  estates  held  in  trust,  191. 

not  in  wild  lauds,  195. 

not  in  lands  bargained  for,  220. 

action  for,  limited  to  twenty  years,  249. 

when  widow  may  elect  or  devise,  808. 

what  damage  recovered  in  action  for,  266. 

may  be  assigned  in  a  gross  sum  when,  288. 
Disseisee,  may  convey  his  interest,  iii.  295. 
Defeasance,  of  mortgage,  must  be  part  of  the  transaction,  iL  60. 
Estates,  in  expectancy,  alienable,  ii.  552,  664. 
Execution,  levy  of,  on  lands,  ii.  80. 
Ejectment,  lies  by  mortgagee,  ii.  101,  120. 
Jointures,^who  must  be  parties  to,  800. 

by  what  a  widow  is  barred  of  dower,  804. 
Joint  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  exist,  556. 
Leases,  parol,  create  estates  at  will,  895,  517. 

what  must  be  recorded,  410. 
Legislature,  may  dispose  of  land  by  vote,  iii.  ]  86. 
Limitatiofi,  of  real  actions,  iii.  153. 
Lien,  created  by  attachment  on  writ,  iL  29. 

how  far  deposit  of  deeds  is,  ii.  85. 

how  far  one  for  purchase-money,  ii.  87. 
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MAINE  —  Continued. 

Livery,  of  seisin,  deeds  eqaivalent  to,  iii.  829. 
Married  woman,  m&j  be  trustee,  ii.  441, 481. 

need  not  be  examined  to  acknowledge  deeds,  284 ;  iii.  229. 

may  make  wills,  iii.  484. 

rights  and  powers  of,  820 ;  iii.  228. 

deed  of^  needs  not  to  be  acknowledged,  284. 
Mortgages,  not  proved  to  be  by  parol,  ii.  52. 

pass  a  freehold,  ii.  100. 

ejectment  will  lie  upon,  ii.  101,  120. 

how  to  be  assigned,  ii.  113. 

may  be  dischaiged  on  record,  u,  1 78. 

how  foreclosed,  ii.  245. 

defeasance  of,  must  be  a  part  of  the  transaction,  iL  60. 

equitable,  not  cognisable  by  the  courts,  iL  59. 
Mortgagee's  seisin,  only  divested  by  deed,  ii.  128. 

when  trover  lies  by,  against  mortgagors,  ii.  129. 
Partnership^  rights  do  not  survive,  575. 
Partitiariy  of  estates,  how  made,  594. 
Prescription,  not  gained  in  light  and  air,  iL  818. 
SheUetfs  case,  rule  in,  abolished,  ii.  568. 
TenarOs,  in  tail,  can  convey  a  fee,  99. 
Wills,  what  witnesses  required  for,  iii.  480. 

pass  after  acquired  estate,  iii.  432. 

married  women  may  make,  iii.  484. 
WasU,  form  of  action  for,  138,  139,  142,  144. 

when  lies  against  a  dowress,  129. 
Witnesses,  how  many  requisite  to  wills,  iii.  480. 
MANORS, 

ancient,  how  created  and  divided,  84. 
their  number  in  England,  84. 
courts  of,  how  constituted,  85. 
none  created  since  statute  quia  emptores,  42. 
grant  of,  in  New  York,  valid,  and  why,  iii.  171. 
MANURE, 

when  part  of  the  realty,  18, 14. 
when  it  belongs  to  a  landlord,  500. 
when  to  the  tenant  of  a  stable,  501. 
when  a  way-going  tenant  may  claim  pay  for,  14. 
MAP, 

of  land,  with  streets,  &c.,  effect  if  referred  to  in  deed,  iiL  412. 
MARRIAGE, 

legal,  a  requisite  of  dower  and  curtesy,  151, 197-200. 
conditions  in  restraint  of,  effect  of,  ii.  7,  8. 
feudal  right  of  selling  or  controlling,  36. 
legality  of,  governed  by  lex  loci,  198,  199. 
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MASBIA6E  —  Continued. 

what  form  exceptions  to  ibis  role,  199,  200. 

case  of  Brook  o.  Brook,  200. 

if  between  tenants  in  common,  they  still  remain  so,  815. 

setdementf  object  and  nature  of,  814. 

form  of,  iii.  465.  (See  Appendix.) 

effect  of  restraint  of  anticipation  in,  814. 
MABBIED  WOMEN, 

(See  Husband  and 'Wife.) 

may  take  deeds  of  land,  814,  815. 

effect  of  husband's  dissent  to  such  deed,  816. 

how  far  wife  may  disaffirm  such  deed,  81 7. 

may  join  husbands  in  conveying  their  estates,  817. 

deed  of,  good  though  under  age  of  twenty-one,  in  what  States,  281, 
817;  iii.  280,  488. 

deeds  by,  forms  required,  and  effect  of,  iii.  224  -  284. 

how  far  can  make  attorneys,  iii.  288. 

may  bind  their  estates  for  another's  debt,  by  mortgage,  iL  48. 

rights  of,  as  sureties,  in  mortgages  for  husbands,  ii.  201. 

(See  the  States  severally.) 

remedy  for  waste  on  their  land,  818. 

cannot  be  lessees  of  an  estate  by  estoppel,  400. 

effect  of  husband's  lease  of  wife's  land,  408,  404. 

may  be  lessees  of  land,  406. 

how  far  wife's  term  meiges  in  husband's  freehold,  481. 

effect  on  wife's  right,  of  husband's  conyeyance  or  disseisin,  166,  578 ; 
iii.  188. 

wife's  right  to  recover  her  laiffls  after  husband's  death,  578;  iii.  147. 

effect  of  her  divorce  on  her  right  to  recover  joint  estate,  579. 

not  bound  by  covenants  in  deeds,  iii.  107. 

how  far  estopped  by  deed  with  covenant  of  warranty,  iii.  108. 

mortgage  by,  void,  though  for  part  of  purchase-money,  iii.  91,  92. 
MABSHALLIN6  ASSETS, 

when  and  how  made,  iii.  19. 

securities  where  several  are  interested,  ii.  202,  208. 
MARYLAND, 

Allodial,  lands  held  to  be,  54. 

Alienage,  no  disability,  64. 

Advancement,  law  of,  iii.  41. 

Bargain  and  Sale,  a  form  of  deed,  ii.  420. 
what  consideration  in,  required,  iii.  822. 

Children,  illegitimate,  how  far  heirs,  iii.  42. 
posthumous,  rights  of,  iii.  44. 

Charitable  uses,  not  in  force,  iii.  488. 

Confiscation,  of  lands,  iii.  188. 

Curtesy,  recognized,  150, 152. 
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MABYLAND  —  Continued. 

Covenants,  mortgagee,  how  far  liable  on,  456. 
Coparcenary,  in  force,  562. 

Commonj  tenants  in,  may  convey  by  metea,  &c.  565. 
Deaeenty  laws  as  to,  iii.  15, 28. 

of  estates  per  autre  vie,  109. 

balf  blood  take  by,  iii.  15. 
Dworee,  effect  of,  on  wife*s  estate,  294,  295. 
Demse,  when  in  lieu  of  dower,  808. 
Dower,  may  be  had,  in  equitable  estates,  191. 

of  all  the  hosband  was  seised  of,  251. 

damages  recovered  in  action  o(  266. 

action  of,  sunrives,  264. 

no  statute  bar  to  the  action,  250. 

may  be  set  out  by  judge  of  probate,  260. 

when  it  may  be  set  out  in  gross,  283. 

distress  for  rent  in  force,  ii.  256. 
Deeds,  forms  of,  in  use,  ii.  813 ;  iii.  816. 

in  what  time  to  be  recorded,  iii.  288. 

one  witness  to,  sufficient,  iii.  248. 

are  eridence  when  recorded,  iiL  288. 
Estates  tail,  changed  to  fees,  99. 
Ejectment^  lies  by  mortgagees,  ii.  101. 
Execution,  levy  of,  on  land,  ii.  32. 
Equity  of  redemption,  not  subject  to  leyy,  ii.  155. 
Escheat  of  the  feudal  law,  once  in  force,  iii.  47,  48. 
Enrolment  of  deeds,  makes  them  evidence,  iii.  288. 
Females,  eighteen  years  of  age,  Ay  devise  lands,  iiL  433. 
Foreclosure,  who  parties  to  suit  for,  iL  232. 

how  effected,  ii.  242. 
Fines  and  recoveries,  once  in  use,  280. 
Infant,  may  bar  herself  of  dower,  305. 
Joint  estates,  held  to  be  in  common,  555. 

tenures,  how  far  recognized,  556. 
Jointure,  when  it  bars  dower,  305. 
Leases,  how  signed  by  agents,  395. 

what  not  within  statute  of  frauds,  395,  581. 
Life,  what  table  of  chances  of,  used,  281. 
Limitation,  of  real  actions,  iii.  152. 
Married  women,  rights  and  powers  of,  320. 

may  make  wills,  iii.  433. 
Mortgage,  how  far  proved  by  pard,  ii.  52. 

effect  of  payment  of,  ii.  123. 

for  future  advances,  ii.  146. 

how  foreclosed,  ii.  242. 
Mortgagee,  how  far  liable  on  covenants,  456. 
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Purchase-money,  lien  exists  for,  ii.  88,  98. 

Partition  of  estates,  how  made,  602. 

Prescription,  not  allowed  for  light  and  air,  ii.  818. 

Recoveries,  once  in  use,  230. 

Skelletfs  case,  rule  in  prevails,  ii.  561. 

Scroll,  equivalent  to  a  seal,  iii.  247. 

Uses,  applied  in  deeds,  ii.  412. 

Wills,  what  witnesses  required  for,  iiL  430. 

married  women  may  make,  iii.  433. 
Witnesses,  what  required  for  deeds,  iiL  248! 

what  required  for  wiUs,  iijL430. 
MASSACHUSETTS, 

Alienage,  no  disability,  64 ;  iii.  45. 

Advancement,  law  of^  iii.  40. 

Acknowledgment  of  deed,  by  wives,  234,  iii.  229,  232. 

husbands  only  need  make,  iii.  232. 
Attorney,  wife  may  make  deed  by,  iii.  238. 
Agent,  public,  how  to  execute  deeds,  iii.  251. 
Attornment,  statute  of  Anne  in  force,  ii.  686. 
Bargain  and  Sale,  in  futuro,  not  valid,  iii.  324. 
Boundary  lines,  not  proved  by  reputation,  iii.  366. 
CoQatercd  Warranty,  once  attempted  to  be  used,  iiL  408. 
Child,  posthumous,  rights  of,  ii.  552 ;  iii.  44. 

born  after  will  made  takes  as  heir,  iiL  19. 

illegitimate,  how  far  inherits,  iii.  42. 
Confession,  may  avoid  effect  of  possession,  iii.  63. 
Confiscation  of  lands,  how  effected,  iii.  188. 
Collector's  deed,  must  be  recorded,  iii.  208. 
Common  tenant  in,  liable  for  waste,  591. 
Connecticut  River,  not  navigable,  iii.  356. 
Contribution  to  redeem  mortgages,  order  of,  iL  191. 
Co-tenants,  liable  to  each  other  in  damages,  558. 
Conveyance,  works  no  forfeiture  of  land,  107. 
Curtesy,  allowed  here,  150. 

how  it  may  be  forfeited,  168. 
Creditor's  claims,  subordinate  to  dower^  239. 
Covenant  to  stand  seised,  good  as  a  conveyance,  ilL  324. 
Coves,  flats,  &c.,  rules  as  to  lines  of,  iii.  367. 
Charitable  uses,  in  force  here,  iii.  438. 
Condition,  benefit  of,  may  be  devised,  ii.  13. 
Damages,  claim  of,  by  mortgagor  for  land  taken,  iL  155. 

recoverable  in  action  of  dower,  266. 

measure  of,  if  warrantee  is  evicted,  iii.  423. 

counsel  fees  not  allowed  in,  iii.  423. 
Deeds,  form  of,  in  use  here,  ii.  408,  420;  iiL  811. 
TOL.  in.  86 


1 


562  IKDEX. 

MASSACHUSETTS  —  Continued. 

Deeds,  what  consideration  in,  sofficient,  ixL  323. 

what  equivalent  to  liyerf  of  seisin,  46 ;  iL  411 ;  iiL  3S9. 

no  time  given  for  recording,  iiL  288. 

not  recorded,  valid  to  all  with  notice,  iiL  290. 

of  qaitclaim,  a  good  oonveyance,  iL  420 ;  iiL  311. 

what  will  work  estoppels,  iii.  100,  102. 

collector's,  must  be  recorded,  iii.  208. 

by  husbands  and  wives  of  estates  of  wives,  iiL  226. 

how  executed  by  public  agenU,  iii.  251. 

what  constitutes  recording  of,  iiL  285. 

of  a  disseisee  conveys  no  estate,  iii.  29^ 
Descent,  of  estate  per  autre  vie,  108,  109. 

laws  regulating,  iiL  29. 

how  far  seisina  facit  stipitem,  iL  688. 

halfbloodtakeby,iiLl6. 
Devise,  grantor  may  make  of,  the  benefit  of  a  oonditioik»  11, 13. 

what  estate  passes  by,  75. 

when  widow  may  elect  as  dower,  807. 
Disseisin  of  husband,  how  it  affects  wife,  167. 
Dower,  early  statute  as  to,  1 78. 

how  far  may  be  had  in  equitable  estates,  191. 

not  subject  to  mechanic's  liens,  193. 

not  to  be  set  out  in  wild  lands,  195. 

not  barred  by  elopement  of  wife,  228. 

law  as  to,  if  wife  b  divorced,  228. 

right  to,  takes  precedence  of  creditors,  239. 

not  affected  by  conveying  a  greater  estate,  229. 

extends  to  all  husband  was  seised  of,  251. 

in  estates  for  years,  if  fifty  unexpired,  253. 

action  for,  limited  to  twenty  years,  249. 

may  be  set  out  by  judge  of  probate,  259. 

action  at  law  for,  sustained,  263. 

of  demand  before  commencing  action,  261. 

of  damages  recoverable  in,  266. 

when  assigned  in  a  gross  sum,  283. 

law  as  to,  in  cases  of  divorce,  292,  294. 

when  widow  may  elect  as  a  share,  1 74. 

how  assigned  when  the  estate  is  under  mortgage,  n.  196. 
Execution,  levy  of,  on  lands,  ii.  30. 

on  estate  of  mortgagor,  ii.  153. 
Escheat,  an  incident  of  sovereignty,  iii.  49. 
Expectant  estates,  how  far  alienable,  ii.  552,  664. 
Estoppel,  what  deeds  work  as  such,  iii.  100,  102. 
Flats,  belong  to  adjoining  upland,  iiL  360. 
Half  Hood,  take  as  heirs,  iii.  16. 
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Insurance  of  mortgaged  property,  roles  as  to,  iL  214. 

Jointures,  who  are  parties  to,  800. 

what  will  bar  wife's  dower,  304. 
Joint  estates,  held  to  be  in  common,  555. 

tenancies,  how  £kr  they  exist,  556. 
lAfe,  chances  of,  how  estimated,  111,  281 ;  iL  198. 
Livery  of  seisin  dispensed  with,  46. 

delivery  of  deed  equivalent  to,  46 ;  ii.  411 ;  iiL  82d. 
lA/en^  attachment  of,  on  mesne  process,  ii.  29. 

mechanic's,  laws  as  to,  iii.  201. 
lAmitadon  of  real  actions,  iii.  152. 
LandSf  pnblic  ownership  of,  iii.  171. 

rights  to,  under  the  charter,  iiL  171, 183. 

granted  by  votes  of  legislature,  iii.  186. 

what  is  included  under  the  name  of,  21. 
Land  Patents,  law  as  to,  iii.  183. 
Leases,  parol,  create  estates  at  will,  895,  51 7,  581. 

what  must  be  by  deed,  394. 

statute  32  Hen.  VIIL,  ch.  34,  in  force  hexe,  482. 

what  must  be  recorded,  410. 

how  executed  by  attorney,  395. 
MiUrotDners,  may  flow  lands  of  others,  550. 
Married  women,  rights  and  powers  of,  321. 

may  make  wills,  iii.  433. 

may  release  dower  by  separate  deed,  231. 

origin  of  joining  in  deed  with  husband,  281 ;  iiL  228. 

need  not  be  examined  to  acknowledge  her  deed,  284 ;  iiL  829, 
232. 
Mortgage,  not  to  be  proved  by  parol,  ii.  52. 

passes  a  freehold  in  the  land,  ii.  100. 

seisin  created  by,  only  divested  by  deed,  iL  128. 

how  to  be  assigned,  ii.  112. 

action  at  law  to  enforce,  ii.  120. 

demandant  in,  cannot  recover  damages,  ii.  181. 

may  be  discharged  on  record,  ii,  178. 

order  of  contributing  to  redeem,  ii.  191. 

how  foreclosed,  ii.  223,  245,  246. 

foreclosure  applies  only  to  legal  mortgages,  iL  246. 

statute  r^ulates  sale  under  powers  in,  iL  78. 

form  of  judgment  in  suit  on,  ii.  122. 

rule  as  to  insuring  property  under,  ii.  214. 
Mortgagor,  claims  damages  for  land  taken,  ii.  155. 

may  bring  bill  without  a  tender,  ii.  169. 

interest  of,  may  be  levied  on,  iL  158. 
Merrimac  River,  not  navigable,  iiL  856. 
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Mortgagee,  executor  of^  may  sett  tbe  estate,  iL  1S5. 

when  he  may  charge  for  services,  iL  217. 

has  tbe  seisin  of  the  lands,  ii.  100. 
Mines,  charter  of  Mass.,  provisions  for,  iiL  840. 
Notice,  what  to  determine  estates  at  wiU,  528. 
Partition,  how  made  of  Mills,  585. 

of  common  lands,  how  made,  585,  586,  591. 
Proprietors  of  common  lands,  powers  of,  587. 
*'  Praying  in  aid,"  no  longer  used,  110. 
Prescription,  limited  to  twenty  years,  ii.  29S ;  iiL  59. 

none  for  light  and  air,  iL  318. 
Possession,  effect  of,  defeated  by  parol  admission,  iiL  63. 
Quitclaim,  deeds  convey  lands,  iL  420;  iii.  811. 
Recoveries,  common,  abolished,  98,  280. 

once  in  use  here,  98,  230. 
Rent,  estates  in,  exist  here,  ii.  255. 
Recording  deeds,  no  time  fixed  for,  iii.  288. 
Rivers,  what  are  not  navigable,  iii.  856. 
Remainders,  not  affected  by  defeating  prior  estate^  iL  551. 
SheUetfs  case,  rule  in,  abolished,  ii.  568. 
Statute  32  Hen.  VIIL,  ch.  84,  in  force,  482. 

82  Hen.  VIII.,  ch.  28,  in  force,  578. 

of  Anne,  as  to  attornment,  in  force,  ii.  686. 
Sufferance,  tenant  at,  to  pay  rent,  580. 
Soil,  fee  of,  in  the  commonwealth,  at  the  Bevcdntioii,  iiL  171. 
Tenancy,  from  year  to  year,  not  in  use,  580. 
Tenant  in  tail,  may  convey  a  fee,  99. 
Wiils,  what  witnesses  required,  iii.  480. 

pass  afler  acquired  estates,  482. 
Waste,  actions  for,  form  of,  188,  141,  142, 144. 
Widotos,  quarantine,  what  is,  256. 
WUl,  estates  at,  how.  determined,  528. 
MEANING, 

of  terms  in  deeds,  parties  to  may  fix,  iiL  884,  849. 
MECHANIC'S  LIEN, 

sales  to  satisfy,  iii.  201. 
MERGER, 

when  it  operates  and  applies,  95,  105. 

does  not  apply  in  case  of  estates  tail,  95. 

when  interest  of  mortgagor  and  mortgagee  merges,  215;  180-181 

when  wife's  term  merges  in  husband's  freehold,  481,  482. 

not  prevented  by  an  intervening  contingent  remainder,  182. 

of  legal  and  equitable  estates,  destroy  the  trust,  ii.  4  70. 

of  remainder  and  particular  estate  when  it  does  not  destroy  tks  le- 

mainder,  ii.  542. 
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profiUf  what,  and  how  recoTered,  568. 
mortgagee  cannot  recover  for  of  mortgagor,  ii.  181. 
MESSUAGE, 

of  what  it  consists  and  what  it  embraces,  iii.  842. 
MICHIGAN, 

'  Accumulation,  laws  as  to,  ii.  688. 
AliencLge,  no  disability,  64. 
Advancement,  law  of,  iii.  40. 
Bargain  and  sale,  a  form  of  deed,  ii.  420. 
Contingent,  future  estates,  how  created,  ii.  550. 
Contingency,  how  far  estates  affected  by  remoteness  of,  ii.  551. 
Conveyance,  works  no  forfeiture,  107. 
Co-tenants,  liable  in  damages  to  each  other,  558. 
Common,  tenants  in,  liable  for  waste,  591. 
Curtesy,  abolished,  150. 
Descent,  of  estates  per  autre  vie,  109. 

laws  of,  iii.  80. 
Deed,  quitclaim,  a  form  of  conye3rance,  ii.  420. 

two  witnesses  requisite  for,  iiL  248. 
Dower,  of  all  husband  was  seised,  251. 

not  affected  by  secret  conveyance  before  coTertore,  208. 
Divorce,  effect  of  on  wife's  land,  292,  293. 
Disseisee,  cannot  convey  land,  iii.  294. 
Estates,  abridging  prior  ones  good,  ii.  551. 

expectant,  may  descend  and  be  aliened,  iL  552. 

tail,  how  changed  to  fees,  99. 
Executions,  how  levied,  ii.  29. 
Foreclosure,  suit  for  and  for  debt,  ii.  227,  228. 
Freehold,  may  be  created  infuturo,  ii.  550. 
JoifU,  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  they  exist,  556. 
Limitation,  of  real  actions,  iii.  154. 
upon  ^  failure  of  issae,"  ii.  682. 
Leases,  how  signed  by  agents,  895. 

what  require  to  be  recorded,  410. 

what  not  within  statute  of  frauds,  581. 
Married  women,  rights  and  powers  of,  821. 

may  make  a  will,  iii.  488. 
Mortgages,  may  be  proved  by  parol,  iL  52. 

only  form  liens,  ii.  102. 

for  future  advances  good,  ii.  144. 

how  foreclosed,  ii.  240. 

suing  for  and  for  the  debt,  ii.  227,  228. 

in  sales  under,  mortgagees  may  bid,  ii.  77. 

interest  of  mortgagor  levied  on,  ii.  154. 
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Partition^  of  eRtates,  how  made,  595. 

Perpetuity,  rale  as  to,  ii.  682. 

RemainderSf  not  affected  by  defeating  prior  estate,  ii.  558. 

SkeUei^s  case,  rale  in,  aboliehed,  ii.  568. 

Scroll,  equiyalent  to  a  seal,  iii.  247. 
Witnesses,  two  required  for  a  deed,  iii.  248. 

what  required  for  a  will,  iii.  430. 
Waste,  action  for,  in  what  form,  138,  143. 
Widou^s,  quarantine,  what  is,  256. 
WiUs,  married  women  may  make,  iii.  433. 
MILITARY, 

tenures  and  services,  what  were,  31,  84. 

the  most  honorable  of  feudal  services,  37. 

abolished  by  statute  of  Charles  11.^  44. 
MILLS, 

how  dower  in,  is  assigned,  270. 

effect  of  prior  application  of  water  for,  ii.  322. 

one  may  erect  one,  oa  a  stream  above  an  existing  one,  828. 

how  partition  of,  may  be  made,  585,  586. 

one  may  not  obstruct  an  existing  one,  ii.  323. 

owner  of,  may  discharge  water  from,  and  clear  raoe-way  o^  iL  324. 

on  artificial  streams,  not  the  same  rights  of,  as  on  natoral,  iL  828. 

statute  right  of  flowing  lands  for,  ii.  322. 

easement  of,  not  lost  by  change  of  use,  ii.  324. 

what  passes  under  a  grant  of,  or  land  for  mill-dam,  iiL  886. 

what  a  grant  of  a  saw-mill  will  carry,  iii.  336. 

(See  Watkb.) 
MILL-STONES, 

when  part  of  the  realty,  10. 
MINES, 

of  property  in,  12 ;  iii.  170. 

when  corporeal  and  when  incorporeal,  12, 13;  ii.  345-847;  in.  S88. 

ore  '^in  place,"  corporeal  hereditaments,  ii.  347. 

a  right  to  dig  ore,  incorporeal,  ii.  346. 

the  corporeal  divisible,  the  other  not,  ii.  847*;  iii.  889. 

what  passes  under  grant  of,  iii.  337,  338. 

may  be  a  freehold  in,  separate  from  surface,  1 2, 18 ;  iL  846  ;  uL  837, 88S. 

minerals  in,  may  belong  to  different  owners,  iL  845. 

how  partition  of,  made,  585. 

of  dower  in,  270. 

must  be  wrought,  not  to  disturb  surface,  iL  888. 

how  far  this  extends  to  houses,  &c.  ii.  333. 

how  far  tenant  of,  may  work,  411. 

when  working  of,  is  waste,  130. 

when  mortgagee  allowed  for  working,  ii.  211. 
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of  gold  and  silyer,  by  common  law,  belong  to  the  crown,  iL  851 ;  iiL 

839,  840. 
in  California,  New  York,  and  Geoi^a,  belong  to  the  land-owner,  iL 

851 ;  iii.  889,  840. 
laws  as  to,  in  California,  iL  848  -  852 ;  iii.  840. 
MINNESOTA, 

Accumytationy  restriction  as  to,  ii.  688. 
Advancement^  laws  as  to,  iii,  40. 
Bargain  and  sale,  a  mode  of  conveyance,  ii.  420. 
Children,  posthumous,  rights  of,  ii.  688  ;  iii.  44. 
Contingency,  remoteness  of,  affecting  estates,  ii.  551. 
Contingent,  future  estates,  how  created,  ii.  550. 
Covenants,  none  implied  in  deeds,  iii.  416. 
Curtesy,  allowed  by  statute,  150. 
Contributing,  to  redeem  mortgages,  order  of,  ii.  19L 
Common,  tenants  in,  liable  for  waste,  591. 
Conveyance,  does  not  work  a  forfeiture,  107. 
Deeds,  of  quitclaim,  convey  land,  ii.  420 ;  iiL  812. 

forms  of,  and  rules  as  to  making,  ii.  420 ;  iii.  818. 
Descent,  laws  of,  iiL  80. 

of  estates,  per  autre  vie,  109. 
Divorce,  effects  of  on  wife's  lands,  298. 
Dower,  is  of  all  husband  was  seised,  251. 
Estates,  abridging  a  prior  one  valid,  iL  551. 

expectant,  descend  and  are  alienable,  iL  552. 

per  autre  vie,  descent  of,  109. 
Freehold,  may  commence  infuturo,  ii.  550. 
Foreclosure,  of  mortgages,  how  made,  ii.  240,  241. 

suing  for,  and  for  the  debt,  ii.  227,  228. 
Joint,  estates  held  in  common,  555. 

tenancies,  exist  how  far,  556. 
Judgments,  form  liens,  ii.  28. 
Limitation,  of  real  actions,  iii.  154. 

upon  '*  failure  of  issue,"  ii.  682. 
Married  women,  rights  and  powers  of,  821 ;  iiL  228. 
Mortgages,  how  foreclosed,  ii.  240,  241. 

on  sale  under,  mortgagee  may  bid,  ii.  77. 

proved  by  parol,  ii.  56. 
Partition,  how  made,  596. 
Perpetuity,  rules  as  to,  ii.  682. 

Remainders,  effect  on,  of  defeating  prior  estate,  iL  551. 
Rule  in  Shdle^s  case,  abolished,  ii.  568. 
Scroll,  equivalent  to  a  seal,  iii.  247. 
Waste,  action  for,  form  of,  148. 
Widow's  quarantine,  what  is,  256. 
WiUf  what  witnesses  to  required,  iii.  481. 
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Aliens,  may  hold  lands,  64. 

Advancement,  laws  of,  iii.  41. 

Children,  illegitimate,  how  far  hein,  iiL  42. 

posthumous,  rights  of,  ii.  551,  683. 
ChariidbU  uses,  how  far  adopted,  iii.  438. 
Contingent  remainder,  may  be  without  a  prior  estate,  IL  550. 
Covenants,  what  words  in  a  deed  make,  iii.  418,  416,  417. 
Curtesy,  adopted,  150,  152. 
Deeds,  what  forms  of  sufficient,  iii.  314. 

may  be  good  if  sealed  only,  iii.  244. 

one  witness  sufficient,  iii.  248. 

equivalent  to  livery  of  seisin,  iii.  329. 

in  what  time  to  be  recorded,  iii.  285. 

when  recorded,  used  in  evidence,  iii.  288. 

if  not  recorded,  valid  to  such  as  have  notice,  iiL  290. 

of  quitclaim,  a  form  of  conveyance,  iiL  812. 

deposit  of,  creates  a  lien,  ii.  86. 
Devise,  what  estate  it  carries,  75. 
Descent,  laws  of,  iii.  29. 
Disseisee,  cannot  convey  lands,  iiL  294. 
Distress,  lies  for  rent,  ii.  256. 
Dower,  in  all  husband  died  seised  of,  252. 
Estates  tail,  how  far  allowed,  99. 
Ejectment,  lies  upon  a  mortgage,  ii.  101. 
Females,  18  years  old,  may  devise  lands,  iii.  433. 
Freehold,  estates  created  in/uturo,  iL  550. 
Heirs,  not  required  to  pass  a  fee,  41. 
Joint,  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  prevail,  556. 
Judgments,  form  liens  on  land,  ii.  28. 
Leases,  what  not  within  statute  of  frauds,  395,  531. 
Livery  of  seisin,  deeds  equivalent  to,  iii.  829. 
Limitation,  of  real  actions,  iii.  155. 

upon  ''failure  of  issue,"  ii.  647,  682. 
Married  women,  rights  and  powers  of,  321. 
Mortgages,  how  assigned,  ii.  115. 

how  foreclosed,  iL  242. 

may  be  discharged  on  record,  ii.  1 78. 

when  bound  by  limitation,  ii.  170. 

ejectment  lies  upon,  iL  101. 

may  be  proved  by  parol,  ii.  52. 
Mortgagor,  to  redeem,  must  first  tender  the  debt,  iL  169. 
Mortgagee's  claim,  barred  by  lapse  of  time,  ii.  172. 
Purchase-money,  a  lien  on  land,  ii.  92. 
Partition,  how  made,  598. 
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Rule  in  SheUetfs  case,  abolished,  ii.  568. 

Recording  deeds,  time  given  for,  iii.  285. 

Remainders,  not  affected  by  change  in  prior  estate,  IL  551* 

Waste,  what  actions  lie  for,  144. 

Widow,  may  elect  dower  or  devise,  308. 

quarantine,  what  is,  255. 
Witnesses,  what  required  for  a  will,  iiL  430. 

one  sufficient  for  a  deed,  iii.  248. 
MISSOURI, 

Aliens,  may  hold  lands,  64  ;  ii.  45. 
Advancement,  laws  as  to,  iii.  41. 
Bargain  and  sale,  form  of  conveyance,  ii.  420. 
Children,  illegitimate,  how  far  heirs,  iii.  42. 

posthumous,  their  rights,  iii.  44. 

of  marriage  annulled,  legitimate,  iii.  44. 
•  Curtesy,  allowed,  150. 

entry  on  land  by  wife  not  necessary  to  it,  159. 
Common,  tenants  in,  liable  for  waste  to  each  other,  591. 

liable  for  waste  done,  591. 
Contingent  remainder,  without  prior  estate,  ii.  550.  * 

Covenants,  of  warranty,  when  attach  to  land,  iii.  397. 

what  words  in  deeds  create,  iii.  413,  417. 

how  they  are  construed,  iii.  417. 

damages  for  breach  of,  iii.  423. 
Devise,  what  estate*  it  carries,  75. 
Divorce,  effect  of  on  wife's  estate,  293. 
Descent,  laws  of,  iii.  30. 
Deeds,  recorded,  used  in  evidence,  iii.  288. 

what  constitutes  recording,  iii.  285. 
Dower,  exists  by  law,  1 73. 

barred  by  elopement  of  wife,  228. 

of  all  husband  was  seised,  251. 

damages  recovered  in  action  for,  265. 

or  devise,  how  widow  may  elect,  308. 
Estates  tail,  how  changed,  100. 
Execution,  levy  of,  on  land,  ii.  30. 
Foreclosure,  suing  for,  and  for  debt,  ii.  228. 

who  parties  to  process  for,  ii.  232,  234. 

how  effected,  ii.  243. 
Freeholds,  infuturo,  how  created,  ii.  550. 
Heirs,  not  requisite  to  a  fee,  41. 
Jointure,  what  bars  dower,  805. 
«   Joint,  estates,  held  to  be  in  common,  556. 

tenancies,  how  far  exist,  556. 
Judgments,  liens  on  land,  ii.  28,  29. 
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Leases^  bow  execated  by  agents,  895. 

parol,  create  estates  at  will,  895,  581. 
Limitationf  of  real  actions,  iii.  155. 

upon  *'  failure  of  issae,"  ii.  682. 
Married  women,  rigbts  and  powers  of^  821. 
Mortgages,  proved  by  parol,  ii.  52. 

discbarged  upon  record,  ii.  1 78. 

bow  foreclosed,  ii.  248. 

wbo  parties  to  tbe  process,  ii.  282,  284. 
Purchase-money,  lien  exists  for,  ii.  98. 
Partitiony  bow  made,  600. 

Remainder,  not  affected  by  defeating  prior  estate,  ii.  551. 
Rule  in  Shelley's  case,  abolisbed,  ii.  568. 
Scroll,  equivalent  to  a  seal,  iii.  247. 
Waste,  form  of  acdon  for,  138,  148,  144. 
Widow's  quarantine,  wbat  is,  255. 
Wills,  married  women  may  make,  iii.  488. 

wkat  witnesses  necessary  for,  iiL  481. 

MISTAKE  OF  FACT, 

and  law,  difference  in  effect  of,  iiL  79. 

MONEY, 

wben  treated  as  realty,  20. 

dower  may  be  bad  in,  192, 198,  211. 

curtesy  may  be  bad  in,  152. 

MONUMENTS, 

alwajTS  govern  in  fixing  boundaries,  iiL  850,  851. 

MORTMAIN, 

laws  of,  restrain  bolding  lands,  65. 
bow  far  prevail  in  United  States,  65. 
origin  and  cause  of,  iL  855. 
bow  evaded  by  the  clergy,  ii.  856,  857. 
statute  of  Ricbard  IL  against,  ii.  857. 

MORTGAGES, 

L  Theib  Nature,  £[i8tort,  and  Fork. 
1.  nature  and  definition  of,  ii.  36  -  88. 
bow  regarded  at  common  law,  ii.  86  -  88. 
distinction  between  vioum  and  mortuum  vadiumy  vL  89. 
Welsb,  once,  but  not  now  in  u^e,  ii.  89. 
bow  distinguisbed  from  rent,  ii.  254. 
bow  distinguished  from  condition  at  law,  iL  87,  88. 
bow  they  differ  from  contract  to  reconvey,  ii.  87. 
effect  at  common  law,  of  condition  broken,  ii.  38. 
effect  now,  of  performing  condition,  ii.  88. 
if  onco  a  mortgage,  always  such,  ii.  67. 
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who  has  poBBession  of  the  estate,  ii.  88. 
when  they  go  as  realty,  to  heirs,  ii.  117,  184. 
when  they  go  as  personalty,  to  executors,  &c.  iL  42,  184. 
how  fiur  it  is  a  conveyance  in  fee,  ii.  118,  127. 
how  &r  snbjects  of  devise,  as  land,  ii.  188. 
in  what  States  they  are  an  estaiey  and  in  what  not,  ii.  97,  98. 
this  difference  caused  by  dictum  of  Lord  Mansfield,  iL  98, 
Martin  v.  Mowlin,  comments  of  judges  on,  ii.  98,  99. 
roles  resulting  from  double  nature  of«  mortgages,  ii,  97. 
how  ftr  an  alienation  to  affect  insurance,  ii.  156,  215,  216. 
made  after,  does  not  affect  a  mortgagor's  will,  ii.  152. 
are  such,  if  intended  fbr  security,  ii.  44,  62. 
history  of,  ii.  89-41. 

origin  of  equity  of  redemption,  ii.  40,  41. 
classification  of,  in  United  States,  ii.  97-110. 
8.  what  sufficient  in  form,  ii.  59-62,  65. 
to  create  a  lien,  must  be  by  deed,  ii.  111. 
what  conveyance  constitutes  one,  ii.  48,  47,  60. 
if  intended  for  security,  it  is  one,  ii.  44,  62. 
how  proved  to  be  by  parol,  ii.  50  -  58. 
how  far  inadequate  consideration  a  proof,  ii.  65. 
if  in  form  one,  cannot  be  negatived,  ii.  66,  67. 
what  form  of  defeasance  sufficient,  ii.  45,  46. 
how  distinguished  from  agreement  to  mortgage,  ii.  59. 
how  distinguished  from  a  right  to  repurchase,  ii.  62-64. 
.if  first  discharged,  a  second  takes  its  place,  ii.  110. 
how  far  an  existing  debt  essential  to,  ii.  47  -  50. 
what  a  sufficient  description  of  the  debt,  iL  48,  49. 
of  the  condition  if  part  is  unpaid,  all  shall  be  due,  ii.  69. 
of  conditions  for  support,  what  rules  apply,  ii.  70. 
lien  of,  not  affected  by  changing  form  of  debt,  ii.  173- 177. 
form  of  defeasance  at  law,  iL  45,  46.* 
fi>rm  of  defeasance  in  equity,  iL  46,  58-62. 
deed  invalid,  if  defective  in  statute  form,  iL  59. 
what  a  breach  of  condition  of,  ii.  287. 
if  simultaneous,  what  rule  applies  to,  ii.  70. 

how  far  affected  by  the  debt  secured  being  negotiable,  iL  225,  226. 
8.  what  may  be  the  subject  of,  ii.  42,  48. 
of  another  mortgage,  and  effect  of,  ii.  42. 
cannot  be  of  a  mere  possibility,  ii.  48. 
of  a  lessee's  interest,  how  far  an  assignment,  ii.  448,  455. 
what  interests  and  property  pass  under,  ii.  149,  156. 
4.  with  power  of  sale,  law  as  to,  ii.  68,  77,  78. 
the  power  survives  to  mortgagee,  ii.  78. 
how  the  power  to  be  exercised,  ii.  68,  76,  77. 
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effect  upon  the  power,  of  payment,  ii.  79, 123. 
are  subject  to  redemption  and  foreclosore,  ii.  78. 
power  of  sole  passes  to  assignee,  ii.  79. 
5.  made  to  secure  future  advances,  ii.  143  - 148. 

how  far  preferred  over  junior  mortgages,  ii.  145  ~  148. 

fkilure  to  pay  instabnent,  may  make  a  breach  as  to  the  whole  debt,  i. 

69,  166. 
joint  mortgages,  with  right  of  survivor,  576 ;  ii.  185, 136. 
to  be  such,  the  debt  must  be  Joint,  576 ;  ii.  135, 136. 
when  foreclosed,  owners  are  tenants  in  common,  ii.  185, 186. 
IL  Recording, 

effect  of  priority  of,  ii.  136,  143. 
effect  of  recording,  as  notice,  ii.  136  - 140. 
who  bound  by,  without  record,  ii.  139. 
within  what  time  required,  ii.  137, 138. 
when  one  first  recorded,  is  postponed  to  other,  ii.  139. 
supersedes  the  doctrine  of  tacking,  ii.  142. 
of  no  effect,  if  not  properly  executed,  ii.  139. 
effect  of  mistake  in,  ii.  137. 

how  far  record  of  assignment,  notice,  ii.  140,  147,  148. 
noting  for  registry  equivalent  to  recording,  iL  140. 
m.  Assignment  of,  how  made,  ii.  112-115. 

when  deed  of  premises  construed  to  be,  ii.  112,  113. 

when  debt  must  pass,  to  effect  one,  ii.  114. 

in  what  States  a  deed  necessary,  ii.  113. 

when  assignee  of  legal  estate,  trustee  for  the  debt,  ii.  115, 116. 

rights  of  assignees  affected  by  lex  loci^  ii.  1 20. 

in  what  States  assignment  of  the  debt  passes  the  estate,  iL  118,  ll'i 

120. 
when  payment  construed  an  assignment,  213;  ii.  125, 166, 167,17^ 

179. 
what  is  a  dischai^,  and  what  an  assignment,  ii.  178,  179. 
assignment  of,  when  a  pa}'ment,  213. 
however  made,  rights  under,  the  same,  ii.  119. 
assignment  of,  carries  power  of  sale,  ii.  79. 
assignees  have  rights  and  liabilities  of  assignors,  ii.  110. 
second  mortgage,  an  assignment  of  mortgagor's  rights,  ii.  110. 
effect  of  record  of,  between  two  assignees,  ii.  113,  147,  148. 
how  far  record  of  assignment  is  notice,  ii.  140,  147,  148. 
assignee  of  mortgage  should  notify  mortgagor,  ii.  140. 
tender  or  payment  to  mortgagee  good,  till  notice  given,  ii.  113* 
tacking  mortgages  not  adopted  in  United  States,  ii.  142, 14S. 
when  a  new  debt  may  be  tacked  upon  an  existing  mortgage,  ii*  ^^ 
IV.  Trust  Mortgages,  Nature  of,  ii.  80-83. 
how  created,  and  rights  under,  ii.  80,  81. 
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how  differ  from  mortgages,  ii.  80,  82. 

maj  be  for  future  advances,  ii.  82. 

rights  and  duties  of  trustees  under,  ii.  81,  83. 

how  enforced,  ii.  81. 

have  no  equity  of  redemption,  ii.  82. 
y.  How  Enforced,  Applied,  or  Discharged. 
1.  writ  of  entry,  when  applicable,  ii.  1 20. 

when  proceedings  in  equity  requisite,  ii.  121. 

h6w  widow  may  enforce,  as  to  dower,  279,^280 ;  ii.  196. 
8.  how  applied  to  different  debts  held  by  several,  ii.  119,  120. 

how  far  security  for  other  debts,  ii.  148,  176,  177. 

when  they  might  be  tacked,  ii.  142.  143. 

« 

to  be  borne  pro  raia^  by  several  estates,  ii.  186-188. 
8.  dischax^ged  by  entry  of  satisfaction,  ii.  1 78. 

effect  of  dischaiging  one  of  two  estates  ii.  124,  187, 188. 

how  payment  to  be  proved,  ii.  177. 

effect  of  payment,  or  tender  on  right  of  possession,  ii.  122,  123, 161. 

given  by  a  surety,  discharged  by  time  given  to  the  principal,  ii.  201. 

order  of  liability  for,  of  several  owners  of  the  mortgaged  estate,  ii. 
189-192,193. 

how  far  assignee  of  a  second  mortgage  personally  liable  for  debt  to 
first  mortgagee,  ii.  111. 

effect  of  payment  as  an  assignment,  213 ;  ii.  167,  178,  179. 

when  discharge  of,  gives  mortgagor's  wife  dower,  212-216. 
yi.  Legal  and  Equitable, 

distinction  between,  and  rights  under,  ii.  68,  59. 

equity  can  reform,  not  make  an  instrument,  ii.  59. 

what  agreement  makes  an  equitable  one,  ii.  59-62. 

what  are  classed  as  equitable  mortgages,  ii.  83  -  94. 
1.  deposit  of  title  deeds,  when,  ii.  83. 

what  necessary  to  give  it  effect  as  such,  ii.  84,  85. 

how  far  this  prevails  in  United  States,  ii.  85,  86. 

how  depositor's  title  foreclosed,  ii.  86. 
S.  vendor's  lien,  how  far  a  mortgage,  ii.  86,  90. 

in  what  States  it  prevails,  ii.  87,  88. 

how  far  it  creates  an  estcUe^  ii.  88. 

against,  and  in  favor  of  whom  it  applies,  ii.  88,  89. 

what  he  may  do  under  it,  ii.  87. 

agiunst  whom  it  does,  or  not  prevail,  ii.  89. 

what  notice  sufficient  to  give  it  effect,  ii.  88,  89. 

by  what  acts  defeated  or  waived,  ii.  90,  91. 

how  far  it  passes  to  assignees,  ii.  92. 

how  it  may  be  enforced,  ii.  93. 

vendee's  lien  for  advances,  like  vendor's,  ii.  93. 
Vn.  Mortgagor's  Rights  and  Liabiuties, 

has  the  estate  in  lands,  and  all  incidents,  ii.  152. 
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may  mortgage,  sell,  or  deinBe  it,  ii.  152. 

his  interest  liable  for  his  debts,  ii.  153. 

his  will  not  affected  by  making  mortgage,  iL  152. 

his  estate  subject  to  dower  and  curtesy,  ii.  157. 

if  disseised,  mortgagee's  rights  affected,  ii.  158. 

he  may  claim  damages  for  land  taken,  ii.  155. 

b  to  be  taxed  for  the  land,  ii.  156. 

of  the  right,  as  to  each  other,  if  joint,  ii.  136, 166. 

of  the  tenare  between,  and  mortgagee,  435 ;  iL  160. 

may  not  dispate  mortgagee>*s  title,  ii.  159,  285. 

not  liable  to  mortgagee  for  rent,  485 ;  ii.  130. 

when  liable  to  mortgagee  for  trespass,  ii.  128. 

what  defenses  he  may  set  up  against  mortgagee,  iL  225. 

of  leased  land,  when  entitled  to  the  rent,  ii.  131. 

cannot  disseise  mortgagee,  iL  158. 

his  assignee  has  his  rights,  ii.  110. 

when  pa3ring  debt,  defeats  the  mortgage,  iL  152. 

may  pay  mortgagee,  till  notified  of  assignment,  iL  140. 

how  far  notified  by  record  of  assignment,  ii.  140. 

heir  of,  entitled  to  surplus  after  debt  paid,  ii.  152. 

remedy  of,  to  regain  possession  of  estate,  ii,  122, 161. 

cannot  redeem  till  debt  is  due,  ii.  166. 

how  he  may  enforce  equity  of  redemption,  iL  162. 

takes  the  estate  when  redeemed,  as  it  is,  ii.  183. 

how  barred  by  statute  of  limitation,  ii.  169,  170. 

liable  to  purchaser  of  equity  in  trespass,  ii.  153. 

his  and  mortgagee's  interest,  when  merge,  ii.  180. 

cannot  call  on  purchaser  for  contribution,  ii.  188. 

when  subrogated  to  place  of  mortgagee,  ii.  200. 

how  far  his  personal  relieves  his  mortgaged  real,  ii.  184— 186. 

may  insure  premises  for  his  own  use,  ii.  213. 

he  and  mortgagee,  not  tenant  and  landlord,  435. 
VnL  Mortgage k's  Rights  and  Duties, 

how  the  law  regards  his  interest  an  estate,  iL  95, 127. 

how  equity  regards  his  interest,  ii.  96. 

before  condition  broken,  a  personal  interest,  ii.  96. 

how  different  States  regard  his  interest,  iL  100-104, 113, 114* 

in  what  States  he  holds  it  as  real  estate,  ii.  104,  105. 

when  he  may  have  trespass  against  mortgagor,  u.  128. 

cannot  claim  rent  of  mortgagor,  435,  iL  180. 

when  he  can  have  waste,  iL  127. 

how  he  may  stay  waste  by  mortgagor,  ii.  129. 

how  far  himself  liable  for  waste,  iL  128. 

hu  wife  not  entitled  to  dower,  190,  iL  133. 

how  far  he  is  a  trustee  of  mortgagor,  ii.  68, 116. 
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effect  on  his  rights,  to  bid  in,  on  sale  for  taxes,  ii.  116. 

how  to  exercise  power  of  sale  in  mortgagee,  ii.  68,  78,  76. 

when  he  may  purchase,  if  estate  is  sold  under  power,  iL  68,  76,  77. 

may  purchase  of  the  mortgagor,  ii.  67. 

cannot  purchase,  if  he  himself  sells,  ii.  76,  77. 

may  sell  under  a  power,  after  mortgagor's  death,  iL  78. 

need  not  join  mortgagor  in  making  sale,  ii.  74. 

may  have  right  of  pre-emption  by  agreement,  iL  68. 

his  title  to  the  estate  a  legal  one,  ii.  127. 

he  may  bring  a  writ  of  entry,  when,  ii.  120. 

how  his  right  of  entry  may  be  restricted,  ii.  109. 

different  modes  of  enforcing  the  rights  of,  ii.  97,  98, 100, 108. 

is  regarded  in  equity  as  a  purchaser,  ii.  90. 

a  second,  is  as  to  the  first,  assignee  of  mortgagor,  ii.  110. 

his  interest,  a  right  to  gain,  rather  than  an  estate,  ii.  116. 

how  he  can  assign  his  interest,  iL  111-115. 

after  assignment,  he  cannot  discharge  mortgage,  ii.  12i. 

by  assigning,  he  conveys  real  estate,  ii.  112. 

may  do  it  by  deed,  or  by  mortgage,  ii.  112,  118. 

in  some  States,  can  only  do  it  by  deed,  ii.  113.  114. 

must  assign  the  debt  specificaUy,  in  some  States,  ii.  114. 

in  what  States  passing  the  debt,  passes  the  estate,  ii.  106. 

when  he  may  elect,  of  several  parcels,  ii.  124, 195. 

when  equity  restrains  him,  in  the  order  of  election,  ii.  201  -  208. 

what  are  the  five  stages  of  mortgagee's  title,  ii.  150, 151. 

effect  of  payment  of  debt  on  right  of  possession,  ii.  122, 123. 

he  can  only  enforce,  for  amount  due,  ii.  125. 

his  rights  to  rent  and  possession  against  a  tenant,  iL  129  - 188. 

when  he  may  safely  release  part  of  premises,  ii.  125. 

may  not  release  a  part,  when  notified  of  other  claims,  iL  124,  125. 

record  of  the  second  mortgagor  not  notice  to  the  first,  ii.  125. 

when  he  cannot  change  the  pro  rata  burden,  ii.  124,  195. 

it  not  obliged  to  receive  debt  in  parcels,  iL  196. 

Us  interest  passes  by  a  devise,  ii.  133. 

when  he  may  claim  damages  for  land  taken,  ii.  155. 

is  not  affected  by  mortgagor's  release  of  damages,  ii.  156. 

when  covenant  of  warranty  to  mortgagor,  enures  to  him,  iL  169. 

when  and  how  barred  by  statute  of  limitations,  ii.  170, 171 ;  iii.  188. 

by  foreclosure,  he  becomes  absolute  owner,  iL  150. 

may  waive  foreclosure,  by  suing  debt,  ii.  150. 

his  interest  at  death,  goes  to  executors,  iL  134, 135. 

if  surety,  creditor  may  be  substituted  to  his  place,  ii.  199. 

may  insure  for  his  own  benefit,  ii.  213. 

how,  and  for  what,  he  is  to  account,  ii.  204  -  207. 

when  accountable  for  actual  rents  only,  iL  206. 
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not  bound  to  speculate,  to  raise  rent,  ii.  207. 
how  far  to  account  for  rent  on  improvements,  iL  207. 
when  he  ma^,  and  when  bound,  to  repair  or  rebuild,  iL  216. 
how  far  he  may  charge  for  services,  ii.  216. 
must  apply  rents  toward  mortgage  debt,  ii.  218. 
order  of  applying  rents  to  several  mortgages,  ii.  218. 
order  of  applying  rents  to  repairs  and  debt,  ii.  218. 
in  what  cases  he  is  charged  interest,  ii.  210,  217. 
in  what  cases  rests  made  in  account,  ii.  217,  218. 
rule,  as  to  accounting  for,  and  chaiging  insurance,  ii.  212  -  215. 
when,  as  holder  of  the  equity,  he  is  to  apply  rents,  ii.  210. 
allowing  mortgagor  to  hold  rents  against  a  second,  ii.  208  -210. 
may  sue  for  debt  and  foreclosure,  each  by  itself^  ii.  224,  227,  228. 
second  may  foreclose  as  to  third,  &c.  ii.  224. 
IX.  Merger, 

of  interests  of  mortgagor  and  mortgagee,  ii.  180. 
legal  and  equitable  estates  merge,  when,  ii.  180. 
estates,  to  merge,  must  be  permanent,  ii.  181. 
no  merger,  if  an  intervening  estate,  ii.  182. 
must  be  a  union  in  same  person,  in  same  right,  ii.  182. 
none,  against  the  intention  of  the  holder,  ii.  181,  182. 
X.  Redemption,  Equity  of, 
its  origin,  ii.  40,  41,  96. 
not  mentioned  by  Coke,  ii.  41. 
first  case  of,  in  England,  ii.  41. 
is  an  estate  in  lands,  with  all  its  incidents,  ii.  152, 153. 
assignment  of  a  defeasance,  a  conveyance  of,  ii.  46. 
may  be  mortgaged,  and  subject  to  debts,  ii.  152, 153. 
when  equity  regards  it,  though  not  created  by  deed,  iL  47. 
is  now  a  part  of  the  law,  ii.  96. 

no  agreement,  at  making  of  mortgage,  controls  it,  ii.  66,  67. 
equity  relieves  against  attempts  to  curtail  it,  ii.  68. 
subsequent  sale  to,  or  agreement  with,  mortgagee  good,  iL  67. 
exists  in  power  of  sale  mortgages,  till  sale  made,  ii.  78. 
none  exists  in  trust  mortgages,  iL  82. 
each  of  several  mortgages  has  its  own,  iL  168. 
the  right,  not  affected  by  disseisin  of  the  estate,  ii.  167. 
how  applied  in  conditions  for  support,  ii.  72.  * 
how  enforced  by  mortgagor,,  iL  162. 
by  whom  it  may  be  exercised,  163,  164. 
how  far  purchaser  of,  personally  liable  for  mortgage  debt^  iL  110, 193 

195. 
how  kept  from  merging  in  mortgagee's  right,  ii.  183. 
widow's  right  in,  and  how  enforced,  192;  ii.  196. 
availed  of,  only  by  payment  of  the  debt,  ii.  164, 165. 
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cannot  be  exercised  till  debt  is  due,  ii.  166. . 

order  of,  where  several  have  the  right,  ii.  167. 

how  far  exercised,  in  respect  to  one  of  two  or  more  mortgagesy 
il  167. 

is  not  affected  hj  statute  bar  of  the  debt,  ii.  165. 

how  the  right  may  be  barred  hy  the  statute  of  limitations,  ii.  169. 

of  contribution  towards,  by  several,  ii.  186  -194. 

how  far  personal  bound  to  aid  the  real  in,  ii.  184-186. 

if  exercised,  in  what  condition  mortgagor  takes  the  estate,  ii.  167, 183. 

of  parties  to  the  suit,  to  enforce,  ii.  168. 
•  of  costs  in  such  suit,  ii.  169. 
XL  Foreclosure,  and  its  Effects. 

effect  on  mortgagor's  right,  ii.  219. 

carries  the  growing  crops,  124. 

makes  mortgagee  absolute  owner,  ii.  149,  220,  288. 

when  it  acts  as  a  new  purchase,  ii.  184. 

joint  mortgagees  become  tenants  in  common,  iL  186. 

various  modes  of  effecting,  ii.  219. 

effect  of  a  strict  foreclosure,  ii.  220,  222. 

of  foreclosure  by  entry,  in  pais^  &c.  ii.  223. 

effect  of  foreclosure  by  sale,  ii.  220  -  222. 

form  and  effect  of  proceedings  by  entry,  &c.  ii.  223,  231,  288. 

effect  of,  of  a  mortgage  of  a  mortgage,  ii.  42. 

how  applied,  in  case  of  equitable  mortgages,  ii.  86. 

may  be  applied  to  mortgages,  with  powers  of  sale,  ii.  78. 

in  case  of  breach  of  one  of  several  conditions,  ii.  226. 

effect  of,  upon  a  devise  of  the  mortgage,  ii.  134. 

how  far  it  is  payment  of  the  debt  secured,  ii.  117. 

effect  of,  upon  a  suit  to  recover  the  debt,  iL  150,  222. 

how  barred  by  statute  of  limitations,  ii.  219. 

how  it  may  be  waived,  ii.  150,  222,  223,  237. 

how  entry  to  foreclose,  waived,  ii.  223. 

in  joint  mortgages,  who  to  maintain  the  suit  for,  ii.  136,  233,  234. 

receiver  of  mortgagee  in  one  State,  cannot  foreclose  in  another,  ii 
233. 

who  should  be  parties  to  proceedings,  ii.  228  -  234. 

who  barred  by  a  foreclosure,  ii.  228,  229. 

how  fiir  mortgagee's  title  open  to  question,  in  suit  to  fbrecloee,  iL  235. 

eff*ect  on  the  estate,  of  foreclosure  by  executors,  ii.  285,  238. 

how  far  infants  and  femes  covert  bound  by,  iL  232,  236. 

laws  as  to,  of  the  several  States,  iL  238-247. 

{See  the  States  severally.) 
MOVABLE   THINGS, 

a  division  of  property  by  the  civil  law,  8. 

when  they  may  be  realty,  10,  11. 
VOL.  III.  87 
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NAKED,   OR  COLLATERAL  POWER, 
what  18,  ii.  594. 

NAMES, 

purposes  of,  in  a  deed,  and  how  designated,  iii.  236. 

senior  and  junior,  no  parts  of  one,  iii.  238. 

omitting  part  of  a  Christian  name,  effect  of,  iii.  239. 

grantor  estopped,  to  deny  the  name  he  uses,  iiL  238. 
NAVIGABLE   STREAMS, 

what  are,  iii.  358. 

distinction  between  public  and  navigable,  iiL  236. 

how  far  applied  in  matters  of  boundary,  iii.  355,  356. 

rules  as  to  boundaries  by,  of  lands,  iii.  358. 

rules  as  to  islands  formed  in,  iii.  55  -  58. 
NECESSARIES, 

when  contract  for  a  lease,  may  be  for,  406. 
NECESSITY, 

way  of,  what  is,  ii.  282. 

how  far  essential  to  an  easement,  on  dividing  heritages,  ii.  288—  290. 
NEGATIVE, 

easements,  what  are,  ii.  277. 
NEMO  EST  H^RES  VIVENTIS,  iu.  6. 
NEW  HAMPSHIRE, 

Aliens,  may  hold  lands,  64. 

Attachment,  on  mesne  process,  a  lien,  ii.  29. 

Advances^  future  mortgage  for,  not  good,  ii.  145. 

Advancement,  laws  of,  iiL  40. 

Agents,  how  public  may  execute  deeds,  iii.  251. 

Boundary,  proved  by  oral  declaration,  iii.  365. 

Bargain  and  sale,  a  form  of  deeds,  iL  414. 

Children,  illegitimate,  how  far  heirs,  iii.  42. 

Contingent  remainders,  peculiar  law  of,  ii.  508. 

Curtesy,  allowed,  150. 

not  forfeited  by  conveyance,  168. 

Contributing,  order  of,  in  redeeming  estates,  ii.  191. 

Disseisin,  of  husband,  how  wife  affected  by,  166, 167. 

Dower,  not  had  in  wild  lands,  195. 

may  be  released  by  separate  deed,  231 ;  iii.  229. 
action  for,  limited  to  twenty  years,  249. 
of  what  husband  dies  seised,  252. 
damages  recovered  in  action  for,  266. 
tenant  of,  liable  for  waste,  143. 

Disseisee,  cannot  convey  lands,  iii.  294.  * 

Deeds,  must  be  signed  and  sealed,  iii.  244. 

two  witnesses  required  for,  iL  413 ;  iii.  248. 
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Deeds,  how  public  agents  maj  execute,  iii.  251. 

yalid,  though  not  recorded,  with  notice,  iiL  29. 

what  consideration  sufficient  for,  iiL  828. 
Descent,  laws  of,  iii.  SO. 
Divorce,  effect  on  wife's  lands,  292. 
Damages,  in  case  of  eviction  of  a  warrantee,  iiL  428. 
Equitable  estates,  liable  for  debts,  ii.  456. 
Ejectment,  lies  by  mortgagee,  iL  100, 120. 
Execution,  levy  of,  ii.  SO. 
Estates  tail,  how  far  abolished,  99. 

tenants  in,  can  convey  a  fee,  99. 
Foreclosure  suit,  who  parties  to,  ii.  280. 

of  mortgage,  how  effected,  ii.  245. 
Joint,  estates,  held  to  be  in  conmion,  555. 

tenancies,  how  far  in  force,  556. 
Leases,  what  necessary  to  a  good  one,  894. 

how  executed  by  agents,  895. 

parol  creates  an  estate  at  will,  895,  581. 

what  must  be  recorded,  410. 
Leguiatioe,  grants  of  lands,  iii.  187. 
LimitaJtion,  of  real  actions,  iii.  156. 
Mortgagee,  how  far  liable  on  covenants,  456. 
Mortgages,  pass  freeholds,  ii.  100. 

cannot  be  proved  by  parol,  ii.  58. 

not  good  for  future  advances,  ii.  145. 

how  foreclosed,  ii.  245. 

tender  of  debt  discharges  the  lien,  ii.  162. 

how  assigned,  iL  114,  118. 
Married  woman,  may  release  dower  by  her  deed,  281 ;  iiL  229. 

need  not  be  examined  to  acknowledge  a  deed,  284 ;  iiL  229. 

rights  and  powers  of,  821. 

may  make  a  will,  iii.  484. 
Partition,  how  made,  456. 
Proprietors  of  common  lands,  power  o^  587. 
Recoveries,  once  in  use,  99. 
Rule  in  Shelley's  case,  abolished,  iL  568. 
Uses,  applied  in  conveyance  of  lands,  415. 
Widoufs  quarantine,  what  is,  256. 
Waste,  actions  for,  form  of,  144. 
Wm,  estate  at,  how  determined  by  notice,  528. 
Witls  require  to  be  sealed,  iii.  481. 

pass  after-acquired  estate,  iii.  482. 

married  women  may  make,  iii.  484. 

how  many  witnesses  required,  iii.  480. 
Witnesses,  two  required  for  a  deed,  iiL  248. 
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Advancement^  law  of,  iii.  41. 

Aliens f  may  hold  lands,  64. 

Bargain  and  sate,  form  of  deed,  ii.  420. 

Boundary,  how  far  repatation  may  show,  uL  865. 

Custom^  of  teDants  as  to  crops,  123. 

Curtesy f  recognized  and  applied,  150. 

tenant  bj,  forfeits  by  conveying  a  fee,  107. 
Creditors f  rights  of,  subordinate  to  dower,  239. 
Co-tenantSf  liable  in  damages  to  each  other,  658,  591. 
Common,  tenant  in,  liable  for  waste,  591. 
Contribution,  order  of  to  redeem  estates,  ii.  191. 
Covenant,  what  requisite  to  action  by  warrantee,  iiL  406. 

what  damages  recoverable  in,  iii.  423. 
Charitable  uses,  in  force,  iii.  439. 
Children,  posthumous,  law  as  to,  iii.  44. 
Descent,  law  of,  iii.  32. 

half-blood  inherit,  iii.  15. 
Distress,  lies  for  rent,  ii.  256. 

Damages,  recoverable  on  covenants  of  wairantj,  uL  428. 
Deeds,  what  work  estoppels,  iii.  104. 

must  be  acknowledged  to  be  evidence,  iiL  248. 

time  in  which  to  be  recorded,  iiL  287. 

what  constitutes  recording,  iii.  285. 

when  recorded,  may  be  used  in  evidence,  in.  288. 

deposit  of,  creates  a  lien,  ii.  86. 
Devise,  what  estate  passes  by,  75. 

whether  in  lieu  of  dower,  308. 

when  wife  is  to  elect,  or  dower,  308. 
Descent,  of  estate  per  autre  vie,  109. 
Dower,  is  of  all  husband  was  seised  of,  251. 

tenant  forfeits  by  conveying  a  fee,  107. 

how  set  out,  260. 

damages  recovered  in  suit  for,  266. 

when  demand  necessary  to  a  suit,  261. 

limitation  of  action  for,  twenty  years,  249. 

forfeited  by  elopement,  294. 
Deposit,  of  deeds,  creates  a  lien,  ii.  86. 
Estates  tail,  life  estates  with  remainder,  100. 

per  autre  vie,  descent  of,  109. 

executory,  how  &r  alienable,  ii.  553. 

at  will,  how  determined  by  notice,  527. 
Estoppel,  what  deeds  work,  iii.  104. 
Execution,  levy  of,  on  land,  ii.  30. 
Fines,  abolished,  85. 
Fires,  statute  of  Anne,  in  force,  136. 
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ffalf-bioodf  may  inherit,  iii.  15,  82. 

Heirs,  necessary  to  create  a  fee  in  wills,  41. 

Joint  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  in  force,  556. 
Judgments^  form  liens  on  land,  ii.  28. 
Limitation,  of  real  actions,  iii.  156. 
Lecues,  how  signed  bj  agents,  895. 

what  not  within  statute  of  frauds,  895,  581. 
Married  women,  rights  and  powers  of,  822. 
Mortgages,  may  be  proved  bjr  parol,  ii.  58. 

title  bjr,  divested  by  payment,  ii.  128. 

order  of  contribating,  to  redeem,  ii.  191. 

how  foreclosed,  ii.  248,  245. 
Notice,  what  determines  estates  at  will,  527. 
Partition,  how  made,  598. 
Payment  of  debt,  defeats  a  mortgage,  ii.  128. 
Prescnption,  exists  for  light  and  air,  ii.  818. 
Rent,  recognized,  ii.  256. 
Ittde  in  Shelley's  case,  abolished,  ii.  568. 
Recoveries,  abolished,  85. 
Recording,  deeds,  time  allowed  for,  iii.  287. 
Socage,  free  and  common,  prevails,  55. 
Statute  of  Anne,  as  to  fires,  in  force,  186. 

82  Hen.  YHI.,  ch.  28,  in  force,  579. 
Scroll,  does  not  answer  fbr  a  seal,  iii.  247. 
Uses,  applied  in  conveyances,  ii.  416. 
Vendor's  lien,  for  purchase-money,  iL  92. 
Will,  what  witnesses  to,  required,  iii.  480. 
Waste,  action  for,  form  o(  188, 148. 
Widoufs  quarantine,  what,  255. 
NEW  YORK, 

Attorney,  wife  may  make  a  deed  by,  iii.  288. 

Alienage,  law  as  to,  64. 

Accumulation,  law  as  to,  ii.  688. 

Auomment,  Statute  of  Anne,  in  force,  ii.  686. 

Advancement,  law  of,  iii.  40. 

Bargain  and  sale,  consideration  for,  iii.  826. 

Bargain  and  sale,  in  futuro,  of  freehold,  iii.  826. 

Confiscation,  of  lands  in,  iii.  188. 

Consideration,  for  bargain  and  sale,  iii.  821. 

Covenants,  none  implied  in  deeds,  iii.  416. 

may  be  implied  in  leases,  iii.  416. 

damages  for  breach  of  warranty,  iii.  428. 

and  conditions,  how  far  assignable,  482. 
Charitable  uses,  how  far  in  force,  iii.  440. 
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Conlingentj  future  estates,  how  created,  ii.  550. 
Children,  posthnmouB,  rights  of,  ii.  552 ;  iiL  44. 
Conveyance,  works  no  forfeiture,.  107. 
Curtesy,  allowed,  150. 

how  forfeited  or  barred,  168,  169. 
Commonj  tenants  in,  liable  for  waste,  591. 
Contribution,  to  redeem  estates,  order  of,  iL  191. 
Corpomdons,  how  far  may  be  devisees,  iii.  485. 
Devise,  what  estate  it  carries,  75. 

to  executors  to  sell,  a  power,  ii.  602. 

when  in  lieu  of  dower,  308. 

how  far  corporations  may  take  bj,  iii.  485. 
Deeds,  forms  of,  in  use,  iiL  818,  816. 

must  be  attested  and  acknowledged,  to  be  used,  iiL  848. 

when  recorded,  may  be  evidence,  iiL  288. 

deposit  o^  when  it  creates  a  lien,  iL  86. 
Disseisee,  cannot  convey,  iiL  294. 
Distress  for  rent,  abolished,  ii.  256. 
DeseetU,  laws  of,  iii.  81. 

how  far  seisina  facit  stipitem^  iL  689. 

of  estates,  per  autre  vie,  109. 

of  Expectant  estates,  ii.  552,  668. 
Dower,  may  be  had  in  wild  lands,  129. 

may  be  in  equitable  estates,  191. 

barred  by  husband's  deed,  before  marriage,  203. 

not  barred  by  elopement,  228. 

may  be  of  all  husband  was  seised,  251. 

limitation  of  actions  for,  twenty  yean,  249. 

set  out  by  decree  of  surrogate,  259. 

ejectment,  the  form  of  action  for,  268. 

damages  recoverable  for  alienation,  266. 

how  estimated  upon  aliened  estates,  273,  275. 

how  determined  in  exchanged  estates,  185. 
Damages,  mortgagee  claims  for  lands  taken,  iL  155. 

recoverable  by  warrantee,  if  evicted,  iiL  423. 

recoverable  by  a  dowress,  266. 
Divorce,  effect  of,  on  wife's  rights,  292,  294. 
Enrolment,  statute  of,  never  in  force,  iii.  826. 
Equitable  estates,  liable  for  debts,  iL  556. 
Estates,  for  life,  after  estates  for  years,  how  limited,  iL  551. 
Expectant  estates,  descend,  and  are  alienable,  ii.  552,  663. 
Estates  tail,  abolished,  100. 
Exchange  of  lands,  recognized,  185. 
Execution,  levy  of,  on  lands,  ii.  80. 

levy  of,  on  mortgagor's  interest,  ii.  155. 
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EjectmerUf  will  not  lie  on  morl^gage,  iL  107. 

lies  to  recover  dower,  263. 
Foreclosure^  who  parties  to,  ii.  231,  232. 

suing  for,  and  for  the  debt,  iL  226,  227. 
Fines^  abolished,  85. 
Fires  in  woods,  law  as  to,  136. 
Heirs,  not  requisite  to  a  fee,  41. 
Jointure,  who  parties  to,  300. 

what  bars  dower,  805. 
Joint,  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  in  force,  556. 
Judgment,  forms  a  lien  on  land,  iL  28. 
Leases,  how  signed  by  agents,  395. 

what  not  within  statute  of  frauds,  395,  531. 

what  required  to  be  recorded,  410. 
Lineal  and  Collateral  warranty,  abolished,  iiL  408. 
Undlation,  upon  **  fikilure  of  issue,"  iL  682. 

of  real  actions,  iii.  156. 
Lands,  public.  State  successor  to  the  crown,  of,  iiL  170. 
Married  women,  rights  and  powers  of,  322. 

must  be  parties  to  foreclosure  suits,  235. 
Mortgages,  proved  to  be  by  parol,  ii.  53.  , 

for  future  advances,  ii.  144. 

tender  dP  debt  discharges,  ii.  162. 

« 

may  be  discharged  on  record,  iL  1 78. 

contribution  to  redeem,  order  of,  iL  191. 

how  foreclosed,  iL  221,  240,  241. 

in  sales  under,  mortgagees  may  bid,  ii.  77. 

how  assigned,  ii.  114. 

sale  under  must  be  public,  ii.  78. 
Manors,  how  created  here,  iiL  171. 
Mortgagee,  may  have  case  against  mortgagor,  ii.  129. 

may  claim  land  damages,  ii.  155. 
Mines,  State  has  sovereignty  over,  iii.  340. 
Notice,  what  to  determine  estate  at  will,  527. 
People  of  State,  successors  to  lands  of  the  crown,  iiL  1 70. 
Payment,  divests  mortgagee's  interest,  ii.  162. 
Purchase'money^  forms  a  lien,  ii.  88,  92. 
Partition,  may  be  of  remainders,  &c.  584. 

of  estates  in  common,  595. 
Perpetuity,  laws  as  to,  iL  681,  682. 
Prescription,  none  for  light  or  air,  ii.  318. 
Quia  emptores,  adopted  here,  iii.  171. 
Bent  reserved,  a  rent  charge  only,  iL  252,  256. 
Remainder,  not  affected  by  change  in  prior  estate,  iL  550. 
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Rule  in  Shelley's  case,  abolished,  ii.  563. 
StattUe,  82  Hen.  VUI.,  ch.  28,  in  force,  579. 

quia  emptoreSf  in  force,  iii.  171. 
State,  has  Bovereigntj  over  mines,  iii.  840. 
Trusts,  law  as  to,  ii.  492-495. 
Tax,  if  tenant  for  life  refuse  to  pay,  effect  of,  112. 
Uses,  how  far  abolished  or  in  use,  ii.  418,  419. 
Wife,  separate  deed  of  good,  iii.  281. 

must  be  examined  before  acknowledging,  iii.  281* 

may  make  a  deed  by  attorney,  iii.  238. 

must  be  made  party  to  a  foreclosure,  ii.  282. 
WHls,  what  witnesses  to  required,  iii.  431. 

may  be  signed  by  mark  of  testator,  iii.  428. 

may  pass  after^usquired  estate,  iii.  432. 
Widow*s  quarantine,  what  is,  256. 
Warrants,  breach  of,  damages  for,  iiL  428. 
Waste,  form  of  action  for,  188,  148, 144. 
NIL  HABUIT,  &c., 

application  and  extent  of  the  rule,  485, 486. 
when  tenant  may  plead  it,  487-489. 
applies  to  use  and  occupation,  as  well  as  leases,  486. 
applies  to  one  hiring  his  own  estate,  485. 
does  not  apply,  if  lessor  is  not  in  possession,  484,  485. 
NON  COMPOS  MENTIS,  * 

leases  by  persons,  400,  401. 
how  far  bound  by  their  contracts,  400. 
may  be  made  lessees,  406. 
of  deeds  by,  and  to,  iiL  224-227,  240. 
NON  USER, 

effect  of,  on  easements,  ii.  812. 
has  no  effect  if  gained  by  grant,  ii.  812,  840. 
may  bar  one  gained  by  prescription,  ii.  812. 
open  to  explanation,  ii.  812. 
not  of  itself  an  abandonment  of  a  right,  ii.  840. 
NORTH  CAROLINA, 

Aliens  may  not  hold  lands,  64. 

Advancement,  laws  as  to,  iii.  41. 

Apportioning,  between  tenant  for  life  and  remainder^  110. 

Boundary^  proved  by  hearsay,  iii.  865. 

Curtesy,  allowed,  150. 

may  be  had  in  equitable  estates,  152. 
Contributing  to  redeem,  order  of,  ii.  191. 
Children,  posthumous,  rights  of,  iii.  44. 

illegitimate,  how  far  heirs,  iii.  48. 
Charitable  uses,  in  force,  iii.  438. 
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Covenants,  none  implied  in  deeds,  iii.  416. 
Devise,  wliat  estate  it  carries,  75. 

whether  in  lieu  of  dower,  308. 

when  wife  «iay  elect,  or  dower,  808. 
Descent,  general  laws  of,  iii.  S3. 

of  estates,  per  autre  vie,  109. 

how  far  seisinafacit  stipiiem,  ii.  689 ;  iiL  14. 

how  far  half-blood  inherit,  iii.  16. 
Deeds,  good  if  only  sealed,  iii.  244. 

of  wife,  void  if  not  acknowledged,  iiL  229. 

in  what  time  recorded,  iii.  288. 

if  recorded,  used  in  evidence,  iii.  288. 
Disseisee,  cannot  convey  lands,  iiL  294. 
Damages,  in  case  of  eviction  on  covenant,  iiL  428. 
Daioer,  had  in  wild  lands,  129. 

had  in  equitable  estates,  191. 

of  all  husband  was  seised  of,  252. 

how  to  be  set  out,  260. 

damages  in  action  for,  266. 

may  be  in  lands  bargained  for,  220. 

if  claimed  by  deed,  must  be  recorded,  201. 

barred  by  elopement,  228,  294. 

not  defeated  by  fraudulent  deed  of  husband,  280,  262. 

action  for,  not  barred  by  statute,  250. 
Distress  for  rent,  abolbhed,  ii.  356. 
Estate  tail,  changed  to  a  fee,  99. 
Execution,  levy  of  on  mortgagor's  estate,  iL  154. 
Frauds,  statute  of,  never  adopted,  iL  465. 
Heirs,  when  requisite  to  a  fee,  41. 
Half-blood,  how  far  heirs,  iiL  15. 
Joint  tenancies,  how  far  in  force,  556. 
Leases,  what  must  be  recorded,  411. 

what  not  within  statute  of  frauds,  895,  531'. 
Life,  chances  of,  how  calculated,  110. 
Legacy,  to  a  witness,  does  not  avoid  a  devise,  iiL  481. 
Limitation,  of  real  actions,  IiL  157. 
Mortgages,  proved  by  parol,  ii.  54. 

when  they  take  effect  as  to  creditors,  ii.  187.  ^ 

redemption  of,  barred  by  time,  ii.  1 70. 

order  of  contributing,  to  redeem,  iL  191. 

how  foreclosed,  ii.  242. 

claims  of  mortgagee,  when  barred,  ii.  1 72. 
Married  women,  husbands  cannot  lease  lands  of,  828. 
Notice,  to  determine  estates  at  will,  527. 
Partners,  rights  of  to  land,  survive,  575. 
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Partition^  how  made  of  estates,  599. 

Purchase-money^  forms  a  lien,  iL  88. 

Parties,  to  forecloeare  suitB,  ii.  232. 

Scroll,  a  good  fubetitute  for  a  seal,  m.  247. 

Trusts,  declared  by  parol,  ii.  465. 

Uses,  applied  in  conve3rance8,  iL  411. 

TTofte,  action  for,  (orm  of;  188,  143. 

WiU,  estate  at,  how  determined,  527. 

WUls,  pass  after-acquired  estate,  iii.  482. 
how  manjr  witnesses  required,  iiL  480. 

Witness,  legacy  to  in  a  will,  not  void,  iiL  481. 
NORTHERLY, 

means  due  north,  iiL  351. 
NOTICE, 

to  tenants  at  will  to  quit,  506,  510,  516,  525-528. 

to  tenants  from  year  to  year,  522-528. 

how  long  required  in  such  cases,  526,  527. 

how  to  be  served,  in  such  cases,  527. 

none  requisite  to  tenant  at  sufferance,  541. 

jGrom  assignee  of  lease  to  lessor,  why  necessary,  455. 

when  record  is  notice  of  terms  of  lease,  455. 

of  Tendor*s  lien,  what  is,  ii.  88,  89. 

when  made  to  agent,  is  to  principal,  ii.  89. 

a  Tolnnteer  purchaser  cannot  set  up  want  of,  ii.  89. 

by  assignee  of  a  mortgage,  to  mortgagor,  necessary,  iL  140. 

to  whom  record  of  assignment  of,  is  a  notice,  ii.  140. 

how  fiur  record  of  second  mortgage  is  notice  to  the  first,  u.  148. 

how  this  affects  future  advances,  ii.  147, 148. 

actual,  requisite  to  prior  one  for  future  advances^  iL  146  - 148. 

how  far  Us  pendens  is  notice,  ii.  140. 

record  of  a  deed  is  notice  of  it  to  all,  iiL  282. 

effect  of,  of  an  existing  unrecorded  deed,  ii.  66 ;  iiL  289,  290. 

how  &r  open  possession  is  notice  of  an  existing  deed,  iiL  283,  S84. 

reference  to  other  deeds,  notice  of  their  contents,  iu.  292. 
NUISANCE, 

on  leased  premises,  who  responsible  for,  356, 469, 470. 

interference  with  a  ferry  is,  iL  270. 

how  fiur  one  ferry  is  to  another,  ii.  270. 

O. 
OATH  OF  FEALTY, 

by  tenant,  to  his  feudal  lord,  31. 

how  distinguished  from  oa^  of  allegiance,  31. 

taken  by  landholders  in  England,  to  William  L  S3,  a. 

OBSTRUCTING, 

wateiMSOurses,  rules  against,  iL  320,  321,  S23L 
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OCCUPANCY, 

what  the  doctrine  of,  is,  and  when  applied,  107, 108. 

right  of,  regulated  hy  statute,  108,  109,  n. ;  iii.  60. 

hj  adjacent  owners,  to  division  fences,  effect  of^  ilL  142. 
OFFICES, 

no  property  in,  in  United  States,  ii.  250. 
OFFICE  FOUND, 

process  in  escheat,  in  what  it  consists,  iiL  47. 
OFFICE  GRANT, 

to  what  conveyances  applied,  iii.  191. 

sales  by  executors,  &c.  for  payment  of  debts,  iiL  191, 192. 

policy  of  the  law  in  favor  of  creditors,  iii.  191. 

sales  by  guardians,  under  license  of  court,  iii.  192. 

sales  by  acts  of  legislature,  how  far  legal,  iii.  198  - 199. 

if  in  exercise  of  judicial  power,  void,  iii.  195. 

cannot  be  of  private  property  of  one  not  under  disability,  iiL  190. 

may  confirm  defective  titles,  iiL  197. 

may  be  good,  if  of  one  under  personal  disability,  iiL  197  - 199. 

may  authorize  sale  to  pay  debts,  iii.  197, 199. 

sales  by  decree,  in  chancery,  iii.  199,  200. 

effect  of  judicial  sales  of  land,  iiL  200. 

decree  of  sale  does  not  carry  title  till  executed,  iiL  201. 

sales  under  mechanic's  liens,  iii.  201. 

sales  in  collection  of  taxes,  iii.  202  -  209. 

taxation,  power  of,  a  part  of  sovereignty,  iii.  202. 

power  to  sell  for  taxes,  a  valid  one,  iiL  202,  208. 

every  requisite  fact  must  concur  and  appear,  iiL  208-205. 

how  far  recitals  in  a  tax  deed  of  any  effect,  iiL  206,  207. 

^  collector's  title,"  a  doubtful  one,  iii.  205. 

collector's  deed  estops  no  one,  iii.  206. 

what  tax  deeds  must  contain  to  be  valid,  iii.  207. 

deed  must  be  to  the  one  who  bids  off  the  land,  iii.  208. 

how  far  record  necessary  to  give  effect,  iiL  208. 

land  sold  for,  subject  to  redempjtion,  iii.  208. 

sales  by  proprietaries,  for  assessments,  iii.  209. 

rules  of  law  to  be  strictly  followed,  to  give  effect  to  office  grant,  iiL 
210. 

how  &r  returns  of  ministerial  officers  evidence  of  acts  done,  iiL  211. 
OHIO, 

Alienage,  no  disability,  64. 

Advancement,  law  of,  iii.  41. 

Assignee,  of  covenant  may  sue,  484. 

Boundary,  not  proved  by  reputation,  iiL  865. 

Curtesy,  had  without  issue,  151. 
what  seisin  necessary  for,  160. 

Covenant,  assignee  of,  may  sue,  484. 
none  implied  in  a  deed,  iiL  416. 
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Covenant,  maj  convey  hj  metes  and  bounds,  565. 
Common,  tenant  in,  liable  for  waste,  591. 
ChUdrtn,  illegitimate,  bow  far  bein,  iiL  42,  43. 

postbnmons,  rights  of,  iiL  44. 

of  marriage  annulled,  legitimate,  iiL  44. 
Chariiable  nses,  in  force  bere,  iiL  439. 
Conveyances,  bow  far  nses  applied  in,  ii.  417. 
Dower,  of  all  seised  of  during  coverture,  251. 

allowed  in  estate  bargained  for,  191. 

rigbt  of,  sabordinate  to  tax  sales,  239. 

action  for,  limited  to  twenty-one  years,  249. 

no  damages  recoverable  in,  265. 

lost  by  elopement,  294. 
Dktreu,  not  allowed  for  rent,  iL  257. 
DeMcent,  laws  of,  iii.  83. 

bow  far  seisinafacU  tt^ntem,  iL  689;  iiL  14. 
Damages,  recovered  by  warrantee,  iiL  423. 
Deed,  requires  to  be  signed,  iii.  244. 

affixing  a  mark  a  good  signing,  iii.  244. 

must  have  two  witnesses,  iii.  247. 

executed  by  a  scroll  good  as  a  seal,  iiL  247. 

what  amounts  to  recording  of,  iii.  285. 

time  for  recording  given,  iii.  287. 

must  be  acknowledged  to  pass  a  title,  iiL  288. 

good  though  made  on  Sunday,  iii.  295. 

of  quitclaim,  a  conveyance,  iii.  312. 

under  a  tax  title,  what  must  be  shown  as  to,  iiL  204. 
Disseisee,  may  convey  lands,  iii.  295. 
Estates  tail,  issue  takes  a  fee,  100. 
Execution,  levy  of,  on  land,  iL  81. 
Ejectment,  lies  by  mortgagee,  iL  101. 
Husband  and  wife,  tenants  in  common,  580. 
Judgment,  a  lien  on  land,  ii.  28. 
Joint  tenancies,  how  far  exist,  557. 
Land  warrants,  pass  to  heirs,  iii.  182. 
Lease,  what  necessary  to  ^  good  one,  394. 

bow  signed  by  agents,  895. 

parol,  create  estates  at  will,  395,  531. 

Stat  32,  Hen.  Vm.,  eh.  34,  never  adopted,  433, 434. 
Married  women,  power  and  rights  of,  323. 

may  make  wills,  iiL  433. 

must  be  examined  in  making  acknowledgment,  iiL  229. 
Mortgages,  may  be  proved  by  parol,  iL  54. 

ibrm  only  a  lien,  ii.  102. 

how  foreclosed,  ii.  242. 
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Mortgages,  when  thej  become  a  lien,  ii.  138. 
may  be  discharged  on  record,  ii.  1 78. 
contribution  to  redeem  order  of,  iL  191. 

Partition,  how  made,  597. 

Perpetuity,  rule  of,  ii.  682. 

Quitclaim  deed,  a  conveyance,  lii.  812. 

Rent,  hardly  known  here,  ii.  255. 

Rule  in  Shelley's  case,  abolished  in  wills,  ii.  568. 

Tenant  for  life,  forfeits  estate  for  not  paying  taxes,  112. 

Witnesses,  required  for  wills,  iii.  481. 

Waste,  action  for,  forms  of,  144,  591. 
OMISSION, 

to  mention  a  child,  effect  of  on  a  will,  liL  19. 
OPENING, 

of  remainders,  to  let  in  new  members  of  a  class,  iL  511,  512. 

OR, 

when  used  for  and  meaning  and,  iL  656. 
OUTSTANDING  TERMS, 

how  created,  and  character  o^  408. 

satisfied,  how  used  as  muniments  of  title,  408-410. 

to  attend  the  inheritance,  abolished,  409. 

never  in  use  in  United  States,  409,  410. 
OUSTER, 

what  is,  iii.  185. 

(See  Possession,  &c.) 
OWELTY  OF  PARTITION, 

in  what  it  consisted,  582. 
OWNERSHIP,  DOUBLE, 

in  soil  and  mines,  12. 

may  be  held  by  different  persons,  12. 

may  be  of  a  mere  easement  in,  12, 18. 


P. 
PARCENARY,  560. 

(See  COPABCKNABT.) 

PARES  CURIJE, 

who  they  were,  and  what  their  duty,  85,  45,  60. 

parol  agreement  to  convey  land  enforced  in  equity,  iiL  216. 
PAROL  EVIDENCE, 

when  competent  to  prove  a  deed  a  mortgage,  ii.  50-58. 

competent  to  show  when  a  deed  or  defeasance  made,  ii.  59,  60. 

competent  to  show  amount  of  consideration  of  a  deed,  iL  406 ;  iiL 
826,-829. 

admissible  to  identify  monuments  in  a  deed,  iiL  868. 
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PAROL  LEASES, 

how  far  binding,  531. 
PAROL  LICENSE, 

coapled  with  a  grant,  not  reTocable,  544. 

executed  on  licensee's  own  land,  not  revocable,  550. 

until  ezecated,  b  revocable,  548. 

not,  if  connected  with  personal  property  on  licenser's  land,  549. 
PARSON, 

when  coiporation  sole,  78. 

his  interest  in  glebe  lands,  78. 

grant  to,  if  a  fee  most  be  to  him  and  *<  sacoessorB,"  78. 
PARTICULAR  ESTATE, 

in  case  of  remainders,  what  it  is,  61 ;  ii.  501,  518. 

possession  bj  tenant  of,  not  adverse  to  remainder-man,  iL  514. 
PARTIES, 

to  deeds,  who  may  be,  iiL  224  -  284. 

to  leases,  who  may  be,  400  -  404. 

to  fbreclosore  of  mortgages,  who  must  be,  iL  228,  282. 

when  wife  most  be,  to  be  bound  by,  iL  282. 
PARTITION, 

how  made  between  jmnt  tenants,  560. 

how  made  between  coparceners,  562. 

may  be  made  by  tenants  in  common,  5dl. 

incident  only  to  parceners  at  common  law,  581. 

how  incident  to  all  joint  estates,  581. 

when  made,  carries  growing  crops,  571. 

of  proceedings  for,  by  action  at  common  law,  580-588. 

now  exercised  by  equity,  in  England,  581,  582. 

parts  may  be  equalized  by  owelty  of,  582. 

proceedings  in,  are  local,  582. 

effect  of,  by  parol,  followed  by  possession,  581,  587,  588. 

when  presumed,  from  long  occupation,  588. 

a  petition  for,  a  proceeding  in  rem,  582. 

each  has  the  same  estate  in  his  share,  as  he  held  in  the  joint  estate, 
78. 

what  estate  one  must  have  to  enforce  it,  588,  584. 

mortgagor  cannot  have,  against  his  mortgagee,  ii.  158. 

one  must  have  seisin  and  right  of  possession,  588. 

when  remainder-man  may  have  it,  584. 

how  far  one  disseised  may  have  it,  585. 

reversioner  and  remainder-man  not  affected  by  act  of  tenant  in,  588, 
584. 

effect  of  covenants  of  tenants,  not  to  make,  583. 

binds  mortgagee  or  grantee  of  one  tenant,  if  mnde  pendente  lUe,  583. 

mortgagors,  but  not  mortgagees,  may  have,  584. 

who  must  be  made  parties  to,  585. 
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disseisee  not  bound  by  proceedings  with  his  disseisor,  585. 

nor  mortgagee,  by  proceedings  with  mortgagor,  ii.  158. 

how  to  be  made,  of  seyeral  parcels,  585. 

how,  of  mines,  mills,  and  water-power,  &c.  585,  586. 

of  proceedings  for,  in  probate  coarts,  586. 

who  bound  by,  586. 

how  made  by  the  parties,  587. 

made  by  proprietors  of  common  lands  by  Tote,  587. 

words  of  inheritance  required  in  deeds  of,  73. 

how  far  each  warrants  to  the  other,  589,  590. 

each  to  aid  the  other  in  defending  his  title,  589,  590. 

after  made,  one  does  not  hold  under  the  other,  589. 

one  cannot  set  up  against  the  other  a  prior  title,  590. 

when  made  by  law,  each  tenant  is  the  other^s  warrantor,  590. 

one  evicted  of  a  share,  may,  at  his  election,  have  a  new  one,  590. 

does  not  extend  to  his  alienee,  590. 

one  may  recover  damages,  if  evicted  of  his  share,  591. 

hiws  of  the  States  as  to,  591-602. 
PABTNERSfflP, 

estate  in,  how  far  subject  to  dower,  186  - 188,  573-576. 

how  constituted,  and  its  incidents,  573-576. 

how  far  regarded  as  personal  estate,  575. 

survivorship  applies  only,  so  far  as  necessary  to  pay  debts,  576. 

except  as  to  creditors,  are  estates  in  common,  574,  576. 

if  deed  taken  in  name  of  one,  he  is  trustee  for  all,  574. 

lease  by  one  partner,  enures  to  all,  573. 

descends  to  heirs,  if  not  needed  for  creditors,  576. 
PABT  PERFORMANCE, 

when  the  ground  of  a  decree,  iii.  215. 
PARTY  WALLS, 

as  an  easement,  what  are,  and  rights  of,  ii.  276,  834. 

how  far  adjacent  proprietors  own  in  coomion,  iL  834. 
PATENT  OF  LAND, 

what  it  is,  and  how  granted,  iii.  167. 

(See  Public  Grant.) 
PAYMENT, 

of  a  mortgage,  when  an  assignment,  ii.  125, 126. 

when  and  how  far  it  extinguishes  the  mortgage,  iL  122, 128. 
PENDENTE  LITE,  ii.  140. 

{See  Lis  Pendens.) 

purchaser  bound  to  take  notice  of,  ii.  229. 

he  need  not  be  made  party  to  a  foreclosure  of  mortgage,  ii.  229. 

is  bound  by  the  judgment  between  the  original  parties,  iL  229. 

is  bound  by  partition  between  parties,  584. 
PENSIONS, 

no  property  in,  in  United  States,  ii.  250. 
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AUodialf  property-  in  Unds,  64. 
Alienage^  no  disabilitj,  64. 
AccumulatUm  limited,  how  far,  iL  684. 
Attornment^  statute  of  Anne,  in  force,  iL  686. 
Adoancement^  law  of,  iii.  41. 
Bargain  and  sale^  a  form  in  use,  ii.  420. 
Boundary,  how  far  proved  by  hearsay,  iii.  365. 
Birth  of  a  child,  revokes  a  will,  iiL  459. 
Custom,  of  tenants,  as  to  crops,  123. 
Curtesy,  what  seisin  requisite  for,  160. 

not  forfeited  by  oonvejance,  168. 
Condition,  rights  under,  may  be  conveyed,  iL  12. 
Children,  illegitimate,  how  far  heirs,  iiL  42. 

•posthumous,  rights  of,  iii.  44. 
Covenants,  what  words  imply  in  a  deed,  iiL  417. 
Contributing  to  redeem  mortgages,  order  o^  ii.  191. 
Chtxrilahlt  Uses,  in  force  here,  iii.  438. 
Dower,  had  in  wild  lands,  129. 

may  be  had  in  a  trust,  192. 

subordinate  to  creditor's  claim,  239. 

damages  recovered  in  action  fi»r,  265,  266. 

devise,  when  in  lieu  of,  808. 
Deposit  of  deeds,  creates  no  lien,  iL  85. 
Distress,  lies  for  rent,  ii.  256. 
Descent,  laws  of,  iiL  34. 

how  far  seisina  faeit  stipitem,  u.  689 ;  iii.  14. 
Deed,  requires  to  be  signed,  iii.  244. 

if  recorded,  may  be  used  in  evidence,  iiL  288. 
Disseisee,  may  convey  lands,  iii.  295. 
Damages,  for  breach  of  warranty,  iii.  428. 
Estates  tail,  how  barred,  99. 
Execution,  levy  of,  on  lands,  iL  31. 
Estoppel,  what  works  one,  iiL  72,  77. 
Foreclosure,  suit  for  and  the  debt,  ii.  227. 
Fines,  formerly  in  use,  85. 

Husband  and  wife,  joining  in  deeds,  an  early  nsage,  iiL  229. 
Jointure,  what  bars  dower,  307,  308. 
Joint  tenancies,  how  far  they  exist,  556. 
Judgments,  form  liens  on  lands,  ii.  29. 
Leases,  what  not  within  statute  of  frauds,  395,  531. 

how  executed  by  agents,  395. 

Stat  32  Hen.  VHI.,  cL  34,  in  force,  432. 
License,  executed,  not  revocable,  548. 
Limitation,  of  real  actions,  iiL  158. 

upon  '^iailare  of  issue,"  iL  683. 
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Married  trom^n,  rights  and  powers  of,  823. 

must  acknowle(lge  a  lease  to  make  it  good,  894. 
Mortmain^  statute  against,  iii.  240. 
Mortgages,  proved  bj  parol,  ii.  55. 

how  assigned,  ii.  118. 

writ  of  estrepement,  when  it  lies  under,  ii.  128. 

effect  on,  of  pajrment  of  debt,  ii.  123. 

when  they  become  liens,  ii.  138. 

order  of  contributing  to  redeem,  ii.  191. 

when  mortgagees  may  charge  for  services,  iL  217. 

how  foreclosed,  ii.  220,  244. 

how  applied  to  successive  debts  in  hands  of  assignees,  iL  120. 
Notice,  what  determines  estate  at  will,  528. 
Purchase-money,  a  lien  for,  ii.  87.  * 

Prescription,  time  of,  twenty-one  years,  ii.  293,  304. 
Proprietary,  owned  the  soil  of,  iii.  1 70. 
Partition,  how  made  of  estates,  597. 
Quia  emptores,  statute  of,  not  law  here,  195 ;  ii.  252. 
Rent,  may  be  service  in  fee-farms,  ii.  252. 
Record  of  deeds,  in  what  time  to  \^  made,  iiL  287. 
Rule  in  SheUe^s  case,  in  force,  ii.  561. 
Signing,  essential  to  a  deed,  iii.  244. 
Scroll,  equivalent  to  a  seal,  iii.  247. 
Soverlfgnty,  as  well  as  soil,  in  the  proprietary,  iii.  170. 
Uses,  applied  in  conveyances,  ii.  414. 
Waste,  how  prevented,  145. 
Will,  estates  at,  how  determined,  528. 
Wills,  how  to  be  attested,  iii.  431. 

pass  after-acquired  estate,  iii.  432. 

married  women  may  make,  iii.  434. 

revoked  by  birth  of  a  child,  iii.  459. 
PERFORMANCE, 

specific,  when  enforced,  iii.  215. 
PER  MY  ET  PER  TOUT, 

its  meaning,  and  application,  553. 
PERPETUITY, 

reasons  and  policy  of  rules  against,  97 ;  ii.  652. 

borrowed  from  the  terms  of  strict  settlements,  ii.  652. 

their  introduction  remembered  by  Lord  Mansfield,  ii.  635. 

what  are  the  rules  as  to  its  limits,  97,  386 ;  ii.  23,  517,  598,  652. 

it  is  not  enough  that  an  estate  may,  it  must,  by  its  limitation,  vest,  iL  653. 

if  limited  upon  two  events,  it  may  be  good,  if  one  is  not  too  remote, 

ii.  654,  665,  667. 
in  what  cases  applied,  iL  23,  24,  517,  588. 
do  not  apply  to  charitable  trusts,  iii.  443. 
YOL.  III.  38 
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apply  to  terms  for  yean,  386. 

do  not  apply  to  estatea  upon  conditioii,  iL  SO. 

do  not  apply  to  remainders,  ii.  517. 

apply  to  conditional  limitations,  ii.  20. 

apply  to  the  execution  of  powers,  ii.  623,   624. 

time  of  executing  should  be  linuted  in  creating,  vL  625,  626. 

period  of,  measured  from  date  of  deed,  or  death  of  deTisor,  n.  625, 
626,  654. 

limitation  to  issue,  of  one  unborn,  always  too  remote,  ii.  620, 621, 
624,  627. 

of  the  possibility  of  the  execution  of  a  power  being  too  remote,  u.  626. 

the  first  estate  remains  good,  if  a  second  be  too  remote,  ii.  653. 

of  limitation,  after  **  dying  without  issue,**  &c.  647,  654-661. 

limitation  upon  failure  of  issue  of  one  unborn,  Toid,  ii.  621. 

tendency  of  late  to  construe  fiulure  of  issue,  a  definite  one,  iL  655  -657. 

distinction  between  failure  of  issue  of  the  first  taker,  and  of  a  stranger, 
ii.  655,  658. 

when  it  creates  a  remainder,  or  an  executory  devise,  iL  658,  659. 

good,  if  by  its  terms  israe  is  to  fail  within  twenty-one  yean  after  an- 
cestor's death,  ii.  660. 

good,  if  devise  over  is  upon  failure  of  testator's  own  issue,  iL  667. 

like  rule  in  springing  uses,  &c.  as  in  executoxy  devises,  ii.  660. 

rule  more  stringent  in  deeds  than  wills,  ii.  660. 

instances  of  limitations  too  remote,  ii.  661.  « 

if  an  executory  limitation  be  too  remote,  it  is  wholly  void,  ii.  676. 

if  void  as  to  part  of  a  class,  void  as  to  the  whole,  iL  676-67& 

devises  for  accumulation,  ii.  679. 

Thellusson's  will  case,  and  present  law,  iL  679,  680. 

American  statutes  as  to  perpetuities,  ii.  680-684. 

as  to  limitations  upon  failure  of  issue,  iL  682. 

as  to  devises  for  accumulation,  ii.  683. 
PERSONAL  PROPERTY, 

may  assume  character  of  realty,  4-7. 

when  liable  to  contribute,  to  redeem  a  mortgage,  u.  184  -  186b 
PEWS. 

how  far  real,  and  how  far  personal,  20. 
PLOUGH  BOTE, 

as  an  estover,  115. 
PLYMOUTH, 

and  other  Gokmiea,  tenure  of  lands  in,  86. 
PONDS, 

rules  as  to,  as  boundaries  of  land,  iiL  358. 

public  may  use  for  fishing,  bathing,  cutting  ice,  &c.  iiL  186. 
POSSESSION  AND  LIMITATION, 

how  possession  grows  to  a  title,  iii.  115, 116. 
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how  far  seisn  and  poflseaalon  identical,  iii.  117,  132. 

constructive,  when  not  in  fact,  what  is,  iii.  118. 

seisin,  if  lost,  regained  by  re-entry,  iii.  119. 

difference  between  disseisin  and  dispossession,  iii.  117. 

of  two  in  possession,  be  has  the  seisin  who  has  the  title,  iii.  117. 

what  completes  disseisin  by  feudal  and  modem  law,  iii.  116. 

of  disseisin,  by  election  of  owner,  iii.  116,  117. 

case  of  Taylor  v.  Horde,  iii.  120,  121. 

limitations  apply  only  to  actoal  disseisins,  iii.  116,  121. 

what  acts  and  intent  necessary  to  constitute  actual  disseisin,  iii.  119, 

188,  135. 
does  not  require  force,  iii.  129. 
deed,  though  recorded,  does  not  work  a  disseisin,  nnlesi  grantor  in 

possession,  iii.  121. 
the  estate  of  a  disseisor  a  fee,  iii.  122. 
characteristics  and  qualities  of  possession  requisite  to  gain  a  title,  iiL 

118,  119,  122,  133,  185,  141. 
acquiescence  by  owner  in  tenant's  possession  essential,  iii.  128, 142. 
must  be  held  with  intent  to  claim  title,  iii.  123,  125,  127,  185. 
must  be  oninteirupted,  iii.  125. 
continuity  preserved  by  several  in  succession,  holding  in  privity,  iiL 

126,  180. 
in  what  cases  this  applied,  iiL  180,  181. 
what*  is  a  sufficiently  continuous  possession,  iii.  126. 
what  extent  of  notoriety  requisite  in  the  possession,  iii.  127. 
whether  possession  adverse,  a  question  for  jury,  iii.  127. 
how  far  entry  and  holding  by  mistake  can  give  title,  iii.  127. 
how  far  nature  and  extent  of  possession  affected  by  entry,  by  color  of 

title,  iii.  129,  134,  136,  138-140. 
possession  presumed  to  be  rightful  when  entry  is,  iii.  129. 
in  what  cases  positive  disclaimer  of  title  of  owner  requisite  to  make 

possession  adverse,  iii.  128,  129. 
holding  under  a  void  grant,  may  gain  a  title,  iii.  180. 
possession  enough  to  pass  seisin  and  covenant  of  warranty,  iii.  182. 
possession  not  adverse  to  reversion  till  death  of  tenant  for  life,  iii. 

132. 
wife  not  barred  by  disseisin  done  to  husband,  iii.  188. 
mortgagee  barred  by  mortgagor's  disseisin,  iL  158  ;  iii.  188. 
character  of  acts  of  possession,  depend  on  situation  of  property,  iii. 

185. 
what  acts  of  occupation  not  sufficient  to  give  exclusive  posseasion,  iii. 

138,  134. 
what  acts  of  possession  carry  notice  to  the  owner,  iiL  135. 
how  far  acts  of  disseisin  limited  to  actual  ouster  and  occnpation,  iii. 

136,  187. 


596  INDEX. 

POSSESSION  AND  LIMITATION  —  C<m/mt«frf. 

if  eqaivoca],  acts  presamed  not  to  be  hostile  to  owner,  iiL  140. 

effect  of  occupancy  by  adjacent  owners,  bounding  on  each  other,  iii. 
140. 

effect  on  title,  of  occup)ring  up  to  a  division  fence,  iii.  142. 

occupying  under  a  parol  purchase  or  partition,  may  gain  title,  iii. 
145. 

how  far  trustee  may  be  disseised  by  cestui  que  trust,  or  a  stranger,  iii. 
144. 

theory  of  limitation,  defeating  the  title  of  one,  and  creating  that  ai 
another,  iii.  52,  122,  141,  145,  146. 

limitations  do  not  mn  against  the  State,  because  it  cannot  be  dis- 
seised iiL  141,  172. 

saving  clauses  in  statute  of  limitations,  iii.  147. 

do  not  extend  to  such  as  arise  after  the  right  accrued,  iiL  147. 

statute  of  limitations,  &c.,  of  several  States,  iii.  148-161. 

{See  the  States  severally,) 
POSSESSlftN  AND  FREEHOLD, 

convertible  terms,  at  conmion  law,  iiL  806. 
POSSESSION, 

how  far  identical  with  seisin,  47  ;  iL  498 ;  iii.  117, 182. 

that  of  tenant  not  adverse  to  reversioner,  118. 

{See  Adversk  Possession.) 

how  far  essential  to  lessee's  estate,  389. 

of  tenant,  is  that  of  lessor,  389. 

of  one  joint  owner  that  of  all,  566. 

how  far  is  presumptive  notice  of  a  deed,  iiL  288-884. 

of  mortgagor,  that  of  mortgagee,  iL  158,  159. 

essential  to  maintaining  trespass  by  lessee,  890. 
POSSIBILITY, 

of  issue  extinct,  effect  upon  estates  tail,  98. 

a  mere,  not  the  subject  of  grant,  iiL  89,  802. 
POSTHUMOUS  CHILDREN, 

inherit  as  if  bom  in  life  of  parent,  iii.  16. 

how  affected  by  will  of  parent,  iii.  459. 
POWERS, 
L  Origin  and  Nature, 

created  under  statute  of  uses,  405  ;  ii.  868,  590,  591. 

how  far  like  springing  and  shifting  uses,  ii.  590,  591. 

when  coupled  with  an  interest,  iL  472,  484,  606,  616,  617. 

importance  of  distinction  between,  and  an  interest  in  the  tiling,  £L  605, 
614,  615. 

a  seisin  must  be  created  with  it,  lu  610. 

how;  affected  by  will,  or  by  deed,  ii.  611. 

how  far  the  doctrine  of  cypres  applies  to,  iL  619,  620. 

of  the  priority  of  several  in  the  same  instrument,  iL  622. 
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execution  and  validity  of,  affected  bj  rules  as  to  perpetuities,  ii.  620, 
623-628. 

(See  Perpetuity.) 

how  successive  estates  when  appointed  take  effect,  ii.  629. 

to  what  purposes  generally  applied,  ii.  630. 

what  rules  as  to,  courts  of  law  apply,  iii.  603. 

estates  not  rendered  contingent  by  being  liable  to  be  revoked  under, 
ii.  601. 

may  be  applied  to  leases  of  lands,  ii.  595. 
n.  Different  Kinds  of, 

distinction  between  collateral  and  not,  ii.  594  •  596,  note. 

if  donee  has  no  interest  in  the  estate,  it  is  collateral  or  naked,  IL  694. 

distinction  between  appendant  and  in  gross,  ii.  594,  595. 

between  general  and  special,  ii.  596. 

under  American  law,  ii.  602. 

devise  of  lands  to  be  sold,  a  power  in  New  York,  ii.  602. 

**  in  trust,"  what  are,  under  law  of  New  York,  ii.  602,  6dS. 

of  appointment  and  revocation,  ii.  592,  596. 

how  it  operates  upon  the  estate,  ii.  592. 

appointee,  the  one  who  takes  under  it,  ii.  592. 

may  be  annexed  to  an  estate  in  fee,  ii.  592,  593. 

it  may  be  assigned,  ii.  617,  618. 

what  is  an  appointment,  ii.  592. 

the  event  on  which  the  use  springs,  or  shifts  in  favor  of  the  appointee^ 
ii.  592,  610-611. 

how  and  when  applied  in  cases  of  remainders,  ii.  536. 

appointee  not  the  assignee  of  the  appointor,  iL  611. 

donee  may  not  revoke  except  by  express  power  to  that  eff*ect,  ii.  623. 

what  powers  die  with  the  one  creating,  and  what  survive,  ii.  616,  617. 

powers  in  wills  held  trusts  in  chancery,  ii.  616. 

to  sell,  when  it  authorizes  creating  a  fee,  and  when  not,  ii.  603,  604. 

does  not  generally  include  one  to  mortgage,  ii.  609. 

implies  sale  to  be  for  money,  ii.  610. 

of  powers  to  executors  by  will  to  sell,  or,  that  they  do  sell,  ii.  614. 

what  a  naked  power,  and  when  a  duty,  ii.  615. 
'    how  far  the  case  of  executors,  ii.  615. 

an  executor  may  be  a  trustee  with  a  distinct  power,  ii.  615. 

how  far  a  power  to  appoint,  and  a  fee,  may  coexist  in  the  same  per- 
son, ii.  605,  618. 

what  is  a  common-law  power  or  authority,  ii.  610. 

IIL   How  CREATED, 

no  particular  form  required,  ii.  605. 

may  be  by  deed  or  will,  ii.  604. 

may  be  granted  or  reserved,  and  how,  ii.  604. 

one  with  a  general  power  may  authorize  another  to  appoint,  ii.  613. 

unless  it  be  a  power  with  special  confidence,  ii.  613. 
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TV.   How   KXECUTED, 

who  may  execute,  ii.  607. 

when  administrator  of  mortgagee  may  execute  power  of  sale,  iL  608. 

execution  must  follow  precisely  the  form  required  in  its  creatioii,  iL 

608,  609. 
equity  corrects  the  execution  of,  but  never  executes,  ii.  628. 
how  far,  in  making  the  appointment,  reference  is  to  be  made  to  the 

power,  ii.  612. 
what  may  be  done  under  a  power  to  appoint  to  **  children,"  '^iSBae,"' 

&c.  ii.  610. 
one  with  a  general  power  may  appoint  to  himself,  ii.  613. 
husband  and  wife  may  appoint  to  each  other,  ii.  613. 
how  donee  of  a  power  with  an  interest,  executes  it,  ii.  617. 
how  far  one  may  appoint,  who  shall  take  under  a  devise,  ii.  450,  455. 
whether  granting  an  estate  executes  a  power,  or  passes  grantoc^s  right, 

ii.  618. 
when  so  executed  as  to  make  appointee  trustee  for  another,  iL  593, 

594,  618. 
how  far  donee  may  suspend,  destroy,  or  merge,  or  release  the  power, 

ii.  596,  599,  600. 
he  cannot  do  so,  in  violation  of  duty,  ii.  599. 
when  donee  compellable  to  execute  it,  ii.  618. 
when  all  donees,  must  join  in  its  execution,  ii.  614,  615. 
of  the  time  when  to  be  executed,  ii.  622. 
effect  of  donee  exceeding  his  power,  iii.  619-623. 
effect  of  donee  appointing  a  less  estate  than  authorized,  iL  621. 
effect  of  annexing  improper  conditions  to  an  estate  appcnnted,  ii.  621. 
how  far  equity  aids  defective  execution  of,  ii.  628. 
power  cerises,  when  its  purposes  are  answered,  ii.  606. 
appointee  takes  under  the  instrument  creating  the  power,  iL  536, 593, 

605,  608,  611,  626,  629. 
power  of  attorney  executing  deeds,  &c.  by,  895 ;  iii.  249  -  252. 
whether  wives  can  make,  233;  iii.  232,  233. 
POWER  OF  SALE  UNDER  A  MORTGAGE,  iL  72-83. 
how  far  equity  will  restrain  its  exercise,  ii.  73. 
in  executing,  mortgagee  a  trustee,  ii.  73,  76. 
is  irrevocable,  does  not  die  with  mortgagor,  ii.  73. 
how  far  it  passes  with  the  estate,  ii.  73,  74,  79. 
who  executes,  if  a  part  of  the  estate  is  assigned,  ii.  74. 
implies  a  power  to  make  deeds,  ii.  76. 
how  it  is  to  be  exercised,  and  for  what  purposes,  ii.  76,  77. 
when  executed,  extinguishes  mortgagor*s  estate,  ii.  78. 
is  itself  extinguished  by  payment  or  tender  of  the  debt,  ii.  79. 
effect  of  payment  of  debt,  on  a  bona  fide  purchaser,  ii.  79. 
if  mort^ngee  sells,  and  buys  himself,  sale  may  be  avoided,  iL  77. 
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when  mortgagee  may  purchase,  ii.  76. 

of  powers  of  sale  in  trust  mortgages,  ii.  80  -  83. 

if  it  be  to  mortgagee  and  his  administrators,  his  administrator  may 
execute  it  where  the  land  is,  ii.  608. 
PRJSCIPE, 

tenant  to,  who  was,  52,  62. 

importance  of  having  one,  51,  62. 

husband  may  be,  as  to  wife's  land,  312. 
PRiEDIAL  SERVITUDES,  ii.  275. 

(See  Easements.) 
PRAYING  AID, 

by  tenant  of  freeholder,  62,  589. 

now  abolished,  109. 
PRE-EMPTION, 

right  of,  may  be  secured  to  mortgagee,  iL  68. 

right  of,  in  public  lands,  liL  182,  183. 
PREMISES, 

of  a  deed,  what  it  embraces,  iii.  318»  371. 

often  used  for  the  property  conveyed,  iii.  371. 
PRESCRIPTION, 

L  PrOPEBLT  applies  to  INCORPOBEAL  HBRSDITAME^nrS  ONLY,  ill  51. 

a  mode  of  gaining  an  easement,  ii.  227. 

is  evidence  of  a  grant  or  deed,  548,  549;  ii.  277. 

what  originally  necessary  to  create  it,  ii.  293 ;  iii.  51,  52. 

rules  as  to,  at  different  periods,  and  in  different  States,  ii.  53. 

modem  prescription  is  a  presumed  grant,  and  of  a  lost  deed,  iL  293 ;  iiL 

52,  54. 
what  length  of  enjoyment  presumes  a  grant,  iL  293,  294,  304 ;  iiL  52. 
the  requisite  time  answers  to  period  of  limitation,  iL  294f  304 ;  iii.  52. 
how  conclusive,  the  presumption  raised  by  enjoyment,  iL  294,  295 ;' 

iii.  52. 
modem  prescription,  only  pritna  facie  evidence  of  grant,  iL  294,  295 ; 

ui.  52. 
the  extent  and  mode  of  enjoyment  limits  the  right,  iL  296 ;  iiL  54.  * 
user  and  enjoyment,  to  be  the  ground  of,  must  be  adverse,  ii.  297  -  299. 
must  be  by  one  estate  adverse  to  another,  iL  278. 
must  be  while  owner  of  servient  estate  is  under  no  disability,  iL  278. 
must  be  open  and  notorious,  ii.  298. 
must  be  acquiesced  in,  not  resisted  nor  forbidden,  iL  300. 
when  prescription  begins  to  mn,  iL  304,  805. 

no  time,  short  of  prescription,  raises  any  presumption  of  grant,  iL  304. 
the  public  cannot  claim  a  right  by,  iL  305. 
distinction  between,  and  a  custom,  iL  338. 
successors  in  privity  of  estate  may  gain,  by  muted  user,  ii.  805. 
effect  of  death  of  owner  of  servient  estate  upon  prescription,  iL  305. 
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suspended,  while  his  heir  is  a  minor,  ii.  805,  806,  887. 

not  effected  by  a  disability  arising  after  ancestor's  death,  iL  806. 

may  be  gained  by  a  corporation  in  a  que  estaUy  u,  889. 
IL  In  what  Pbescription  mat  be  gai^^bd, 

does  not  apply  to  underground  waters,  ii.  825. 

nor  to  flow  of  waters  artificially  created,  ii.  828. 

may  be  for  support  of  houses,  by  earth  under  and  adjacenti  iL  8S0| 
883. 

for  support  and  repair  of  parts  of  houses,  iL  888. 

for  carxying  on  nuisance  trades,  ii.  886. 

for  fishing  in  another's  waters,  iL  887. 

for  maintaining  fences,  ii.  837. 

of  profit  a  prendre,  must  be  in  a  que  estate,  iL  887. 
PRESUMPTION  OF  GRANT,  iL  293. 

{See  Prescription.) 
PRESUMPTIO  JURIS  ET  DE  JURE, 

when  it  applies,  ii.  294 ;  iii.  52. 

what  user  and  enjoyment^necessary  to  create  it,  liL  62. 
PRIMOGENITURE, 

oldest  son  when  sole  heir,  41. 

when  first  adopted  as  to  socage  lands,  41,  n. 

how  far  now  a  matter  of  custom,  97. 
PRINCIPAL, 

may  avail  of  leajse  made  by  one,  acting  as  his  agent,  405. 

how  far  notice  to  hb  agent,  is  to  himself,  ii.  89. 

grant  of,  carries  accessaries,  never  the  converse,  iii.  888. 
PRIORITY, 

of  use  and  application  of  water,  effect  of,  ii.  821. 
PRIVATE  4&RANT, 

title  acquired  only  by  law  of  the  place,  iii.  216. 

when  deed  first  required  to  convey,  iii.  214. 

always  necessary  of  incorporeal  rights,  iii.  214. 

in  what  States  deeds  not  requisite,  iii.  215,  244. 
'        of  deeds,  their  qualities  and  execution,  iii.  248  -  800. 

{See  Deeds.) 

what  are  escrows,  iii.  267,  278. 

effect  of  cancelling  one  deed  and  making  another,  iii.  278,  275. 

making  deeds  good  by  relation,  iii.  276  -  278. 

registration  of  deeds,  iii.  281-291. 

disability  to  convey,  firom  want  of  seisin,  iiL  298  -  295. 
.     .        effect  of  deed,  to  compound  a  felony,  or  by  duress,  iiL  295. 

what  deeds  firaudulent  and  voluntary,  iii.  295  -  299. 

title  good  in  bona  fide  purchaser's  hands,  iii.  299. 

what  property  requires  a  deed  to  grant,  iii.  300  -  308. 

•deeds  at  common  law,  and  in  United  States,  iii.  804-814. 
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component  parts  of  deeds,  iii.  315-880. 

construction  of  deeds,  iii.  880-867. 
PRIVITY, 

what  is  meant  by,  188,  n. 

1.  of  action,  in  case  of  waste,  137, 138. 

2.  of  contract,  between  lessor  and  lessee,  before  entry,  412. 
binds  parties  to  lease,  independent  of  possession,  412,  418. 
does  not  exist  between  owner  and  tenant  at  sufferance,  585. 

8.  of  estate,  in  what  k  consists,  138,  n. ;  ii.  262,  870;  iiL  110. 

none  between  lessor  and  lessee,  till  entry  by  lessee,  412. 

exists  only,  during  the  relation  of  landlord  and  tenant,  412. 

by  it,  assignee  of  land  liable  for  rent,  ii.  260. 

none  between  owner  and  tenant  at  sufferance,  535. 

none  between  dowress  and  reversioner,  or  assignee,  188,  288. 

how  far  between  assignee  of  heir  of  reyendoner,  and  assignee  of  dow- 
ress, 138. 

essential  to  an  action  of  waste,  137. 

its  effect  upon  the  liability  for  coyeramts  in  a  lease,  438. 

by  it,  assignee  of  reversion  recovers  rent,  451. 

essential  to  attaching  burdens  or  benefits  of  covenants,  to  land,  iL  261- 
264;  iii.  110. 

how  far  it  exists  between  lessee  of  mortgagor  and  mortgagee,  ii.  181. 

must  exist  between  feoffee  and  cestui  que  use,  to  create  a  use,  ii.  870. 

after  partition,  none  between  one  co-tenant  and  an  alienee  of  another, 
590. 

by  it,  successors  may  unite  their  uses  to  gain  title  or  prescriptioD,  ii. 
305;  iii.  125. 
PROCREATION, 

words  of,  necessary  to  create  estates  tail,  89. 
PROFITS  A  PRENDRE, 

what  are,  ii.  276. 

must  be  limited  in  extent  to  be  lawful,  ii.  888. 

to  be  prescribed  for,  in  a  que  estate,  ii.  839. 

grant  of  profits  of  land,  carries  the  land,  iiL  333. 
PROPERTY,  ^ 

common-law  division,  into  real  and  personal,  2,  4. 

how  regarded  by  the  civil  law,  4. 

how  divided  by  the  Scotch  law,  8. 

regarded  as  an  interest  in  land,  distinct  firom  title,  58 ;  iii.  2,  8. 

may  exist  under  various  forms  and  degrees,  58 ;  iiL  8. 

ownership  of,  expressed  by  estate,  59.  ^.^-.v  \g  ^    ^ 

PROPRIETARIES,  ^]5cS<  M 

might  assess  taxes  in  New  England,  iii.  209.  *^^^i  M  M 

PROSPECT,  IK  M  X  K 

easement  of,  not  gained  by  user,  ii.  288.  M  -M  M 

may  be  by  grant  or  covenant,  ii.  288,  819.  «}C  H  M.  H 
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PBOTECTOR, 

power  ftod  duties  of,  in  wki  of  eatatM  tail,  97. 
PROVISO, 

may  be  k  condition  or  ft  covenaot,  ii.  21. 
PUBLIC, 

may  acquire  righti  of  easement  bj  ciMtom,  not  hj  pmcriptiao,  iL  SOS . 
PCBUC  DOMAIN, 

of  what  it  conaiita  and  how  acquired,  iii.  IM  - 171. 

how  convejed,  iiL  1 73. 

(_Se«  Public  Gbamt.) 
PUBLIC  GRANT, 

what  ia  meant  by,  iiL  163. 

act  of  parliament  and  king**  gnnt,  iii.  163. 

of  the  nature  of  the  Indian  title*,  iii.  164, 168. 

of  tbe  Mvereignty  and  toil  in  Ae  Unitad  State*  and'  tb»  SUto,  iii. 
164,  165,  16S-170. 

public  lands,  how  divided  for  sale,  iii.  167. 

mode  of  dispodag  of,  by  entry  or  tale,  iii.  167. 

what  it  a  patent  and  iti  reqnidlea,  iii.  167. 

States  cannot  control  United  Stales  title  to  lands  within  their  limit*, 
iiL  169. 

rights  and  liabilities  of  United  Stales  as  proprieton  witlun  the  States, 
iu.170. 

'mines  of  gold  in  California  pass  with  the  &«ehold,  m.  170. 

of  grants  of  manors  in  New  York,  iii.  171. 

rales  for  ctmstming  doubtful  granls  by  tbe  pnblic,  iiL  171,  ITS. 

grant  by  goTernmeut  panes  the  lei^n,  iii,  173. 

how  far  Congress  can  grant  shores  of  navigable  riveTS,  iiL  17S. 

of  Ibe  forms  by  which  public  grants  can  be  made,  iiL  1 73. 

of  the  force  and  effact  of  a  patent,  ilL  173  -  ISO. 

effect  of  a  T^^ter's  certificate  of  pamhase  made,  ui.  1 75  - 180. 

effect  of  entry  made  and  payment  of  pnrchase-niooey,  on  title,  iS. 
176-180. 

how  entry  of  land  most  be  made,  iii.  161. 

land  not  to  be  sold  in  Irsctions  of  sections,  iU.  181. 

how  far  land-warrants,  real  estate,  iiL  181. 

rights  of  pre-emptiolt  to  pnblic  lands,  iii.  189. 

grant  of  public  lands  in  New  England,  how  made,  iiL  1S3  - 183. 

grants  by  legislature,  towns,  and  proprietaries,  bow  made,  iii.  184-189. 
PHNCTDATION, 

not  regarded  in  cottstraing  deeds,  343. 
PURCHASE, 

as  a  mode  of  title  contrasted  with  descent,  89 ;  iiL  4. 

what  are  words  of,  and  what  of  limitation,  ii.  561  ;  iii.  37S. 
UKCnASEBS, 

>,  of  mortgaged  premides,  how  to  contribute,  ii.  186  -  19S. 
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of  an  equity  of  redemption,  liave  no  claim  on  the  personal  estate  of 

the  mortgagor,  ii.  186. 
how  far  a  mortgagee  is  regarded  one,  iL  89,  90. 
under  a  power  oi  sale  mortgage,  how  &r  affected  hj  payment  of « the 

debt,  ii.  79. 
of  a  trustee,  how  far  affected  bj  the  violation  of  the  tmst,  ii.  76. 
in  possession  of  land,  when  not  liable  for  rent,  512. 
would  be  liable,  if  holding  after  contract  at  an  end,  512. 
how  liable,  if  he  refuse  to  execute  the  agreement  on  his  part,  618. 
of  land,  when  bound  to  see  to  application  of  purchase-money,  iL  490. 


QUALIFIED  FEE, 

in  what  it  consists,  78. 
QUANTITY, 

of  land  in  a  deed,  how  far  descriptive  only,  iii.  847,  418. 

when  held  to  be  a  covenant,  iii.  418. 
QUARANTINE, 

rights  of,  in  favor  of  widows,  171,  172, 175,  255. 

statute  of  the  several  States  as  to,  255,  256. 
QUARE  IMPED  IT, 

a  form  of  real  action  in  England,  263. 
QUARRIES, 

of  stone,  of  separate  property  in,  12. 
QUE  ESTATE, 

corporation  must  claim  prescription  by,  ii.  889. 

necessary,  in  order  to  claim  profits  h  prendre,  ii.  889. 
QUIA  E MP  TO  RES, 

statute  of,  abolishes  tenure  between  grantor  and  grantee,  48,  62,  289 
ii.  251. 

not  adopted  in  Pennsylvania,  195  ;  ii.  252. 

gave  the  first  right  of  free  alienation,  48,  68 ;  liL  214. 

prevented  creating  new  manors,  42. 

adopted  in  New  York,  iii.  1 71. 
QUIET  ENJOYMENT, 

what  is  an  implied  covenant  for,  427,  480. 
QUITCLAIM  DEED, 

a  good  form  of  conveyance,  iiL  809,  811-814,  880. 
QUIT-RENT, 

what  it  was,  ii.  252,  n. 
QUITTING, 

prembes,  lessor  has  not  the  right  of,  though  destroyed,  467. 

notice  as  to,  to  determine  estates  at  will,  516,  517. 

in  cases  of  tenancies  from  year  to  year,  524  -  528. 
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B. 
BACEWAY, 

of  mill,  may  be  cleared  by  owner,  iL  324. 
RAILROAD, 

capital  stock  in,  real  estate  in  Kentucky,  194. 

mortgage  of,  what  it  carries,  ii.  149. 

franchise  of,  ii.  268. 
RATIFICATION, 

of  voidable  leases,  effect  of,  402. 

of  deed  or  lease  of  an  infant,  408. 
REAL  ACTION, 

damages  not  recoverable  in,  at  common  law,  260/  264. 

what  forms  o(  are  retained,  262,  268. 
REAL  PROPERTY, 

what  is  included  in,  2,  3,  5,  6,  8,  20,  194. 
REAL  ESTATE, 

used  as  synonymous  with  lands  and  tenements,  59. 
REBUTTER, 

by  force  of  warranty,  when  it  applies,  lii.  88, 102,  408. 

doctrine  applied  as  a  bar  to  dower,  238. 
RECEIVER, 

to  mortgage-estates,  when  appointed,  ii.  129, 188. 

appointed  in  one  State,  cannot  foreclose  a  mortgage  in  another,  iL 
238. 
RECITALS, 

in  leases,  when  a  covenant,  435. 

in  deeds,  how  far  they  estop,  iiL  93,  94. 

how  far  reference  had  to,  in  construing  deeds,  iii.  368. 

how  far  those  in  other  deeds  referred  to,  conclude  parties,  iiL  94. 

in  tax  deed,  are  not  evidence  of  facts  stated,  iii.  203. 
RECOGNISANCE, 

under  English  law  fbr  extent  on  debtor's  land,  iL  26. 
RECORD, 

of  mortgages,  how  far  notice,  ii.  125,  187,  195,  196. 

of  a  second,  no  notice  to  holder  of  a  prior  mortgage,  ii.  125, 195, 196. 

when  they  take  effect  in  the  order  of  being  made,  ii.  186. 

of  mortgage,  not  properly  executed,  no  notice,  ii.  139. 

effect  of,  as  notice,  if  mistake  in  record,  ii.  137,  189,  140. 

within  what  time  to  be  made,  ii.  137,  138. 

of  assignment  of  a  mortgage,  how  far  notice  to  mortgagor,  iL  Ua 

of  assignment  of  a  mortgage,  notice  to  after-assignees,  iL  140. 
•        of  second  mortgage,  how  far  notice  to  prior  one,  ii.  147, 148, 195,196. 

how  fiur  notice  to  prior  one  for  future  advances,  ii.  148. 
(See  Mortgages,  III.  anh  IY.) 

how  far  required  of  leases,  410. 

of  a  deed,  equivalent  to  livery  of  seisin,  ii.  411. 

{See  Registbation.) 
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RECOUPMENT, 

for  damages  for  breach  of  coyenant,  when  aUowed,  459. 
RECOVERIES, 

as  a  mode  of  conveying  lands,  84,  85. 

once  in  use  in  the  United  States,  230,  n. 

used  to  bar  entails,  85,  86. 

form  of  proceedings  in,  85,  86. 

abolished  now,  84,  98. 

had  their  origin  in  Taltanim's  case,  85. 
REDEMPTION, 

right  in  equity  of,  ii.  41. 

purchaser  of, 'cannot  set  up  usury  against  the  mortgage,  ii.  165. 

purchaser  of,  at  sheriff's  sale,  cannot  deny  the  validity  of  the  mort- 
gage, ii.  165. 

purchaser  of,  cannot  object  to  the  mortgage  as  fraudulent,  iL  165. 

{See  MORTQAGE,  X.) 

RB-ENTRY, 

fbr  forfeiture,  by  lessee  upon  tenant,  498,  494,  n. 

right  of,  for  non-payment  of  rent,  ii.  257. 

how  it  may  be  enforced  for  fee-farm  rent,  iL  258. 
REFORM, 

power  of  court  to,  in  cases  of  mistakes  in  deed,  liL  888. 
REGISTRATION  OF  DEEDS, 

how  far  adopted  in  England,  iii.  281. 

distinct  from  enrolment  of,  iii.  280. 

regulated  by  State  laws,  and  in  force  in  all,  iiL  281. 

when  made,  notice  to  all  the  world,  iii.  285. 

takes  effect  from  time  of  deposit  in  the  office,  iiL  285. 

of  what  it  is  a  notice,  liL  285,  292. 

what  requisite  to  its  being  valid,  iii.  286. 

extent  of  notice  limited  to  terms  of  record,  iii.  286. 

within  what  time  to  be  made,  iii.  287,  288. 

when  record^,  copies  of  deeds  used  in  proof,  iii.  289. 

when  proof  of  the  execution  of  deeds,  iii.  288. 

(See  Record.) 
RELATION, 

when  conveyances  made  good  by,  iii.  276  -  278. 
RELEASE, 

by  disseisee  or  joint  tenant,  carries  a  fee  without  "  heirs,"  73. 

by  reversioner  to  tenant,  must  have  words  of  inheritance,  78. 

of  damages  by  mortgagor,  does  not  bar  mortgagee,  iL  156. 

of  dower  by  wife,  how  made,  230. 

requisites  of  deeds,  to  have  that  effect,  231  -  234. 

absolves  the  tenant  from  his  covenants,  466. 

by  mortgagee,  of  one  of  several  mortgaged  parcels,  effect  o(  iL  125, 
195. 
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of  part  4sf  land,  how  fiur  it  affects  rent  charged  upon  the  estate^  iL  265. 
of  part  of  the  rent  on  an  estate  good,  ii.  266. 

as  a  conveyance,  a  primary  one  in  this  coontrj,  and  secondary  In  Eng- 
land, iii.  102. 
with  warranty,  works  an  estoppel,  iii.  89,  102. 
deed  of,  may  avail  as  a  grant,  &c.  iii.  381. 
RELEASE  AND  QUITCLAIM, 

a  mode  of  valid  conveyance  of  lands,  iiL  309,  311  -314,  330. 
RELIEFS, 

as  feudal  fruits,  what,  35. 
REMAINDER,  ^ 

L  How  Crbated  and  Defined,  61 ;  ii.  22,  23,  500, 520. 
what  amounts  to  seisin  of,  50,  61. 

always  created  by  purchase,  never  by  descent,  ii.  500, 501. 
ownership  of,  distinct  from  that  of  particular  estate,  iL  501. 
what  is  a  prior,  or  particular  estate,  ii.  501,  504. 
remainder  must  have  one  to  sustain  it,  ii.  500. 
there  can  be  none,  where  there  is  no  reversion,  ii.  501. 
distinction  between,  and  executory  devise,  ii.  502,  541. 
doctrine  of,  no  violation  of  dogma,  as  to  seisin,  ii.  502. 
must  take  effect  immediately,  on  ceasing  of  prior  estate,  iL  503,  540, 

544,  545. 
remainder  and  particular  estate,  form  one  equal  to  both,  ii.  503. 
can  be  no  remainder  after  a  &e,  76  ;  iL  23,  503,  536. 
distinction  between,  and  conditional  limitation,  iiL  22,  23,  504,  505, 

541. 
why  estates  tail  admit  of  a  remainder,  ii.  506. 
no  precise  form  of  words  necessary  to  create,  ii.  506. 
limitation  never  construed  an  executory  devise,  that  can  be  a  remain- 
der, iL  505. 
prior  estate  and  remainder,  must  pass  from  grantor  by  the  same  act, 
iii.  512,  545. 
*  must  be  continuous  parts  of  the  same  inheritance,  ii.  512,  513. 
remainder  fails,  if  prior  estate  defeated  ab  initio^  iL  512,  545. 
estate  at  will,  not  a  sufficient  prior  estate,  506 ;  ii.  513. 
remainder  must  wait,  till  the  prior  estate  determines  of  itself^  iL  513, 

540. 
several  remainders  must  come  in,  in  order,  ii.  514. 
no  tenure  between  remainder  and  particular  estate,  ii.  514. 
possession  of  particular  tenant,  not  adverse  to  remainder-man,  ii> 

514. 
remainders  not  within  the  rule  of  perpetuities,  ii.  517. 
can  only  be  created,  or  transferred  by  deed,  iii.  300. 
IL  Vested  or  Contingent. 
distinction  between,  ii.  502,  506. 
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when  remainder  Tested,  ii.  507. 

what  18  meant  by  capacity  to  take,  ii.  607. 

distinction  between  vested  in  possession,  and  in  interest,  ii.  507. 

the  law  inclined  to  vested  interests,  ii.  510. 

vested  remainders  alienable,  like  estates  in  possession,  ii.  512. 

how  vested  remainders  may  be  defeated,  Boraston's  case,  ii.  587. 

devise  to  a  class  may  be  vested,  though  not  all  in  esse,  ii.  511,  546. 

when  remainder  to  heirs  of  one  living,  may  be  vested,  ii.  526. 

uncertainty  of  futnre  enjoyment,  no  test  of  contingency,  ii.  506,  526, 

537. 
prior  estate  io  a  contingent  remainder,  must  be  a  freehold,  ii.  282, 502, 

548. 
how  £u  modified  by  statute,  ii.  548,  550. 
contingent,  become  vested  when  contingency  happens,  ii.  515. 
may  become  vested,  though  never  enjoyed,  ii.  527. 
what  renders  remainders  contingent  in  Kew  Hampshire,  ii.  508,  n. 
when  a  remainder,  after  a  contingent  one,  may  be  vested,  ii.  527,  528. 
limitation  to  A  fbr  life,  remainder  to  B  during  A's  life,  a  vested  one, 

.ii.  527. 
in.  Cross  Remaindebs,  ii.  516  -  518. 
how  they  may  be  limited,  ii.  517. 
whole  estate  in  the  end  goes  in  entirety,  ii.  517. 

lY.   CONTIKGENT  REMAINDERS. 

their  nature  and  histor}',  94;  ii.  519,  520. 
instances  of,  what  are,  94  ;  ii.  520, 521. 
how  far  alienable,  ii.  509,  522,  548,  549. 

1.  four  classes  of,  ii.  522. 

what  cases  are  embraced  in  these  classes,  ii.  522-524. 

of  a  term  of  years,  supported  by  a  tenure,  ii.  525,  548,  544. 

prior  estate  expiring  at  death,  afler  a  term  for  years,  when  it  supports 

one,  ii.  524, 525,  548. 
how  fiir  rule  in  Shelley*s  case  forms  exception  to  law  of,  ii.  525,  526. 
when  remainder  to  heirs  of  one  living,  is  vested,  ii.  526.  * 

how  far  remainders  limited,  after  contingent  ones,  may  be  vested,  ii. 

527,  528. 
cases  of  Napper  v.  Saunders,  and  Lethieullier  v.  Tracy,  ii.  628,  529. 

2.  how  far  subsequent  limitations  affected  by  contingency  of  prior  ones,  ii. 

529,  530,  534. 
Mr.  Feame*8  three  classes  of  such  cases,  ii.  581  -  584. 
limitation  of  remainders  in  fee  with  a  double  aspect,  ii.  684. 
case  of  Luddington  v.  Kime,  ii.  584,  585. 

can  be  no  vested  remainder,  after  a  contingent  one  in  fee,  ii.  685. 
of  limiting  one  fee  after  another  as  a  remainder,  in  case  of  trusts,  ii. 

586. 
8.  on  what  event  such  remainder  may  be  limited,  ii.  588. 
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must  be  on  a  possibility  not  too  remote,  ii.  538. 

what  is  a  possibility  upon  a  poesibility,  ii.  539. 

too  remote,  if  to  a  child  of  one  unborn,  iL  ii.  539. 
•   when  to  children  of  one  unborn,  held  to  be  an  estate  ta3,  iL  539. 

event  must  not  abridge  the  particular  estate,  xL  540. 

reminder  must  not  be  in  the  nature  of  a  condition  at  law,  iL  540. 

when  a  limitation  to  two,  remainder  over,  on  death  of  one,  bad,  u.  540. 

case  of  estate  to  A  for  life,  remainder  to  B  if  A  marries,  iL  541. 

remainder  good,  though  the  event  may  destroy  prior  estate  by  merg- 
ing it,  iii.  541,  542. 

legal  estate  in  trustee,  supports  contingent  in  cestui  gue  trusty  iL  545. 

remainder  may  fail  as  to  some,  and  vest  as  to  others,  ii.  546. 

when  a  remainder  to  a  class  will  open  to  let  in  others,  ii.  546. 
4.  how  contingent  remainders  defeated,  iL  432,  546  -  549. 

how  far,  by  defeating  particular  estate,  183,  n.;  iL  503,  512,  515,  544, 
545,  547,  649. 

not  by  deed,  to  uses  of  particular  estate,  ii.  547. 

how  far  merging  of  reversion  and  particular  estate  destroys  remain- 
der, 182,  183  ;  iL  547. 

how  guarded  by  trustees  to  preserve,  ii.  432,  478,  548. 

cestui  que  trust  cannot  defeat  a  contingent  remainder  in  trust,  iL  463, 
546. 

(See  Trusts.) 

in  whom  is  the  inheritance,  while  the  remainder  is  contingent,  iL  548. 

how  contingent  remainders  are  distinguished  from  executory  devises, 
ii.  648,  649. 
y.  American  Statutes  as  to  Remainders,  ii.  549  -  553. 

as  to  creating  freeholds  in  fiUuro,  ii.  550. 

limiting  remainders,  to  abridge  prior  estate,  ii.  551. 

as  to  remoteness  of  contingency,  iL  551. 

as  to  defeating  particular  estates,  183  n. ;  iL  551. 

as  to  descent  and  alienation  of  remainders,  ii.  552. 
RENTS, 

L  Charge  and  Seck,  what  thet  are,  iL  251. 

fee-farm  include  both,  iL  251. 

how  created,  ii.  251  -  253. 

must  be  by  some  one  who  is  seised  of  land,  iL  255. 

are  incorporeal  hereditaments,  ii.  250. 

defined,  and  their  origin,  ii.  250,  254. 

service^  what  they  are,  ii.  250. 

how  affected  by  statute  of  quia  emptores^  ii.  250,  251. 

how  far  they  exist  in  this  country,  ii.  252,  255. 

charge  and  seck  have  the  same  right  of  distress,  iL  252* 

how  far  entire  or  divisible,  ii.  265  -  267. 

estates  in,  may  be  predicated  of,  ii.  253. 

are  subjects  of  grant,  iL  254. 
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to  create  estates  in,  requires  word  of  limitation  and  inheritance,  iL  258. 

descend  to  heirs,  like  lands,  ii.  254. 

may  be  granted,  but  not  reserved  to  a  stranger,  iL  253. 

may  be  granted  in  remainder,  ii.  253. 

cannot  be  granted  to  commence  in  fuiurOf  iL  254. 

may  be  conveyed  to  uses,  ii.  254. 

are  subject  to  dower  and  curtesy,  195  ;  ii.  254. 

distinction  between,  and  mortgages,  ii.  254.  I 

for  what  purposes  applied,  ii.  255,  n.  ! 

can  only  be  created  or  transferred  by  deed,  ii.  254 ;  iiL  300. 

not  subject  to  disseisin,  ii.  254. 

what  is  equivalent  to  seisin  of,  ii.  254. 

not  to  be  created  out  of  incorporeal  hereditaments,  ii.  255. 

estate  in,  limited  by  that  of  the  land  itself,  ii.  255. 

not  the  subject  of  escheat,  ii.  266. 

will  merge  in  the  fee  of  the  land,  ii.  267. 

n.  How  ENFORCED  OR  EXTINGUISHED. 

how  far  rents  run,  as  a  burden  with  land,  iL  256,  261  -  264. 

how  far  owner  of  land,  out  of  which  rent  is  granted,  is  liable,  iL  261. 

in  what  States,  may  be  distrained  for,  ii.  256,  257. 

may  be  recovered  by  action  at  law,  ii.  257. 

in  what  cases  recoverable  pro  rata,  ii.  257. 

of  remedy  for,  by  re-entry  and  holding  the  land,  ii.  257,  258. 

great  strictness  necessary  in  making  demand,  ii.  258. 

how  far  releasing  part  of  the  land  affects  the  rent  on  the  other,  iL  252, 
253,  265. 

effect  of  holder  of,  purchasing  part  of  the  land,  ii.  265. 

effect  of  descent  of  part  of  the  land,  to  the  holder  of,  iL  265. 

effect  on  rent,  of  a  divbion  of  land  by  law,  ii.  266. 

extinguished,  by  payment  of  the  money,  ii.  255. 

merges  La  ownership  of  the  land,  unless  mortgage  intervenes,  ii.  267. 

holder  of,  may  release  part  of  the  rent,  ii.  266,  n. 

in  terms  for  years,  385. 

(See  Leases.) 
RENTS  AND  PROFITS, 

grant  or  devise  of,  carries  the  land,  753 ;  iiL  333, 450. 
REPARATIONE  FACIENDA, 

writ  of,  571. 

superseded  as  to  mills,  in  Massachusetts,  572. 
REPAIRS, 

of  leased  property,  who  to  make,  429. 

effect  on  payment  of  rent,  if  not  made,  429. 

fiiilure  to  make,  not  an  eviction,  429. 

lessee's  remedy,  if  lessor  fails  to  make,  429. 

when  one  co-tenant  can  compel  another  to  join  in  making,  571. 
YOL.  m.  89 
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law  as  to  joint  owners  of  mills,  in  Massachnsetts,  572. 

of  damage  by  fire,  when  tenant  to  make,  472. 

lessor  only  bound  by  coTenant  to  make,  469. 

how  far  lessee  bound  to  repiur  leased  premises,  135. 

how  far  one  part  of  a  house  responsible  for,  to  another,  ii.  3S5,  386 
REPURCHASE, 

right  of  distinct  from  a  mortgage,  ii.  62. 

can  only  be  availed  of,  by  a  strict  performance,  iL  62. 
REPUTATION, 

how  far  competent  to  fix  boundaries  of  land,  iii.  864  -367. 
RESERVATION, 

distinction  between,  and  exception,  iu.  869,  875,  876. 

its  use  in  deeds,  iiL  875-878. 

oflen  used,  intending  exception,  iii.  875,  876. 

must  be  to  the  grantor,  and  not  a  stranger,  iii.  877. 

must  be  out  of  the  estate  granted,  iii.  878. 
RESULTING  USE, 

when  equity  raises  one,  ii.  863,  897-400. 

(SeB  Uses.) 

trusUf  when  they  arise,  ii.  487-489.    (See  Trusts.) 
RETURN, 

of  sales,  &c.  made  by  officers,  how  far  conclusiTe,  iii.  211. 
REVERSION, 

what  it  is,  61 ;  ii.  500,  685. 

not  afiected  by  acts  of,  or  to  the  previous  tenant,  118 ;  iL  803,  692 ; 
iii.  132. 

one,  if  tenant  for  life  lets  his  estate  to  the  revenioner,  for  his  own  life, 
105. 

when  it  passes  by  grant,  51 ;  ii.  686. 

when  there  may  be,  after  a  base  fee,  78 ;  iL  687. 

what  is  a  possibility  of  reverter,  and  not  a  reversion,  79. 

fealty  due  to,  from  the  tenant,  iL  251,  692. 

when  it  merges  a  prior  estate,  105,  480;  ii.  691. 

when  the  holder  of,  entitled  to  rent,  431,  432,  451 ;  ii.  690. 

had  right  to  distrain  for  rent  service,  ii.  251. 

when  the  assignment  of,  carries  covenants,  438,  434 ;  iL  691. 

apportionment  of  rent  among  holders,  452. 

rent  accrues  to,  by  reason  of  privity  of  estate,  452 ;  ii.  691. 

had  no  right  to  distrain  for  rent  charge,  except  by  agreement,  ii.  252. 

a  smaller  term  in,  may  merge  a  larger  prior  one,  480,  481. 

may  be  separated  from  the  rent  of  the  term,  458 ;  iL  692. 

when  transfer  of,  does  not  affect  tenant's  liability,  455. 

a  distinct  right,  from  that  of  availing  of  a  condition,  ii.  11,  12. 

what  holder  of,  is  to  contribute  toward  charges  on  lands,  ii.  197, 198 

holder  may  have  waste,  136. 

rights  to  rent,  which  fbllow  in  executing  powers,  iL  600. 
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when  he  has  the  seisin,  or  otherwise,  49,  50 ;  ii.  688. 
limitation  does  not  run  against,  till  death  of  tenant  for  life,  iii.  188 
can  only  be  conveyed  bj  deed,  iii.  801. 
attornment  formerly  necessary  to  convey  it,  ii.  686. 
may  not  be  conveyed  to  commence  in  futuroj  ii.  686. 
may  be  one,  after  any  number  of  previous  estates,  ii.  686 
may  be  in  estates  for  years,  or  in  freehold,  ii.  687. 
exists  in  donor  of  an  estate  tail,  ii.  686,  687. 
how  far  descent  may  be  traced  through,  ii.  688,  689 ;  iii.  18. 
after  estate  for  years,  subject  to  dower  and  curtesy,  ii.  689. 
what  rights  of  ownership  incident  to,  ii.  689. 
owner  of,  has  a  right  to  trees  tortiously  cut,  ii.  690. 
right  of,  in  respect  to  land  held  by  corporation,  extinct,  ii.  692. 
how  far  limitation  to  grantor's  heirs,  is  one,  IL  692. 
REVOCATION, 

of  that  granted  by  deed,  requires  a  deed,  iii.  802. 
RHODE  ISLAND, 

Aliens f  how  hold  real  estates,  64. 

Attachment,  on  mesne  process,  a  lien,  ii.  29. 

Advancement,  law  as  to,  iii.  41. 

Children,  illegitimate,  how  far  heirs,  iii.  42. 

Curtesy,  allowed  in,  150. 

Co-tenants,  liable  to  each  other  in  damages,  558. 

Common,  tenants  in,  liable  for  waste,  591. 

Descent,  general  laws  of,  iii.  35. 

how  far  seisina  fadt  stipitem,  ii.  689 ;  iii.  14. 
Deeds,  forms  of,  in  use,  ii.  420  ;  iii.  812. 

equivalent  to  livery  of  seisin,  iii.  829. 

deposit  of,  how  far'it  creates  a  lien,  ii.  86. 
Dower,  of  all  seised  during  coverture,  251. 

damages  for  detaining  same,  266. 
Divorce,  effect  of,  on  wife's  right  to  land,  292, 294. 
Estates,  tail,  how  barred,  100.  ^ 

per  autre  vie,  devisable,  109. 
Husband  and  wife,  tenants  in  common,  581. 
Joint  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  in  use,  556. 
Leases,  what  not  within  statute  of  franda,  895,  581. 

what  must  be  by  deed,  394. 

what  must  be  recorded,  410. 
Limitation,  of  real  actions,  iii.  158. 
Mortgages,  proved  by  parol,  ii.  55. 

how  foreclosed,  ii.  245. 
Mortgagees,  may  have  replevin  for  timber,  ii.  129. 
Mortgagor,  within  what  time  he  may  redeem,  il.  171. 
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Married  UDomen,  rights  and  powers  of,  828. 
may  make  wills,  iii.  434. 

Partition^  bow  made  of  land,  594. 

Ride  in  Shelley's  ease^  abolished,  in  wills,  iL  568. 

Recording  deeds,  what  is,  iii.  285. 

WasUy  form  of  action  for,  148, 145. 

Widow's  quarantine,  what  is,  255. 

Witis^  what  witnesses  required  to,  iii.  481. 
married  women  may  make,  ilL  484. 
RIGHT, 

in  equity,  to  redeem,  ii.  41. 

{See  MoBTOAOE,  X.) 
RIPARIAN  PROPRIETORS, 

entitled  to  accretion  and  alluYion,  iii.  55. 

how  lands  of,  divided  by  a  stream,  iiL  55,  56,  858  ~  857. 

rights  of,  to  use  of  water,  ii.  820,  821. 

rights  of,  to  shore,  with  crooked  lines,  how  fixed,  iiL  867,  n. 
RIVERS, 

not  naTigable,  what  are,  iii.  858,  856,  857. 

the  JUum  aquoe  the  boundary  of  land,  iii.  854,  855. 

applies  to  the  lax^e  rivers  of  America,  iiL  855-857. 

rights  of  parties  to  islands  formed  in,  iiL  855. 

public  may  use  such  rivers  as  highways,  iii.  856,  857. 
ROLLING   STOCK, 

of  railroads,  when  real  estate,  11 ;  ii.  149. 
ROMAN  LAW, 

as  to  heirs,  how  evaded,  iii.  855. 
RUNNING, 

with  land,  of  covenants,  ii.  261  -  264. 
RULE  IN   SHELLEY'S   C ASE,  iL  558  -  568. 

in  what  States  in  force,  and  it.  what  abolished,  ii.  568. 

the  rule,  and  its  meaning,  98 ;  iL  554,  555. 

held  a  contingent  remainder  in  some  States,  iL  554. 

how  far  holder  of  the  freeholder  may  alien  the  estate,  ii.  557,  558. 

how  far  the  rule  extends,  ii.  555. 

both  the  estates  must  be  legal,  or  both  equitable,  ii.  557. 

executory  trusts  not  within  the  rule,  iL  557. 

rule  requires  the  first  estate  to  be  a  freehold,  558. 

bow  far  it  is  an  exception  to  contingent  remainders,  ii,  525,  526. 

takes  efiect,  though  first  estate  expressly  limited  for  life,  ii.  55S,  559. 

in  what  form  of  limitation  the  rule  does  not  apply,  ii.  559. 

when  limitation  to  *'  son,**  or  **  heir,**  may  or  may  not  be  witLin  it,  iL 
559-561. 

when  *'  child,"  or  **  children,"  words  of  purchase,  and  when  of  limitft- 
tion,  ii.  560. 
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BULE  IN  SHELLEY'S  CASE  —  Continued. 

"  heirs,"  when  a  word  of  purchase,  ii.  660,  561 

"iflsae,"  means  descendants,  ii.  561. 

when  words  of  purchase,  and  when  of  limitation,  iL  561. 


S. 

SALES, 

of  land,  by  legislative  act,  iii.  192  -  199. 

by  decretal  orders  of  court,  iii.  200.  ' 

under  mechanic's  lien,  iii.  201. 
SALT  WELLS, 

when  digging  for,  is  waste,  130. 

Petroleum  found  in,  to  whom  it  belongs,  181  n. 
SATISFIED  TERMS, 

outstanding,  once  in  use,  408-410. 

now  abolished,  409. 
SAXON  LAWS, 

in  use  in  England,  27,  28. 

prevailed  in  Kent,  28. 
SCINTILLA  JURIS, 

what  it  is,  and  how  applied,  ii.  889,  567. 
SEA, 

as  a  boundary  of  land,  what  is  the  line  of,  iiL  859. 
SEALING, 

when  brought  into  use  in  deeds,  in  England,  iii.  248. 

in  what  States  not  required  now,  iii.  244. 

indispensable  to  deeds  in  all  other  States,  iii.  244. 

what  constitutes  it,  and  where  scrolls  in  use,  iii.  247. 

not  required  by  the  civil  law,  iii.  244  n. 
SCROLL, 

used  as  a  seal  in  deeds  in  what  States,  iii.  247. 
8ECK,  RENT, 

what,  iL  252. 

{See  Rent.; 
SEISIN  A  FA  CIT  STIPITEM  NON  JUS, 

now  abolished,  iii.  14 
SEISIN, 

in  what  it  consists,  29,  45. 

how  it  was  conferred,  44  ;  iii.  121. 

by  deed,  executed  and  recorded,  iii.  121. 

there  can  be  but  one,  in  a  feudal  sense,  46 ;  ii.  497,  498 ;  iiL  115. 

it  is  in  fact,  or  in  law,  45,  47 ;  iiL  118. 

essential  to  make  a  good  deed,  51 ;  iiL  293. 

how  far  identical  with  possession,  47  ;  ii.  498  ;  iiL  117,  132. 

gained,  when  by  entry  and  when  by  statute  of  uses,  48. 
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SEISIN  ^  Continued, 

of  remainders  and  reTersions,  what  n,  49,  51,  61 ;  liL  115. 

most  be  actual  in  the  freeholder,  51 ;  ii.  498;  iii.  115. 

kept  hy  tenant  of  less  estate,  for  the  freeholder,  iL  498. 

could  never  be  in  abeyance,  51. 

what  is  necessary  to  curtesy,  151. 

what  to  dower,  201  -  203,  209. 

effect  on  dower,  of  defeating  husband's  seisin,  239,  240. 

of  covenants  of,  in  deeds,  iii.  382-891. 

what  regarded  as  an  instantaneous  one,  204  -  208. 

whether  of  wife's  land,  is  joint  in  husband  and  wife,  912. 

of  mortgagee,  not  defeated  by  payment  of  debt,  ii.  122, 123. 

when  deed  of  release  from  mortgagee  requisite,  ii.  123. 

seisin  of  one  joint  tenant  seisin  of  all,  556. 

seisin  in  equity,  209. 

of  rent,  what  it  is,  ii.  254. 

when  lostf  regained  by  entry,  iii.  119. 

once  had,  is  presumed  to  continue,  iii.  130. 

government  grant  carries  a  seisin,  iii.  1 78. 
SERVICES,  FEUDAL, 

in  what  they  consisted,  80,  35. 

distinction  between  base  and  free,  37. 

military,  regarded  the  most  honorable,  87. 
SERVITUDES,  ii.  275. 

{See  Easements.) 
SERVIENT  ESTATE, 

what  is,  ii.  275. 
SETTLEMENT, 

mortgagor  has  in  a  town  as  a  freeholder,  ii.  157. 

{See  Marriage.) 
SEVERALTY, 

estates  in,  what  are,  553. 
SEVERANCE, 

of  heritage,  creates  easements,  ii.  288  -  292. 
SHARES, 

letting  lands  upon,  496  -  501. 
SHELLEY'S  CASE, 

rule  in,  when  applied,  93 ;  ii.  455,  525,  537,  561. 

when  applied  to  trusts,  ii.  455,  460,  537. 

in  what  States  prevails,  ii.  561. 

{See  Rule  ik  Shelley's  Cask.) 
SHORE, 

what  is  meant  by,  iii.  58,  359. 

belongs  to  the  State,  in  Alabama,  iii.  1 70. 

of  rules,  as  to  bounding  lands  by,  iii.  359,  360,  367  n. 

what  state  of  tide  fixes  the  shore  line,  iii.  58,  359. 

extent  of,  by  colonial  law  of  Massachusetts,  iiL  360 


INDEX  615 


SIGNING, 

not  essential  to  a  deed,  at  common  law,  iii.  217,  243. 

generally  required  now,  iiL  217,  244. 

how  far  necessary  to  a  corporate  deed,  iii.  246. 

SLAVES, 

when  regarded  like  real  property,  11. 

SOCAGE  TENURE, 

its  meaning  and  character,  87. 

is  the  present  English  tenure,  39. 

tenant  may  freely  alienate  his  lands,  39,  40. 

escheat,  an  incident  to,  39. 

was  the  tenure  of  the  Colonies,  36,  37. 

of  villein  socage,  &c.  88. 

SOLE  AND  SEPARATE, 

effect  of,  in  creating  estates  in  married  women,  314. 

SON  AND   CHILD, 

when  a  term  of  limitation,  iL  560. 

SOUTH  CAROLINA, 

Aliens  J  may  hold  lands,  64. 

Bargain  and  sale,  as  a  conveyance,  iii  312. 

Curtesy,  is  an  estate  in  fee,  150. 

Conveyance,  of  curtesy,  no  forfeiture,  168. 

Charitable  uses,  in  force,  iii.  439. 

Dower,  of  all  seised  during  coverture,  251. 

action  for,  limited  to  twenty  years,  249. 

no  damages  recovered  in,  265. 
Deposit  of  title  deeds,  creates  a  lien,  ii.  86. 
Distress,  lies  for  rent,  ii.  256. 
Deeds,  what  forms  of  in  use,  ii.  420. 

require  two  witnesses,  iii.  248. 

time  given  for  recording,  iii.  288. 

what  constitutes  recording  of,  iii.  285. 
Descent,  general  laws  of,  iii.  ^5. 

seisina/acit  stipiiem,  ii.  689  ;  iii.  14. 
Damages,  for  breach  of  warranty,  iii.  423. 
Elopement,  effect  of  on  wife's  rights,  294. 
Estates  tail,  never  adopted  here,  100. 

in  free  and  common  socage,  53. 
Foreclosure,  suing  for  and  for  debt,  ii.  228. 

who  parties  to  suit  for,  ii.  231. 
Judgment,  a  lien  on  land,  ii.  29. 
Leases,  how  signed  by  agents,  395. 

what  not  within  statute  of  frauds,  395,  531. 
Life,  chances  of,  how  estimated,  283. 
Umitationy  of  real  actions,  iii.  159. 
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SOUTH  CAROLINA  —  Om/inij<rf. 

Lecue  and  release^  once  in  use,  iii.  312. 

Mortgages f  proved  by  parol^  ii.  55. 
cany  no  estate,  ii.  102. 
how  foreclosed,  ii.  228,  242. 
who  parties  to  foreclosure,  ii.  281. 
widow  may  call  on  personal  to  pay,  207. 

Preicriptitm,  none  of  light  and  air,  ii.  818. 

Partition,  of  common  lands,  600. 

ScroUy  answers  to  seal,  iii.  247. 

UseSy  applied  in  conyeyance  of  estates,  iL  414. 

Willf  estates  at,  how  determined,  528. 

WitnesseSy  how  many  required  for  a  wiU,  iii.  481. 

WUUy  marriage  and  birth  of  child  revoke,  ilL  458. 

Widows,  call  on  personal  to  pay  mortgages,  207. 
SOVEREIGNTY, 

and  soil,  in  America,  once  in  the  crown,  iii.  164. 

passed  to  the  government  of  the  United  States,  iii.  165. 

how  far  States  are  successors  to,  of  the  crown,  and  the  United  States, 
iii.  169-171. 

never  in  abeyance,  iii.  169. 

change  of,  does  not  affect  private  rights,  iii.  171. 

eminent  domain  incident  to,  54 ;  iii.  50. 

right  of  taxation  incident  to,  iiL  202. 
SPRINGS  OF  WATER, 

rights  as  to,  ii.  823. 
STATE, 

rights  and  power  of,  as  to  lands,  iii.  169,  170. 

cannot  be  disseised  of  lands,  nor  barred  by  limitation,  iii.  172, 187 

cannot  bring  trespass  or  ejectment,  to  try  title,  iii.  172,  187. 

grant  by,  carries  livery  of  seisin,  iii.  1 78. 
STATUE, 

when  held  to  be  part  of  the  realty,  11. 
STATUTE, 

de  donis,  terms  of,  82. 

created  estates  tail,  88. 

of  frauds,  531 ;  iii.  214. 

(See  Frauds.) 

of  Gloucester,  damages  in  waste,  126. 

of  MarUfridge,  against  waste,  126. 

merchant  and  staple,  their  application,  ii.  26. 

of  Merlon,  giving  widow  crops,  1 20. 

barring  dower,  if  wife  elopes,  &c.  227. 

how  far  applies  in  United  States,  228. 

giving  widow  damages  in  dower,  264. 

quia  emptores,  its  purposes  and  effect,  42,  43,  52,  289  ;  iii.  214. 
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STATUTES,  ENGLISH, 

52  &  58  Wm.  I,  32,  88. 

20  Hen.  HI.  ch.  2  (Merton),  120. 

52        ''        ch.  24  (Marlbridge),  126,  187,  141. 

6  Edw.  I.  ch.  5  (Gloucester),  126,  137, 141, 142,  229. 
"        «        ch.  7,  229. 

7  "        (de  reliffiosis),  ii.  355. 

11  "        Stat  merchant,  ii.  26. 
18        "        ch.  1  (De  donis),  82. 

«         "        ch.  18  {eligit),  40 ;  ii.  25,  26. 

«         "         ch.  22, 557,  569. 

«         "        ch.  82, 85. 

«  «         ch.  84,  227. 

18        <*        ch.  1  (quia  emptares),  68. 

27  Edw.  m.  ii.  26. 

80  <«        ii.  859. 
60        «        ii.  371. 

2  Rich.  n.  ch.  33,  ii.  871. 

5  «  .      ch.  7,  537. 

7        «*        ch.  12,  ii.  859. 
15         "        cL  5,  ii.  857,  871. 
iRich.  IILch.  1,  ii.  871. 
4  Hen.  VH.  85. 

21  Hen.  VIII.  ch.  4,  ii.  688. 

28  «         ch.  6,  iL  26. 

27  «<  ch.  10  (oses),  69,  189,  298;  ii.  871,  878,  424,  688. 

<<  "  ch.  16  (enrolments),  ii.  890 ;  iiL  214,  280. 

81  *<  ch.  1,  560,  581,  588,  589. 

82  "  ch.  1  (wills),  44,  56,  70;  ii.  865,  875,  688 ;  iii.  426. 
«  "  ch.  28, 85,  579. 

«  "  ch.  82,  560,  581,  588. 

'«  <<  ch.  84  (conditions),  41 7,  432,  484,  442 ;  ii.  12,  260, 690. 

88         <*         ch.  20,  ii.  369. 
84  -  85  <'         ch.  5  (wills),  70  ;  iii.  426,  427. 
18  Eliz.  ch.  5  ;  27  Eliz.  ch.  4,  iii.  295. 
89,  40  &  43  Eliz.  ch.  4,  iii.  436,  437. 
21  James  II.  ch.  16,  ii.  457;  iii.  121,  146. 

12  Ch.  II.  ch.  24,  35. 

29  <<      ch.  8  (frauds),  531 ;  ii.  465 ;  iii.  214,  800,  427. 
4  Anne,  ch.  16,  451,  570 ;  ii.  686. 

6  "      ch.  31  (accidental  fires),  186,  472. 
4  Geo.  n.  ch.  28,  536  ;  ii.  256. 

11  Geo.  n.  ch.  19,  114,  536  ;  ii.  266. 
14  Geo.  III.  ch.  78,  472. 

3  &  4  Wm.  IV.  ch.  27,  110,  141,  250,  581 ;  ii.  457 ;  iiL  146. 
"  "  ch.  71,  ii.  295;  iii.  51. 
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STATUTES,  ENGLISH  — Con/mti«<i 
8  &  4  Wm.  IV.  ch.  74,  97,  230. 
"  ^         ck  105,  172,  190,  250,  296 ;  iL  46S. 

<<  •<  ch.  106,  ii.  526,  692 ;  iiL  8, 460. 

4&5       •«         ch.  22, 114;  ii.  266. 
5  &  6       <*  ch.  54,  200. 

1  &  2  Vict.  ch.  74,  529. 

«        "     ch.  110,  ii.26. 
2&S     «'     ch.  11,  ii.26. 
7&8     <<     ch.66,  226. 
8  &  9     "     ch.  56,  147. 
•<        <^    ch.  106,  22,  46,  183,  229, 475 ;  iL  394, 650 ;  iiL  800, 411. 
"        «*     ch.  112,  iL480. 
STATUTES,   AMERICAN, 

accamcilatioii  by  deyiaes,  iL  683. 
alienage,  68,  64. 
descentB,  iii.  21-44. 
divorce,  292  -  295. 
dower,  251,  252. 
estates  tail,  99, 100. 

per  autre  vie,  108, 109. 
estates  in  remainder,  ii.  549,  558. 
execadons,  leyy  of,  ii.  27-84,  490. 
fees,  without  the  word  "  heirs,"  41. 
foreclosure  of  mortgages,  ii.  238  -  247. 
joint  estates,  partition,  &c.  591  -  602. 
limitation,  title  by,  iiL  148-161. 
limitation  upon  failure  of  issue,  &c.  ii.  682. 
New  York,  as  to  trusts,  iL  491,  602. 
partition,  591,  602. 
perpetuities,  iL  680-682. 
Shelley's  case,  ii.  568. 
widow's  quarantine,  255. 
waste,  142  - 145. 

(See  the  States  severally.) 
STIRPES  OR  STIPES. 

what  in  fixing  descent,  iii.  9, 10. 
STOCK, 

in  capital  of  corporations,  when  real  estate,  18. 
STREET, 

bounding  land  by,  includes  the  soil  to  its  centre,  iii.  860-868. 
how  far  referring  to  one,  is  a  coTenant  as  to,  iii.  412. 
how  far  referring  to  one,  estops  grantor  to  deny  it  exists,  liL  412. 
STREAMS, 

what  are  navigable,  iii.  358. 

rules  as  to  being  boundaries  of  land,  iiL  853,  854  n. 


INDEX.  619 

STREAMS  —  Continued. 

itB  meanderings  lo  be  rednced  to  a  straiglit  line,  iii.  854. 

what  ifl  the  Jilum  aquccy  iii.  853. 

effect  as  to,  of  islands  forming  in  the  same,  iii.  855. 

rule  as  to,  extends  to  the  great  riyers,  where  tide  does  not  flow,  liL 
855-857. 

such  rivers  are  public  highways,  iii.  355,  356. 

may  not  be  diverted  or  obstructed,  ii.  329. 

applies  as  well  to  underground  as  surface  streams,  iL  825,  827. 

rules  as  to,  if  from  i|rtificial  sources,  ii.  828. 
STRICT   SETTLEMENT, 

what  it  is,  ii.  652. 
SUBINFEUDATION, 

what  it  was,  and  why  applied,  83,  48. 

put  an  end  to,  by  statute  quia  emptoreSy  48. 

how  far  it  exists  between  heir  and  dowress,  290. 
SUB-LETITNG, 

as  distinguished  from  assignment,  434,  444  -  449. 
SUBPOENA, 

in  chancery,  writ  of,  origin  and  use  of,  ii.  859,  869,  424. 
SUBSTITUTION   AND   SUBROGATION, 

in  what  cases  applied,  ii.  166, 199-201. 

when  holder  of  an  equity  pays  mortgage,  ii.  166. 

of  mortgagor,  to  place  of  mortgagee,  ii.  200. 

when  right  of,  lost  for  want  of  notice,  ii.  201. 

of  insurer,  to  place  of  mortgagee  insured,  ii.  218,  214,  n. 

of  surety,  to  place  of  mortgagee,  ii.  198. 

of  creditor,  to  place  of  surety,  ii.  199. 

of  one  surety,  to  place  of  another,  ii.  201 

not  allowed,  except  where  parties  are  in  ctquali  Jure,  ii.  166. 
SUB-TENANCY,  484,  444-449. 

(See  Underletting.) 
SUBTERRANEAN,  iii.  825-827. 

(See  Underground,  &c.) 
SUCCESSORS, 

in  privity,  may  acquire  title  by  disseisin  and  adverse  enjoyment,  ii. 
805;  iii.  180-182. 

wife  of  disseisor,  not  in  privity  with  him,  iii.  131. 

how  far  States  were,  to  the  crown  and  United  States,  ilL  169  - 171, 185. 
SUFFERANCE, 

tenant  by,  who  is  such,  583,  584. 

always  results  from  contract,  585. 

cannot  question  lessor's  title,  535. 

how  far  law  of  landlord  and  tenant  applies  to,  585. 

no  privity  of  contract  or  estate  with  lessor,  535. 

not  entitled  to  notice  to  quit,  535,  541. 
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not  liable  to  trespam  for  holding  pooBcanon,  635. 

how  far  liable  for  rent,  586. 

determined  bjr  lessor's  entry,  585,  486. 

cannot  assign  his  tenancy,  537. 

may  be  expelled  by  force,  537-541. 

subject  to  removal,  by  a  summary  process  of  law,  541. 
SUMMARY, 

process,  to  regain  possession  of  land,  528  n.,  541. 

what  previous  notice  requisite,  528,  541. 
SUNDAY, 

deed  made  on,  good  in  Ohio,  iii.  295. 
SUN-DIAL, 

when  a  part  of  the  realty,  11. 
SUPPORT, 

of  land,  right  of,  incident  to  property  in,  ii.  276,  299,  880-833. 

how  far  one  owner  may  disturb  that  of  another,  ii.  299. 

of  house  and  structures,  no  right  for,  npon  adjacent  land,  iL  380  - 
888. 

right  may  be  gained  by  prescription,  ii.  330,  882, 833. 

to  gain  such  right,  house  must  be  properly  constructed,  iL  888 

acquired  for  house  in  a  block,  when  sold,  ii.  288. 

how  far  rule  applies,  in  working  mines,  ii.  838. 
SURRENDER, 

distinct  from  lease,  90,  489. 

of  possession,  before  tenant  denies  lessor's  title,  490,  492. 

by  tenant  at  will,  determines  his  estate,  529. 

what  it  is,  and  its  effect  on  rent,  474. 

(See  Leases.) 

of  right  of  way,  how  far  may  be  by  parol,  ii.  818. 

of  easement,  may  be  by  destroying  the  means  of  enjoyment,  iL  818, 
814,816. 

of  that  granted  by  deed,  requires  a  deed,  ii.  301. 
SURETY, 

when  condition  in  mortgage  made  to  secure,  is  broken,  ii.  237. 

when  subrogated  to  place  of  mortgagee,  and  to  another  sarety,  iL 
198-201. 
SURVIVORSHIP, 

right  of,  in  husband  and  wife,  314,  815. 

in  joint  tenants,  558,  554. 

in  case  of  trustees,  559. 

when  survivor  may  act,  iL  472,  484,  485. 

in  estates  by  entirety,  577,  578. 

title  by,  gives  no  new  right,  557. 

estate  to  two,  and  the  survivor,  creates  a  contingent  remainder,  559. 

(See  Joint  Tenants.) 

applies,  in  case  of  joint  mortgagees,  ii.  136. 
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TABLES  OF  CHANCES  OF  LIFE,  111,  281;  ii.  198. 
TACKING, 

pofiseasion  by  Baccenive  occupants,  to  give  title,  li.  S05 ;  iii.  124, 180. 

wife  of  disseisor  cannot  tack  ber  possession  to  bis,  iii.  180. 

mortgages,  wben  applied,  142. 

a  new  loan  to  an  existing  mortgage,  ii.  148. 
TAIL,  ESTATES,  80  - 100. 

(See  Estates.) 

does  not  apply  to  personal  property,  88,  502 ;  u,  581. 
TALTARUM'S  CASE, 

of  common  recoveries,  85,  ii.  651. 
TAXES  AND  TAXATION, 

assessed  upon  life  estate,  a  cbarge  upon  tenant,  112. 

(See  Office  Grakt.) 

power  of,  incident  to  State  sovereignty,  iii.  202. 

bow  distinguished,  from  right  of  eminent  domain,  iii.  202. 

aOe  by  sale,  for,  iii.  202-  209. 

(See  Office  Grant.) 

deedSf  under  sales  for,  their  requisites,  iii.  206  -  209. 
TENANT  FOR  YEARS.    (See  Estates  fob  Years.) 
TENANTS, 

in  capiie,  who  were,  SO. 

when  synonymous  with  owners,  70. 

responsible  for  damages,  by  reason  of  want  of  repair,  470. 

liable  for  waste,  though  by  a  stranger,  185. 

when  they  may  cut  timber  and  improve  lands,  147. 

user  adverse  to,  does  not  affect  reversioner,  ii.  808. 

of  land  on  shares,  his  rights,  496  -  501. 

for  life,  101. 

(See  Estates  foe  Life.) 

by  entirety,  577. 

(See  Entirety.) 

at  sufferance,  588. 

(See  Sufferance.) 

in  severalty,  who  is  such,  558. 

in  common,  562. 

(See  Common,  &a) 

at  will,  508. 

(See  Estates  at  Will.) 

may  remove  fixtures  during  the  term,  18. 

to  iiie  prcecipe,  52  n.,  62. 

(See  Precipe.) 
TENDER,  ^ 

of  rent,  where  it  saves  forfeiture,  428-425. 

of  debt,  how  far  necessary  by  mortgagor,  before  suit  to  i^eem,  iL  169. 
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effect  of,  upon  mortgftgee's  right  of  poflBeiaioii,  after  made  by  moitr 
giigoT,  ii.  122,  123,  162. 
TENEMENTS, 

what  embraced  in  the  term,  21. 
not  applied  to  incorporeal  interests,  ii.  250. 
TENENDUM, 

what,  not  now  used  in  deeds,  liL  817, 818. 
TENNESSEE, 

Aliens,  how  far  hold  lands,  64  ;  iii.  44. 

Advancement,  law  of,  iii.  41. 

Children,  illegitimate,  how  far  heirs,  iiL  43. 

posthnmouB,  rights  of,  iii.  44. 
Curtesy,  allowed,  150. 

conveyance  of  a  greater  estate  no  forfeitore,  169. 
Contributing  to  redeem  estate,  order  of,  iL  191. 
Devise,  what  estate  it  carries,  75. 
Dower,  may  be  had  in  wUd  lands,  129. 

may  be  of  an  equitable  estate,  191. 

not  defeated  by  husband's  fraudulent  deed,  202,  230 

out  of  what  husband  dies  seised,  252. 

takes  precedence  of  creditors,  252. 

damages  in  acdon  for,  266. 

action  for,  limited  to  twenty  years,  249. 

wife  may  elect,  devise,  or,  308. 
Divorce,  effect  of,  on  wife's  lands,  294. 
Disseisin  of  husband,  how  wife  affected  by,  167, 169. 
Descent,  general  law  of,  iii.  36. 

how  far  seisinafacit  stipitem^  ii.  689  ;  iiL  14. 

half-blood  inherit,  iii.  15. 
Distress,  does  not  lie  for  rent,  ii.  257. 
Deed,  forms  of,  in  use,  ii.  420. 

good,  if  only  sealed,  iii.  244. 

two  witnesses  to,  required,  iii.  248. 

time  in  which  to  be  recorded,  iii.  288. 

must  be  recorded  as  against  creditors,  iii.  289. 

a  prescribed  form  for,  by  statute,  iii.  312. 
Damages,  for  breach  of  warranty,  iii.  423. 
Estates  tail,  changed  into  fees,  100. 

at  will,  how  determined,  527. 
Execution,  levy  of  on  lands,  ii.  29,  30. 
Half-blood,  inherit,  iii.  15. 
Heir.^,  not  requisite  to  a  fee,  41. 
Joint  tenancies,  how  far  exist,  556. 
Judgment^B,  lien  on  land,  ii.  29. 
Leases,  what  not  within  statute  of  frauds,  531. 


INDEX.  623 

TENNESSEE  —  ConftViii«(f. 

LimikUian,  of  real  actions,  ill.  159. 
Married  women^  rights  of,  323. 

may  make  wills,  iii.  434. 
Mortgages^  proved  by  parol,  iL  65. 

how  assigned,  ii.  115. 

order  of  contributing  to  redeem,  iL  191. 

how  foreclosed,  ii.  242.  • 

who  parties  to  foreclosure  of,  iL  281. 
Partner^  rights  as  surviTor  to  land,  575. 
Partitioriy  of  common  estates,  599. 
Purchase-Tnoney^  lien  for  exists,  ii.  88,  9S. 
Rule  in  Shelley's  case,  abolished,  ii.  568. 
Statute  32  Hen.  VIIL,  ch.  28,  in  force,  579. 
Uses,  in  conveyances  of  lands,  ii.  418. 
Will,  estates  at,  how  determined,  527. 
Witnesses f  what  required  for  a  will,  liL  481. 

having  a  legacy  does  not  disqualify,  iii.  481. 
TENURE, 

to  what  applied,  80. 
what  are  its  incidents,  80. 
what  is  implied  by  the  term,  84. 

all  lands  now  held  by  the  king,  89.  * 

how  far  it  exists  in  the  United  States,  52  •  56. 
how  far  it  exists  between  tenant  and  reversioner,  418. 
how  far  between  landlord  and  tenant,  56,  418. 
how  far  between  mortgagor  and  mortgagee,  418 ;  ii.  159. 
there  is  none  between  vendor  and  vendee,  418. 
none  between  remiunder-man  and  tenant  of  particular  estate,  ii.  514. 
TERMS  FOR  YEARS, 

incidents  and  qualities  of,  14,  885,  418,  421. 
trusts  in,  how  created,  ii.  451. 
can  be  no  estates  tail  in,  502. 
how  far  within  rule  as  to  perpetuities,  886. 
when  merge  in  the  inheritance,  408. 
when  one  merges  in  another,  480,  481. 
when  regarded  as  freeholds,  407. 
what  will  descend,  or  may  be  devbed,  503. 
may  pass  by  executory  devise,  502. 
go  to  executors,  &c.  410. 
attendant  upon  inheritance,  what,  408, 409. 
satisfied  outstanding,  abolished,  409. 
TESTAMENTARY, 

provision  as  jointure,  806. 

when  wife  may  elect  as  to,  806,  807.  ■ 

TEXAS, 

AlienSy  may  hold  lands,  64 ;  iii.  44. 
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Advancement^  law  of,  iii.  41. 
Bargain  and  Sale,  in  use,  iL  154. 
Children,  illegitimate,  how  far  hein,  xiL  42. 

posthumoiu,  rightB  of,  iii.  44. 
Devise,  what  estate  it  carries,  75. 
Descent,  of  estates,  per  autre  vie,  109. 

general  law  of,  iii.  87. 
Dower,  of  what  hosband  died  seised,  252. 
Deeds,  Talid,  though  only  sealed,  iii.  244. 
Estates  tail,  prohibited,  99. 
Execution,  levy  of  on  lands,  ii.  80. 
Frauds,  statute  of,  never  adopted,  ii.  465. 
Freehold,  in  futuro,  how  created,  ii.  550. 
Foreclosure,  suing  for  and  for  the  debt,  ii.  228. 
Heirs,  not  requisite  to  a  fee,  41. 
Joint  tenancies,  how  far  exist,  556. 
Judgment,  a  lien  on  lands,  ii  29. 
Leases,  what  not  within  statute  of  frauds,  895,  581. 
Limitation,  of  real  actions,  iii.  159. 
Married  women,  rights  and  powers  o^  824. 
Mortgages,  proved  hy  parol,  ii.  55. 
*  power  of  sale  in  does  not  survive,  iL  74. 

how  assigned,  ii.  115. 

in  what  time  to  be  recorded,  ii.  187. 

when  mortgagee's  rights  barred  by  time,  iL  172. 

how  foreclosed,  ii.  244. 
Partition,  made  of  common  estate,  600. 
Power  of  sale  in  mortgage,  does  not  survive,  ii.  74. 
Purchase-money,  how  far  a  lien  arises  for,  ii.  88. 
Remainders,  not  affected  by  defeating  prior  estates,  ii.  551. 
Trustee,  wife  may  be  for  husband,  iL  441. 
Trust,  may  be  declared  by  parol,  iL  465. 
Witnesses,  what  required  for  a  will,  iii.  430. 
Widow's  quarantine,  what  is,  255. 
THREAD  OF  A  STREAM, 

the  dividing  line  of  lands  bounding  upon  it,  iiL  56,  854. 

how  it  divides  new-made  islands,  iii.  56. 

changes,  with  the  gradual  washing  of  the  bank,  iii.  56. 

if  changed  by  sudden  convulsion,  old  thread  remains  the  boundary, 

iii.  56. 
when  new  thread  is  formed  by  a  new  island  in  the  stream,  iiL  67, 
855-857. 
THELLDSON'S  WILL, 

case  of,  ii.  679. 
TIDE, 

lines,  what  state  of,  fixes  what  is  shore,  iii.  58. 
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TIMBER, 

what  may  be  cat  by  tenant,  116. 

when  cutting  is  waste,  127,  129. 

courts  may  authorize  tenants  to  cut,  147. 

when  cut,  who  may  sue  for,  411. 

property,  when  in  the  landlord  or  reyersioner,  140. 
TIME, 

of  prescription,  same  as  of  limitation,  ii.  804. 

from  what  it  begins  to  run,  ii.  304,  805. 
TITLE, 

applied  to  lands,  what  it  implies,  il  58 ;  iii.  1,  2. 

how  far  it  grows  out  of  possession,  iii.  2,  8, 115. 

what  makes  jus  duplicatum,  or  droit  droit,  iii.  8. 

only  two  ways  of  acquiring  title,  —  descent,  and  purchase,  iiL  4. 

how  gained  by  possession  and  limitation,  iii.  116. 

of  title  by  act  of  law,  and  act  of  a  party,  iii.  4. 

nature  of  Indian  title  to  lands,  iii.  164,  168. 

is  governed  by  the  law  of  the  place  of  the  land,  iii.  169,  216. 
TITLE  DEEDS,  I 

who  has  the  custody  of,  114.  i 

no  clause  as  to,  in  American  deeds,  iii.  875.  i 

TOLLING, 

an  entry,  what  it  was,  and  how  effected,  iii.  120. 
TOUR  BE  VESCHELLE, 

what  it  is,  140  n. 
TRADE, 

offensive,  right  to  carry  on,  gained  by  prescription,  iL  886. 
TREES,  GROWING, 

when  personal  property,  7. 

when  conveyed  as  such,  iii.  801. 

when  the  subject  of  a  fee,  10. 

when  tenant  may  cut  them,  147. 

when  cut  in  waste,  belong  to  the  reversioner,  189.  g 

when  to  convey,  requires  a  deed,  8- 10 ;  iiL  802. 
TRESPASS,  QUARE  CLAUSUM, 

when  one  tenant  may  have  against  another,  568. 

when  vendor  may  have  against  vendee  in  possession,  515. 

when  it  lies  to  recover  mesne  profits,  568. 

when  mortgagee  may  have  against  mortgagor,  ii.  128. 

and  not  waste,  when  tenant  cuts  excepted  trees,  129. 

tenants  at  will  may  have,  against  strangers,  505. 

State  cannot  maintain,  iiL  172. 
TROVER, 

when  it  lies  instead  of  waste  for  converting  trees,  &c.  by  tenant,  180; 
TRUSTEE, 

is  landlord  to  cestui  que  trust  in  possession,  512. 
VOL.  IIL  40 
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sale  and  purchase  bj,  a  legal  fraud,  iL  77. 
extends  to  sales  by  mortgagees,  ii.  77. 
violation  of  daty  by,  bow  far  it  affects  a  purchaser,  iL  75. 
how  far  mortgagee  is  one  toward  mortgagor,  iL  116. 
how  far  one  mortgagee  is  so  for  another,  ii.  186. 
to  preserve  contingent  remainders,  ii.  527. 
may  have  ejectment  against  cestui  que  trusty  ii.  483. 
TRUSTS, 

are  uses  which  the  statute  does  not  execute,  ii.  425-427,  487. 
histoxy  of,  and  how  far  adopted,  188 ;  ii.  423,  424. 
what  they  were  before  stat  27  Hen.  YIII.,  iL  424. 
how  the  Stat  27  Hen.  Vlll.  operated  to  create,  iL  425. 
how  the  double  ownership  of  lands  grew  up,  iL  425-427,  454. 
reasons  for  creating  trusts,  ii.  427. 

trustees  to  preserve  contingent  remainders,  ii.  433,  478,  527,  548. 
trusts  based  upon  a  use  cannot  be  executed  on  a  use,  iL  426, 427. 
Tyrrcl's  case,  its  doctrine  and  criticism  on,  ii.  428,  429. 
doctrine  of,  makes  an  appointment  to  A,  to  use  of  B,  a  trust,  iL  613. 
L  Nature  and  Classification  of, 
1.  upon  what,  rules  respecting  are  based,  ii.  424,  425. 
embraces  two  estates,  legal  and  equitable,  ii.  454. 
the  legal  estate  in  the  trustee,  ii.  425,  454. 
the  cestui  que  trust,  has  the  equitable,  called  a  trust,  iL  454. 
why  it  is  called  an  equitable  estate,  ii.  424,  453, 454. 
what  the  sources  of  trusts,  427. 
when  a  use  limited  to  one,  makes  him  feoffee  to  use,  or  tmstee,  ii.  433, 

434. 
are  trusts,  if  feoffee  has  a  duty  as  to  the  land,  ii.  434, 435. 
uses  in  favor  of  married  women  held  to  be  trusts,  iL  435. 
when  it  may  be  successively  a  trust  and  an  executed  use,  iL  435, 436. 
when  a  devise  to  executors  is  a  trust,  or  a  power,  ii.  436. 
character  and  qualities  of  estate  of  cestui  que  trust  derived  from  equity, 

iL  454. 
if  a  freehold  estate,  gives  a  settlement  in  Massachusetts,  iL  455. 
descend,  and  may  be  devised  like  legal  estates,  ii.  456. 
how  &r  subject  to  debts,  ii.  456. 
bankruptcy  of  trustee  does  not  operate  upon,  iL  456. 
same  as  legal  estates  in  their  duration,  dissolution,  and  tramnnisBioo, 

iiL  454-456. 
how  far  rule  in  Shelley's  case  applies  to,  iL  455,  460,  557. 
legal  estate  has  the  qualities  and  incidents  of  those  at  common  law, 

ii.  454. 
how  far  trust  estates  subject  to  statute  of  limitations,  iL  45  7 ;  ill.  144, 145. 
no  mere  length  of  occupation  by  trustee  bars  cestui  que  trust,  iL  457. 
twenty  years*  adverse  possession  by,  may  bar,  it.  458. 
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tenant  may  be  barred  by  twenty  years'  diflseisin  of  tnutee,  iL  458. 
trust  not  subject  to  tenure,  seisin,  or  disseisin,  ii.  458,  463. 
how  far  subject  to  escheat,  ii.  459  n. ;  iii.  49. 
trusts  cannot  be  conveyed,  by  force  of  statute  of  uses,  ii.  458. 
what  in  trusts  answers  to  seisin  in  law,  ii.  459. 
how  far  subject  to  dower  and  curtesy,  188  - 191 ;  ii.  463. 
cestui  quey  may  call  trustee  to  account  for  rent,  &c.  ii.  455. 
2.  trusts  general  or  simple,  and  special,  ii.  482. 
trusts  created  by  law,  implied,  resulting  and  constructive,  ii.  487. 
are  not  within  the  statute  of  frauds,  ii.  439,  465. 
these  are  never  executed  in  cestui  que  trusty  iL  487. 
implied  trusts,  what  are,  ii.  437. 
never  implied  when  express,  ii.  437. 
arise  from  the  act  of  the  owner  of  the  property,  ii.  437. 
instances  of  what  are,  ii.  437,  438. 
purchaser  has  one  in  fee,  if  vendor  had  a  fee,  ii.  462. 
resulting  trusts,  are  of  three  classes,  ii.  489. 
the  facts  that  raise  them  may  be  shown  by  parol,  ii.  439,  446. 
what  are  instances  of  such  trusts,  ii.  439,  440. 
a  purchase  by  one,  and  deed  taken  to  another,  ii.  441,  446. 
in  some  States,  no  trust  allowed  to  result  in  such  case,  ii.  447. 
parol  evidence  may  control  the  resulting  of  a  trust,  ii.  445. 
not  competent  to  raise,  by  denying  consideration  expressed  in  a  deed, 

ii.  447. 
not  raised  by  purchaser's  declaring  he  held  for  another,  ii.  447, 466. 
not  raised  by  a  purchase  for  a  wife  or  child,  ii.  440. 
constructive  trusts,  raised  by  equity,  as  to  estates  acquired  by  fraud, 

accident,  or  mistake,  ii.  448. 
such  trusts  are  imposed  in  invitum,  ii.  437. 
instances  of  constructive  trusts,  ii.  448-451. 
if  trustee  buys  trust  property,  or  with  trust  money,  ii.  448,  449. 
in  such  cases,  cestui  que  trust  may  claim  the  land  itself,  ii.  449. 
purchasing  trust  property  of  trustee,  with  notice,  ii.  450,  485. 
one  who  fraudulently  avoids  to  declare  the  trust  in  writing,  ii.  451. 
if  one  obtain  an  estate  upon  a  promise  to  hold  for  another,  ii.  451. 
a  surviving  joint  mortgagee  is  such  trustee,  for  representatives  of  the 

other,  ii.  448. 
creditor  of  trustee  buying  a  trust  estate,  becomes  such  trustee,  ii.  450. 
parol  agreement  to  hold  for  another,  does  not  create  one,  iL  445,  465. 
one  purchasing  without  notice  of  trust,  not  charged  with  it,  ii.  450, 478. 
so  one  with  notice,  purchasing  of  one  without,  ii.  450. 
twenty  years  bars  constructive  trusts,  if  known  to  cestui  que  trust,  iL 

457. 
trusts  of  terms  for  years,  how  created,  ii.  451. 
tor  long  terms  of  years,  abolished,  ii.  480. 
executed  and  executory,  distinguished,  iL  458. 
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springing  and  shifting  trusts,  ii.  456,  457. 

same  rules  as  to  perpetaities,  apply  to,  as  to  legal  estates,  iL  457. 

n.  How  CREATED  AND  TRANSFERRED,  iL  425,  426,  464. 

1.  declarations  of,  construed  like  deeds  of  the  legal  estate,  iL  455. 
how  far  equity  reyived  the  doctrine  of  uses  in  establishing  tmsts,  ii. 

453. 
trusts  may  take  effect,  thoogh  no  ceHui  que  trust  named  in  esse,  ii. 

439,  474,  481. 
rale  in  Shelley's  case,  does  not  apply  to  executory  trusts,  iL  455. 
when  fees  in,  may  be  created  without  ^  heirs,"  72 ;  iL  459. 
trustees  take  estates  commensurate  to  the  trust,  72 ;  il.  460. 
if  estate  limited,  be  expressly  less  than  a  fee,  equity  cannot  enlaige 

it,  iL  461. 
purchaser  has  a  trust  in  fee,  if  vendor  had  one,  iL  462. 
when  money  treated  as  land,  in  respect  to  trusts,  iL  462. 
creation  of  express,  proved  by  writing  or  last  will,  ii.  465,  466. 
first  required  by  statute  of  frauds,  ii.  465. 
rule  does  not  extend  to  North  Carolina  or  Texas,  iL  465. 
declaration  of,  need  not  be  by  deed,  nor  to  cesftii  que  trusty  iL  466. 
need  not  be  made  with  intent  to  create  a  trust,  ii.  466. 
what  is  a  sufficient  declaration  of,  ii.  468. 
may  be  made  before  or  after  conveyance  to  trustee,  ii.  468. 
how  far  the  writing  may  be  supplied  by  parol,  iL  468. 
need  not  be  connected  with  the  transfer  of  the  land,  iL  470. 
when  precatory  words  in  a  will  create,  ii.  469. 

2.  owner  of  the  legal  estate  only,  can  declare  a  trust,  ii.  470. 
trustee  must  accept,  to  become  such,  ii.  471. 

when  acceptance  of  trust  will  be  presumed,  ii.  471. 

if  trustee  refuses  the  trust,  it  is  as  if  he  were  dead,  ii.  471. 

what  to  be  done,  to  make  refusal  effectual,  iL  471. 

equity  supplies  trustee,  if  wanting,  ii.  473,  485. 

trustee  can  only  be  discharged  by  act  of  eettm  qui  trust  or  ooort,  ii. 

471. 
9.  trust  once  attached  to  land,  can  only  be  separated  by  onion  of  legal 

and  equitable  estates,  ii.  470. 
trustee  and  cestui  que  trust  may  convey  a  complete  estate,  iL  483. 
owner  of  trust  can  transfer  it  by  a  simple  declaration  of  intent,  ii. 

470. 
grants,  or  assignments  of  trusts,  most  be  in  writing  or  by  will,  iL 

447,  466. 
no  particular  form  of  writing  required,  ii.  466  -  469. 
no  conveyance  by  cestui  que  trust  can  affect  the  legal  estate,  ii.  477. 
no  act  by  trustee  with  notice,  can  affect  rights  of  cestui  que  trusty  ii. 

477,  478. 
if  purchaser  know  of  the  trust,  or  the  deed  be  volontary,  he  beoomes 

trostee,  iL  478. 
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why  trustees  to  preserve  contingent  remainders,  ii.  478. 

how  far  estate  of  trustee  subject  to  descent  or  devise,  iL  476,  477. 

rules  as  to  destroying  contingent  remainders,  do  not  apply  to  tnuti, 

ii.  462,  463. 
when  legal  and  equitable  estates  merge,  ii.  478,  479. 
nL  Parties  to  Trusts,  their  Rights  and  Duties. 
all  persons,  except  femes  covert,  may  be  trustees,  ii.  481. 
these  may  be,  in  Iowa  and  Maine,  ii.  481. 
corporations  may  be  trustees,  and  cestui  que  trust,  ii.  482. 
trust  takes  effect  when  cestui  que  comes  in  esse,  ii.  482. 
when  husband  held  trustee  of  wife,  ii.  479. 
rights  and  duties  of  parties  to  trusts,  depend  on  nature  of  trusts,  ii. 

482,  483. 
equity  controls  trust  estates,  through  the  persons  of  trustees,  iL  480. 
how  trustees  regarded  by  court  of  law  and  equity,  ii.  482,  488,  485. 
what  the  character  and  duty  of  a  dry  trustee,  ii.  482,  489. 
cestui  que  trust,  owner  of  estate  in  equity,  ii.  486. 
how  far  equity  decides  and  enforces  duty  of  trustees,  ii.  485, 486. 
how  far  cestui  que  trust  may  be  suffered  to  occupy,  or  sell  the  estate,  ii. 

488-490. 
cestui  que  cannot  defeat  contingent  remainder  in,  ii.  545. 
how  far  trustees  only  can  sue  a  real  action,  ii.  483,  489. 
interest  of  trustee  supports  contingent  remainder  in  cestui  que  trutif 

ii.  545. 
trustee  may  have  ejectment  against  cestui  que  trust,  ii.  483, 489. 
may  make  leases  of  the  estate,  ii.  595. 
in  some  States,  cestui  que  trust  may  have  ejectment,  ii.  489. 
trustee  bound  to  pay  taxes   and  interest  on  incumbrances,  &c  iL 

483. 
how  far  trustee  can  delegate  his  power,  iL  483. 
trustee  can  take  no  benefit  from  the  estate,  ii.  487. 
in  what  cases  this  rule  applied,  ii.  487,  488. 
how  far  trustee  can  defeat  claim  of  cestui  que  trust,  iii.  144,  145. 
trusts  follow  estates,  when  created  for  payment  of  specific  debts,  ii. 

490. 
how  far  purchaser  bound  by  the  record  of  a  trust,  ii.  491. 
several  trustees,  except  public  ones,  make  one,  and  must  act  so,  ii. 

484. 
how  far  a  trust  to  several  survives,  if  one  die,  iL  472,  484. 
a  mere  power  does  not  survive,  unless  expressly  so  created,  ii.  484. 
does  not,  if  given  nonUnatim,  with  special  confidence,  ii.  472. 
joint  trustees,  when  like  joint  tenants,  ii.  559,  472,  484. 
when  the  power  of  trustee  is  coupled  with  an  interest,  ii.  472. 
equity  compels  trustee  to  do  his  duty,  ii.  474,  485. 
may  remove  old,  or  appoint  new,  if  a  vacancy,  ii.  475. 
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how  far  necessary  for  old  to  release  to  new  trostee,  ii.  475,  476. 
new  trustee  has  powers  of  old  one,  nnless  by  special  confidence,  u. 

476. 
how  far  one  liable  for  acts  of  his  co-troatees,  ii.  485. 
when  court  sets  aside  sales  of  trust  property,  iL  491. 
of  the  compensation  of  trustees,  ii,  491. 
trusts  under  the  law  of  New  York,  ii.  491  -  495. 


U. 

UNDERGROUND, 

water,  by  what  rule  rights  to,  governed,  ii.  825. 

when  one  owner  may  divert  from  another,  ii.  825  -  827. 

rights  of,  not  affected  by  prescription,  iL  828. 
UNDERLETTING, 

distinguished  from  aasignment,  484,  444-449. 

may  be  for  the  whole  term,  444. 

no  privity  between  lessor  and  sub-tenant,  449. 

when  sub-tenant  may  pay  lessor,  450. 

what  is  a  breach  of  condition  against,  416. 

right  of,  incident  to  lessee,  if  not  restrained  by  covenant,  450. 

(See  Leases,  IV.) 
UNINTERRL^PTED  USER, 

necessary  to  gain  an  easement,  iL  801. 

what  is  such,  ii.  801,  802. 
UNITY, 

of  interest  in  joint  tenants,  554. 

of  dominant  and  servient  estates  extinguishes  easementB,  iL  848,  844. 
USE   OF   PREMISES, 

when  covenants  as  to  are  implied,  472. 

no  implied  covenant  in  lease  of  the  fitness  of  the  premises  for,  472. 

how  tenant  may  use  leased  premises,  478. 

of  land  grant  of,  the  same  as  of  the  land,  iii.  888. 
USE   AND   OCCUPATION, 

how  far  action  for,  lies  against  a  purchaser,  512,  518. 

in  an  action  for,  tenant  estopped  to  deny  landlord's  title,  486. 
USER^ 

of  gaining  easements  by,  iL  277,  294,  296 ;  iiL  52. 

must  be  of  other  than  a  natural  right,  ii.  298. 

must  be  uninterrupted  and  continuous,  ii.  296,  801,  802. 

except  of  light,  must  be  under  adverse  claim  of  right,  iL  296. 

while  owner  of  servient  estate  is  seised  in  fee,  iL  296. 

while  he  is  not  under  disability,  ii.  296,  308. 

with  knowledge  and  acquiescence  of  such  owner,  ii.  800. 

if  resisted  by  servient  owner,  gains  no  easement,  ii.  800. 
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though  adverse  to  tenants  of  a  term,  gains  no  easement  even  against 
him,  ii.  303. 

successive  owners  in  privity  may  unite  to  gain  an  easement,  ii.  305. 
USES, 

L  In  General, 

their  definition,  ii.  357,  358. 

incorporeal  hereditaments  derived  from  equity,  ii.  354. 

never  had  validity  in  the  common  law,  ii.  359. 

their  history  and  character,  ii.  354  -  360. 

answer  to  the  Jidei  commissa  of  the  Romans,  ii.  356. 

their  introduction,  the  result  of  fraud  and  fear,  iL  357. 

require  two  persons,  feoffee  and  cestui  que  use,  ii.  357. 

are  neither  jus  in  re  nor  jus  ad  rem,  ii.  358. 

how  far  identical  with  trusts,  ii.  358. 

first  case  of,  18  E^.  4,  ii.  359. 

(See  Contingent,  Sprinoikg,  and  Shifting  Use.) 
n.  Uses  before  27  Hen.  YIII. 
1.  Nature  and  creation, 

what  might  be  conveyed  to  use,  ii.  361. 

raised  out  of  a  seisin  in  feoffees  to  use,  ii.  361. 

who  might  be  feoffees  to  use,  ii.  361. 

neither  seisin  nor  tenure  incident  to,  iL  362,  368. 

cestui  que  use  had  no  remedy  at  common  law,  ii.  359. 

remedy  of  cestui  que  by  subpoena  in  chancery,  ii.  359. 

no  act  of  notoriety  necessary  to  create,  ii.  362. 

when  it  required  a  deed  to  raise,  ii.  362. 

declaration  of,  good  though  by  parol,  ii.  365. 

most  usual  mode  of  creating,  by  feoffment,  ii.  366. 

might  be  raised  without  affecting  the  legal  estate,  ii.  366,  367. 

might  be  raised  in  favor  of  one  not  party  to  deed,  ii.  367. 

feoffee,  the  legal  owner  of  the  estate,  ii.  369. 

might  convey,  or  be  disseised  of,  or  wife  have  dower  in,  ii.  370. 

his  hdr  or  purchaser  with  notice,  took  subject  to  the  use,  ii.  370. 

privity  of  estate  and  confidence  between  feoffee  and  cestui  que  use, 
requisite,  ii.  370. 

what  is  meant  by  privity  of  estate,  ii.  370,  371. 

if  in  possession,  cestui  que  use  tenant  at  will  to  trustee,  iL  366. 
8.  Estates  in  uses,  and  how  conveyed, 

how  far  chancery  adopted  the  rules  of  the  common  law,  iL  365. 

uses  descendible  like  land,  ii.  365. 

might  be  inheritable  without  words  of  inheritance,  ii.  865. 

cestui  que  use  could  convey  the  use,  not  the  land,  ii.  365,  366. 

uses  alienable  by  writing  or  parol,  ii.  366. 

might  be  transferred  in  fee,  in  tail,  for  life  or  years,  iL  367. 

cestui  que  use  could  not  be  disseised,  ii.  368,  369. 
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no  dower  or  curtesy  in  a  use,  ii.  S69. 
not  subject  to  burdens  of  tenure,  or  liable  for  debts,  ii.  869. 
subject  by  statute  to  forfeiture  for  treason,  ii.  869. 
how  devises  were  affected  hy  means  of,  69 ;  iL  865. 
8.  Resulting  uses^ 
in  what  cases  equity  raised  such,  ii.  868. 

difference  in  this  respect  between  equity  and  common  law,  iL  863. 
no  use  results  in  favor  of  a  father  in  purchase  for  a  child,  iL  363. 
none  resulted,  if  expressly  declared,  or  a  consideration  existed,  ii.  368, 

864. 
considerations  sufficient  to  raise  uses,  ii.  864. 
how  far  fraudulent  holders  of  estates  held  trustees,  iL  867. 

4.  How  uses  applied  in  conveyances^ 

how  uses  prevented  from  resulting,  in  modern  deeds,  ii.  865. 

how  they  operate  in  bargain  and  sale,  and  covenant  to  stand  aeited, 

u.  865. 
contingent  remainders  might  be  created  without  a  prior  estate,  iL  368. 
the  law  changed  after  the  statute  of  uses,  ii.  868. 
how  springing  and  shifting  uses  and  powers  were  created,  ii.  867, 868. 
freeholds  infuturo,  might  be  created  by,  ii.  868. 
why  no  violence  to  the  feudal  doctrine  of  disseisin  by  these,  iL  368. 
successive  interests  made  to  be  held  in  joint  tenancy,  iii.  868. 
husband  might  create  in  favor  of  wife,  ii.  368. 

5.  acts  be/ore  27  Henry  VIIL,  intended  to  defeat  uses,  ii.  871. 
nL  Uses  under  the  Stat.  27  Henry  VIIL 

1.  In  general,  297,  298. 
purposes  of  the  act,  ii.  372. 
substance  and  effect  of  it,  ii.  874,  875. 
date  and  time  of  taking  effect  of,  ii.  878. 

extends  to  property  corporeal  and  incorporeal,  iL  877. 

courts  gave  it  a  strict  construction,  ii.  875. 

its  effect  upon  the  transfer  of  estates,  ii.  878,  874. 

it  made  no  distinction  between  active  and  passive  trusts,  ii.  876. 

it  retained  the  doctrine  of  a  seisin  and  a  use,  ii.  875. 

"  executed,"  when  use  united  with  seisin,  ii.  876. 

what  words  sufficient  to  declare  uses,  ii.  880. 

2.  0/  the  execution  of  uses, 

what  necessary  to  such  execution,  ii.  876. 

firsts  a  person  who  may  be  seised,  ii.  876. 

grantor  must  be  seised  in  possession,  remainder,  or  reveraon,  iL  376. 

seisin  and  use  must  pass  simultaneously,  ii.  878. 

feoffee  must  have  a  freehold,  ii.  878. 

the  use  can  be  of  no  greater  estate  than  that  of  feoffee,  ii.  378. 

one  use  cannot  be  united  to  another,  ii.  878. 

upon  a  use  not  allowed,  ii.  878, 879. 
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importance  of  this  role  in  creating  trusts,  ii.  S78. 

second,  a  cestui  que  use  in  esse,  ii.  379. 

estate  cannot  take  effect  till  one  in  esse,  ii.  879. 

the  use  remains  in  grantor  till  then,  ii.  879. 

any  person  may  be  a  cestui  que  use,  ii.  879. 

estates  in,  limited  by  same  words  as  of  lands,  ii.  879,  886. 

what  words  sufficient  to  create  a  use,  ii.  880. 

where  the  feoffee  named  and  cestui  que  use  may  be  the  same,  iL  880 

the  estate,  in  such  case,  one  at  common  law,  ii.  878. 

third,  a  use  in  esse,  ii.  888. 

the  use  will  be  executed  when  it  comes  in  esse,  ii.  888. 

use  defeated,  if  seisin  in  feoffee  lost  before  coming  in  esse,  iL  888. 

union  of  these  three  makes  a  complete  legal  estate,  ii.  884,  890. 

feoffee's  fee  does  not  merge  his  estate  for  years,  ii.  884. 

^  after  such  quality,  manner,  &c.,"  the  key  to  construe  the  statute,  iL 

885. 
8.  Capacity  of  uses  in  respect  to  estates, 

what  could  be  done  by  them  which  could  not  be  at  conmion  law,  ii. 

885,  405, 406. 
freehold  created  to  commence  infuturo,  ii.  886. 
how  far  this  may  be  done  by  bargain  and  sale,  ii.  886,  887, 422. 
grantor  might  reserve  a  power  of  revocation  and  appointment,  ii.  888. 
of  the  doctrine  of  seisin  and  scintilla  Juris,  ii.  388,  389. 
when  a  future  use  is  contingent  and  when  a  power,  ii.  889. 
rule  as  to  vesting  if  oontingent,  as  in  remainders,  iL  890. 
4.  Uses  applied  to  conveyancing,  106, 107. 

modes  of  conveyance  that  grow  out  of  the  statute,  ii.  890-894. 

estate  of  feoffee  has  not  the  incidents  of  an  estate  at  law,  ii.  890. 

limits  that  of  the  cestui  que  use,  ii.  891. 

what  conveyance  good  by  uses,  and  not  by  common  law,  iL  881. 

husband  may  convey  to  wife  by  means  of  this,  ii.  881. 

how  a  contingent  remainder  by  way  of  use,  is  created  and  sustained,  iL 

881  -  863. 
feoffment  to  use,  the  operation  of,  ii.  391. 
fine  with  deed  to  lead  to  uses,  iL  391. 
bargain  and  sale,  in  what  it  consists,  ii.  892. 
what  requisite  to  give  it  validity,  ii.  892  -  394. 
covenant  to  stand  seised,  what  requisite  to,  ii.  392,  898. 
effect  of  uses  upon  possession  by  lessee,  390. 
consideration  requisite  to  bargain  and  sale,  covenant  to  stand,  &c.  iL 

893. 
lease  and  release,  character  and  history  of,  ii.  894,  895. 
now  abolished,  and  grant  substituted  in  England,  ii.  894. 
has  been  in  use  in  United  States,  ii.  395. 
declaration  of  uses  or  trusts  must  be  in  writing,  ii.  895, 896. 
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bow  estates  like  rem&inden  after  a  fee,  created  bjr,  iL  2S. 
5.  RestUling  uses, 

resulting  and  implied  tmsts  excepted  htm  statute  of  fraodfli  iL  S96. 

in  what  cases  a  use  results,  ii.  396  -  899. 

to  whom,  and  in  what  form  uses  result,  iL  899. 

effect  of  a  nse  resulting  to  one's  own  hebs,  ii.  899. 

when  the  resulting  of  a  use  negatived  by  parol,  iL  400,  401. 

consideration  received,  or  use  declared,  prevents  a  use  resulting  iL 

401,  406. 
of  a  use  for  years,  resulting  to  a  grantor  in  fee,  iL  402. 
what  consideration  of  a  deed  is,  may  be  proved  by  parol,  iL  406. 

6.  Uif€s  created  by  toill^ 

uses  by  will  governed  by  the  rules  of  deeds,  ii.  402. 

when  devise  to  one,  to  the  use  of  another,  creates  a  legal  estate  in  tiie 

devisee,  ii.  402. 
trusts  created  by  devises,  do  not  result,  ii.  403. 
exception,  if  the  use  fails,  iL  408. 

7.  Destroying  or  nupending  ttf  es, 

contingent,  but  not  executed  uses,  may  be  destroyed  or  suspended,  a. 
404. 

instances  of  these,  ii.  404. 

effect  of  revoking  uses,  ii.  405. 

from  whose  sebin  the  use  served  that  executes  it,  ii.  405. 

how  springing  and  shifting  uses  and  powers  are  applied  in  £unily  set- 
tlements, ii.  406. 

8.  Conveyances  in  United  States, 

uses,  how  applied  in  deeds  in  the  States,  ii.  407-422. 

in  what  States  uses  not  adopted,  ii.  408. 

in  what  States  a  statute  substitute,  ii.  408. 

forms  of  conveyance  in  different  States,  iL  408-421. 

uses  applied  when  form  of  deed  defective,  ii.  408  -420. 

form  of  deeds,  and  how  far  uses  applied  in  Alabama,  iL  420. 

Connecticut,  ii.  411. 

Georgia,  iL411. 

Indiana,  iL  411. 

Iowa,  ii.  418. 

Mune,  iL  410. 

Maryland,  ii.  412,  418. 

Massachusetts,  iL  408-410. 

New  Hampshire,  ii.  418. 

New  Jersey,  ii.  416. 

New  York,  ii.  419. 

North  Carolina,  iL  412. 

Ohio,  iL  417. 

Pennsylvania,  ii.  414  -416. 
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South  Carolina,  ii.  414. 

Tennessee,  ii.  418. 

Texas,  ii.  420. 

Vermont,  ii.  41 7. 

Virginia,  ii.  412. 

what  States  adopt  bai^in  and  sale,  ii.  420. 

what  adopt  deeds  of  feoffment,  ii.  420. 

in  what,  a  release  and  qoitclaim  sufficient,  ii.  420. 

in  what,  no  deed  is  required,  ii.  420. 

in  what,  forms  prescribed  by  statute,  ii.  420. 

in  what,  no  form  of  deed  prescribed,  ii.  421. 

bow  far  covenant  to  stand  seised  for  a  valuable  consideration  good,  iL 

421. 
relation  of  an  illegitimate  child,  not  a  good  consideration,  ii.  422. 

IV.  Contingent  use, 
what  is,  ii.  564. 

requires  a  particular  estate  to  support,  ii.  565. 

how  differs  from  springing  and  executory  devises,  ii.  565. 

never  construed  such,  if  it  can  be  as  a  remainder,  ii.  565,  573,  602. 

governed  by  same  rules  as  contingent  remainders,  ii.  881, 882, 565, 568. 

if  a  use  is  to  wait  till  a  prior  estate  expires,  it  is  a  remainder,  ii.  578. 

must  have  a  freehold  to  support  a  freehold  remainder,  ii.  565,  568. 

must  have  a  seisin,  to  be  executed  in  the  use,  when  it  vests,  ii.  565. 

in  whom  such  seisin  is,  ii.  566. 

of  the  doctrine  of  scintilla  jurist  ii.  567,  568. 

the  prior  estate  may  be  a  resulting  one,  ii.  569. 

if  limited  to  several,  may  take  effect  successively,  ii.  569. 

defeated  by  destroying  prior  estate,  ii.  582,  583. 

loss  of  seisin  not  enough,  while  there  is  a  right  of  entry,  ii.  588. 

how  far  one  must  gain  actual  seisin,  to  have  such  use  executed,  iL  588, 

584. 
Lord  Coke's  case,  its  nature  and  history,  ii.  584  -  587. 
if  prior  estate  is  one  in  tail,  the  holder  may  defeat  the  use  by  barring 

it,  ii.  587. 
such  uses  not  within  the  rules  of  perpetuity,  iL  587. 

V.  Springing  Use, 
what  it  is,  ii.  867,  570. 

the  event  that  raises  it,  certain  or  uncertain,  ii.  571. 

no  particular  estate  necessary  to  support  it,  ii.  571. 

Mutton's  case  the  first  to  support  it,  ii.  571. 

the  doctrine  of  creating  a  freehold  in  futuro,  by  it,  571,  572. 

how  far  a  springing,  is  a  shifting  one,  ii.  572. 

must  be  limited  at  once,  independent  of  any  preceding  estate,  ii.  572. 

difference  between,  and  a  contingent  use,  ii.  572. 

like  executory  devises,  except  created  by  deed,  iL  572,  578. 
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a  use  to  wait  till  expiration  of  prior  estate,  is  a  remainder,  ii.  578. 

springing  use  not  affected  by  destruction  of  prior  estate,  ii.  582,  676. 

within  what  time  must  take  effect  to  be  valid,  ii.  588,  654,  659,  675. 

limitation  never  construed  as,  if  it  can  be  as  a  contingent  remainder, 
ii.  602. 
VL  Shiftikg  Use, 

or  secondary,  defined,  ii.  867,  574. 

doctrine  of  limiting  a  fee  after  a  fee,  sustained  by  it,  ii.  22  -  24,  576. 

the  first  case  sustaining  it,  ii.  575. 

how  far  applied  in  modem  settlements,  ii.  575,  576. 

requires  a  seisin  in  some  one,  other  than  cestui  que  use^  ii.  571,  572. 

in  whom  such  seisin  is,  ii.  576. 

difibrence  between,  and  springing  use,  ii.  576. 

of  a  future  use,  the  preceding  estate  not  supporting  a  remainder,  iL 
577. 

a  conditional  limitation,  and  how  applied,  ii,  578-  580. 

shifting  use  not  affected  by  destroying  prior  estate,  ii.  582,  675. 

within  what  time  must  take  effect,  to  be  valid,  ii.  24,  588,  655»  659, 
675. 

if  limited  after  an  estate  tail,  is  not  within  the  rules  as  to  perpetuity 
ii.  887. 

future  uses  may  be  devised  or  assigned,  and  will  descend,  ii.  582. 

how  far  alienable,  ii.  582. 

tenant  of  prior  estate  enjoined  from  wiiste,  ii,  582. 

how  far  terms  subject  to  springing  uses,  &c.  ii.  581,  675. 

same  rules  applied  to  future  uses  in  chattels  as  in  freehold  interest,  u. 
580. 

term  limited  to  one  and  heirs  of  body,  an  absolute  gift,  ii.  581. 
USUFRUCTUS, 

by  the  Boman  law,  defined,  ii.  856. 
USURY, 

no  defence  to  a  mortgage  by  the  purchaser  of  the  equity,  ii.  565. 


V. 
VERMONT, 

Attachment,  on  writ,  a  lien,  ii.  29. 
Alienage,  no  law  as  to,  64. 
Adoption,  law  of,  iii.  42. 
Advancement,  law  of,  iii.  40. 
Bargain  and  sale,  in  use,  ii.  420. 
Curtesy,  allowed,  150. 

how  forfeited,  168. 
Covenant,  how  far  mortgagee  liable  on,  456. 
Contributing,  order  of,  to  redeem  mortgages,  ii.  191. 
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Children,  illegitimate,  how  far  hein,  iiL  42. 

posthumous,  rights  of,  iii.  44. 
Collector's  deed,  to  be  recorded,  iii.  208. 
Charitable  uses,  in  force,  iii.  439. 
Dower,  barred  by  husband's  deed,  208,  230. 

of  what  husband  died  seised,  252. 

set  out  by  judge  of  probate,  260,  277. 
Divorce,  effect  of  on  wife's  lands,  292. 
Descent,  general  laws  of,  iii.  38. 
Deeds,  two  witnesses  to  required,  iiL  248. 

wife  must  join  husband  in,  iii.  230. 

recording  of,  what  is,  iii.  285. 
Disseisee,  cannot  convey  land,  iii.  294. 
Damages,  for  breach  of  warranty,  iii.  423. 

recoverable  for  waste  done,  144. 
Estates  tail,  how  changed,  100. 
Execution,  levy  of,  on  lands,  ii.  30. 
Ejectment,  lies  upon  mortgages,  ii.  101. 
Foreclosure,  who  parties  to  suit  for,  ii.  231. 
JoifU,  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  in  use,  556. 
Leases,  parol,  create  estates  at  will,  395,  531. 

what  must  be  by  deed,  394. 

actions  on  covenants  in,  transitory,  455. 
Limitation,  of  real  actions,  iii.  160. 
Mortgagee,  may  have  waste  against  mortgagor,  ii.  128 
Mortgages,  proved  by  parol,  ii.  55. 

forfeiture  advances,  ii.  144,  146. 

order  of  contribution  to  redeem,  ii.  191. 

how  foreclosed,  ii.  243. 
Mortgagor,  holds  till  condition  broken,  ii.  101, 109. 
Married  women,  rights  and  powers  of,  324. 

may  make  wills,  iii.  434. 
Notice,  required  to  determine  estates  at  will,  527. 
Partition,  how  made  of  common  lands,  593. 

of  what  none  can  be  made,  585. 
Purchase-money,  a  lien  exists  for,  ii.  87,  98. 
Perpetuity,  rules  as  to,  in  force,  ii.  680. 
Uses,  how  applied  in  conveyances,  ii.  41 7,  420. 
Wills,  pass  after-acquired  estates,  iii.  432. 

what  witnesses  required,  iii.  430. 

require  seals,  iii.  431. 
Widow's,  quarantine,  what  is,  256. 
VILLEINAGE, 

tenure  by,  in  what  it  consisted,  38. 
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origin  of  copyholds,  39. 
Tillein  socage,  what  it  was,  88. 
VIEW, 

no  action  lies,  for  obstructing,  ii.  319. 
VIRGINIA, 

Aliensy  how  far  hold  real  estate,  64 ;  iiL  44. 

Advancement^  law  of,  iii.  41. 

Bargain  and  Sale,  in  use,  ii.  420. 

Boundary,  proved  by  hearsay,  iii.  865. 

Cession,  by  State  to  U.  S.,  of  military  tract,  effect  o^  iiL  170. 

Curtesy,  recognized,  150,  152. 

Co-tenants,  liable  to  each  other,  558. 

Common,  tenants  in,  liable  for  waste,  591. 

Contributing  to  redeem,  order  of,  ii.  191. 

Children,  posthumous,  take  as  if  alive,  iL  552 ;  iii.  44. 

illegitimate,  how  far  heirs,  iii.  42. 

of  marriages  annulled,  legitimate,  iii.  44. 
Charitable  uses,  are  like  other  devises,  iiL  488. 
Distress,  lies  for  rent,  ii.  256. 
Descent,  general  laws  of,  iii.  38. 

of  lands,  to  husband  and  wife,  580. 

how  far  seisinafacit  stipUem,  ii.  689 ;  iii.  14. 
Deed,  what  constitutes  recording,  iii.  285. 

in  what  time  must  oe  recorded,  iii.  288. 

when  recorded,  used  in  evidence,  iii.  288. 

if  recorded,  has  precedence  of  creditors,  iii.  289. 
Damages,  rule  of  for  breach  of  warranty,  iii.  423. 

what  recovered  in  action  of  dower,  265. 
Devise,  what  estate  it  carries,  75. 
Dower,  in  equitable  estates,  191. 

is  barred  by  elopement,  228,  294. 

in  all  husband  was  seised  of,  251. 

by  what  court  set  out,  260. 

what  damages  in  action  for,  265. 

what  value  in  aliened  estates,  273. 
Entails,  once  adopted  by,  98. 
Estates  tail,  abolished,  99. 

Elegit,  form  of  writ  of,  ii.  27.  • 

Feudal  tenures,  abolished  in,  54. 
Fines  and  recoveries,  never  in  use,  280. 
Freeholds,  granted  in  future,  ii.  650. 
Husband  and  wife,  descent  of  lands  to,  580. 
Heirs,  not  requisite  to  a  fee,  41. 
Judgments,  constitute  liens  on  land,  ii.  29. 
Joint  tenancies,  how  far  allowed,  556. 
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Land  warrants,  pass  to  heirs,  iii.  182. 

Leases^  what  most  be  by  deed,  394. 

what  not  within  statute  of  firands,  895,  581. 

Limitationy  of  real  actions,  iii.  IGO. 

Married  woman,  joins  in  a  deed  with  husband,  iiL  280. 
must  be  privately  examined  in  making  deeds,  iiL  280. 
rights  and  powers  of,  324. 

Mortgages,  proved  by  parol,  ii.  55. 

contributing  to  redeem,  order  of,  iL  191. 
how  foreclosed,  ii.  242. 

Mortgagee,  may  charge  for  services,  ii.  217. 

Partition,  of  estates,  how  made,  598. 

Partners,  rights  of  to  lands,  do  not  survive,  575. 

Purchase-money,  lien  for  exists,  iL  88,  98. 

Rule  in  Shelley's  case,  abolished,  ii.  563. 

Remainder,  not  affected  by  loss  of  prior  estate,  ii.  651. 

Rent,  recognized  as  a  hereditament,  ii.  256. 

Uses,  as  applied  in  conveyances,  u.  412. 

WUls,  what  witnesses  to  required,  iiL  481. 
pass  tflter-acqaired  estates,  iiL  482. 

Widoufs  quarantine,  what  is,  255. 

Waste,  what  action  lies  for,  143,  591. 
VOCONIAN  LAW, 

as  to  heirs,  what  was,  iL  355. 
VOID  AND  VOIDABLE, 

applied  to  leases,  what  are,  401,  402. 

how  and  when  ratified,  402. 

who  may  disaffirm,  if  voidable,  402,  408. 

within  what  time  it  must  be  done,  408. 

applied  to  deeds,  generally  voidable  only,  iiL  225. 

obtained  by  duress,  voidable,  iii.  234. 
VOLUNTARY, 

conveyances,  what  are,  and  effect  of,  iii.  297,  298. 
VOUCHING  IN, 

warrantor  to  defend  title,  86,  589,  590 ;  iii.  402. 

part  of  the  farce  of  common  recovery,  86. 
VASSAL, 

who  was  such,  30. 
VENDEE, 

of  land,  how  far  liable  for  occupation,  812,  318. 

his  lien,  for  advances  towards  purchase-money,  iL  98. 
VENDOR, 

of  land,  how  far  liable  after  occupation,  515. 

his  lien  on  land  for  purchase-money,  iL  86,  93. 
VENTRE  SA  MERE, 

child  in,  regarded  as  alive,  ii.  545. 
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VESTED, 

intereat  in  lands,  what  'a,  23. 

tttates,  when  in  interest,  and  when  in  pomcmon,  iii.  907,  6U,  665. 

interest,  if  future,  liable  to  be  diveited,  ii.  665,  66E. 

when  in  right,  thoagh  not  in  posaeaaion,  iL  665. 

reminder,  vhat  is,  ii.  607. 
VUXEISS, 

their  character  and  rights,  38. 

MFvice,  in  what  it  connilcd,  3S. 

how  extenaJTelj  it  prevailed  in  England,  SS. 


WARDSHIP, 

nnder  feudal  law,  what,  89,  36. 
WARRANTY  OF  FITNESS  FOR  USE, 

□one  implied  in  a  leaM,  472,  479. 
WARRANTY, 

in  what  it  consisted,  31. 

of  vouching  in  warrantor,  86,  590. 

bow  far  tenants,  after  partition,  ar«  to  deraigo  it,  98 

what  it  was  by  feudal  law,  iii.  398. 

of  covenants  of,  iii.  396  ~  408. 

Uneal  and  collateral,  what  is,  iii.  40S  -  411. 

when  it  worka  a  rebutter,  iii.  408. 

what  ia  implied  in  deeds,  iii.  411,  419. 

(See  CovENAMT.) 
WASTE, 

(See  EsTATsa  roK  Lin.) 

what  is,  lie,  117,125,  126. 

depends  on  naage  of  the  conntry,  118,  127,  ISl. 

wholiablefor,  125,  567. 

distinction  between  voluDtary  and  permisuTS,  126. 

remedy  for,  126,  136,  137. 

action  for,  depends  on  privitj  of  e«tate,  137,  138. 

regulated  by  statute  in  the  United  SUtea,  138. 

action  of  waste  gone  into  disuae,'141. 

by  felling  timber,  127-129. 

by  digging  clay  and  aoil,  180. 

by  opening  and  working  mines,  130. 

digging  for  salt  wella,  191. 

in  managing  lands,  131,  1S2. 

when  in  buildings,  132,  133. 

when  for  damage  by  fire,  136. 

not  for  acts  of  God,  or  the  law,  135. 

tenant  liable  for,  though  done  by  a  atrangor,  136. 
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rules  as  to  estates  *'  without  impeachment  of,"  &c.  140. 

one  joint  tenant  may  have  it  against  another,  557. 

one  tenant  in  common  may  have  against  another,  569. 

tenant  at  will  not  liable  for,  508. 

law  o^  in  the  different  States,  142-144. 

usual  remedy  for,  a  process  in  equity,  145. 

in  what  cases  a  bill  in  equity  for,  lies,  146. 

how  far  widow  liable  for,  as  to  dower  lands,  291. 

remedy  for,  upon  land  of  wife,  818. 

by  mortgagee  against  tenant,  ii.  127,  128. 

mortgagee,  how  far  liable  for,  128. 

how  mortgagee  may  stay  it  by  mortgagor,  129. 
WATERCOURSE, 

when  owner  of,  must  keep  it  in  repair,  ii.  825. 

what  he  may  do  for  the  purpose,  ii.  825. 
WATER  POWER, 

how  partition  of^  made,  u.  586. 

effect  of  first  occupation  of,  ii.  822. 

when  the  law  justifies  flowing  lands  to  create,  ii.  822. 

prescriptiye  right  to  maintain,  ii.  823. 

what  is  intended  by  a  grant  of,  and  how  to  be  used,  iii.  801. 

reservation  of,  in  a  deed,  what  it  embraces,  iii.  279. 
WATER, 

rights  of  easement  in,  ii.  275. 

noj>roperty  in,  except  its  use,  ii.  819. 

enjoyment  of  the  natural  flow  gives  no  easement,  ii.  298. 

use  of  natural  stream  an  incident  of  property,  ii.  320. 

each  riparian  owner  has  a  right  to  the  reasonable  use  of  a  stream,  ii. 
820. 

he  may  use  it  for  irrigation,  ii.  820,  821. 

{See  Irrigation.) 

is  liable  to  others  for  excessive  use  of,  ii.  820. 

mill-owner  has  a  right  to  discharge  into  the  stream,  ii.  824. 

right  to  discharge  on  another's  land  may  be  acquired,  ii.  324. 

underground,  not  governed  by  the  same  rdes  as  other,  ii.  825. 

one  land-owner  may  divert  it  from  another,  ii.  825. 

rights  of,  in  artificial  streams,  ii.  828. 

flowing  from  a  mine  may  be  stopped  by  the  owner,  ii.  829. 

owner  of  house  may  stop  its  flow  from  the  eaves,  ii.  829,  880. 
WAY, 

right  of,  what  it  is,  ii.  275. 

can  only  be  granted  by  deed,  iii.  801. 

different  kinds  of,  ii.  296,  807. 

reference  to  one  in  a  deed,  how  far  a  covenant,  iii.  412. 

when  user  determines,  of  which  of  these  it  is,  ii.  296. 
VOL.  ui.  41 
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may  be  fixed  by  terms  of  grant,  ii.  307,  808,  310. 

cannot  be  granted  separate  from  the  land,  ii.  280. 

granted  for  one  purpose  or  one  parcel,  cannot  be  used  for  another,  ii. 
280,  307,  308. 

when  one  between  two  termim  may  be  used  over  part  of  it,  ii.  308. 

how  far  the  right  passes  with  several  parts  of  the  estate,  ii.  280. 

how  ways  may  be  used,  under  grants,  ii.  310. 

when  a  right  of,  is  reserved  by  implication,  iL  282. 

when  one  has  a  way  of  necessity,  ii.  282,  306. 

such  way  alwa^'s  arises  by  grant,  ii.  306. 

right  ceases  with  the  necessity,  ii.  282. 

land-owner  may  designate  it,  ii.  306. 

if  he  refuses,  owner  of  way  may,  ii.  306. 

owner  of,  cannot  change  its  use  to  the  injory  of  the  serrient  estate, 
ii.  308. 

grantee  cannot  change  its  course  if  fixed,  iL  309. 

when  owner  of  land  may  change  the  course  of  the  way,  iL  310. 

may  be  lost  by  non-user,  ii.  312. 

if  gained  by  express  grant,  cannot  be,  ii.  312. 

non-user  may  be  explained,  iL  312.' 

cannot  be  abandoned  by  parol,  ii.  313. 

how  far  onQ  may  be  substituted  by  parol,  iL  313. 

case  of  Pope  o.  Devereaux,  ii.'313,  n. 

misusing  the  right  does  not  destroy  it,  iL  310. 

when  changing  purposes  of  does,  ii.  310. 

dominant  estate  bound  to  repair,  ii.  311. 

what  it  may  do  for  this  purpose,  ii.  311. 

if  out  of  repair,  when  owner  may  go  on  adjacent  land,  ii.  311. 

how  far  parol  evidence  competent  to  show  existing  ways,  iL  311. 
WAIVER  OF  NOTICE, 

by  tenant  at  will,  524. 

of  forfeiture^  by  accepting  rent,  529. 
WELL, 

what  passes  under  grant  of,  iiL  336. 
WHARF, 

what  embraced  in  a  prescriptive  right  to,  ii.  337. 

what  passes  by  grant  of,  iii.  336. 
WIFE'S  SEPARATE  ESTATE,  275. 

(^See  Husband  and  Wife,  and  Married  Womkn.) 
WILD  LANDS, 

devise  of,  passes  a  fee,  74. 

dower,  whether  or  not  allowed  in,  129, 195. 
WILLS, 

when  a  declaration  of  a  use,  ii.  365. 

estates  at^  503. 

(5«e  Estates,  4.) 
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WILLS  —  Continued. 

in  use  by  the  Saxons,  iii.  246.    , 

why  disallowed  under  the  Normans,  iiL  426. 

how  evaded  by  means  of  uses,  iii.  426. 

requisites  of,  under  statute  of  wills,  iii.  427. 

requisites  of,  under  statute  of  frauds,  iii.  428. 

reasons  of  passing  that  statute,  iii.  427. 

form  of  executing  now  in  England,  iiL  428. 

ambulatory,  while  testator  lives,  iii.  429. 

number  of  witnesses  required,  iii.  430,  431. 

their  office  and  duty,  iii.  429. 

what  is  presence  as  to  witnesses,  iii.  429,  430. 

to  what  time  their  competency  relates,  iii.  430. 

how  f^  lex  ret  sitas  governs  the  form  of,  iii.  430. 

effect  of  probate  of,  iii.  431. 

the  time  at  which  wills  speak,  iiL  432. 

what  are  the  requisite  qualifications  of  a  testator,  iii.  433. 

wills  o£  femes  covert,  iiL  433,  434. 

what  is  a  "sound  and  disposing  mind,"  iiL  434,  435. 

effect  of  monomania  upon,  iiL  435. 

rules  as  to  construing,  iiL  446. 

when  terms  of  a  will  changed ;  '*or  "  for  "and,"  &p.  iiL  447. 

how  made  inoperative  in  life  of  testator,  iii.  455. 

how  far  terms  of,  fixed  by  referring  to  other  papers,  iii.  456. 

what  will  be  a  revocation  of,  iii.  457,  458. 

how  far  marriage  a  revocation,  iii.  458. 

how  posthumous  children  affected  by,  iii.  459. 

when  a  new  revokes  a  former  one,  iiL  459. 

how  revived  when  once  revoked,  iii.  460. 

effect  of  a  codicil  upon  an  existing  will,  iii.  460. 

effect  of  republication  of,  iii.  460. 

may  be  signed  by  testator's  mark,  iii.  428. 

may  be  executed  on  Sunday,  iii.  428. 

two  may  make  mutual  wills,  iii.  428. 

witnesses  may  attest  by  mark,  iii.  429. 

witness  cannot  attest  till  afler  testator  has  signed,  iiL  429. 
WINDOW  BLINDS, 

a  part  of  realty,  10 ;  iii.  338. 
WISCONSIN, 

Allodial,  ownership  of  lands,  54. 

Alienage,  no  disability,  64.  ^ 

Advancement,  law  of,  iii.  40. 

Accumulation,  limitations  of,  iii.  683. 

Conveyance,  works  no  forfeiture,  107. 

Curtesy,  allowed,  150. 

Covenants,  none  implied  in  deeds,  iii.  416. 
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WISCONSIN— C<mhnu«f.  ' 

CfhtenarUSf  liable  in  damages  to  each  other,  559. 
Common^  tenants  in,  liable  for  waste,  591. 
Contingent^  future  estate  how  created,  iL  551.  * 
Contingency,  how  far  remoteness  affects  estates,  ii.  551. 
Children,  poetbumous,  rights  of,  ii.  552 ;  iii.  44. 
Deed,  no  form  of  prescribed,  iL  421. 
Descent,  general  law  of,  iiL  39. 

of  estates  per  autre  vie,  109. 
Dower,  of  all  husbands  was  seised  of^  251. 

in  exchanged  estates,  how  ascertained,  185. 
Damages,  rule  of  for  breach  of  warranty,  iiL  423. 
Estates  Tail,  changed  to  fees,  100. 
Exchanges  of  lands,  recognized,  185. 
Estate,  abridging  a  prior  one  may  be  good,  iL  551. 

for  life,  good  after  estate  for  yean,  iL  550. 

expectant,  descend  and  are  alienable,  iL  552. 
Freehold,  may  be  created  infuturb,  ii.  550. 
Foreclosure,  who  parties  to,  iL  231,  233. 
Joint,  estates,  held  to  be  in  common,  555. 

tenancies,  how  far  exist,  556. 
Leases,  hoy^  signed  by  agents,  395. 

what  not  within  statute  of  frauds,  395,  531. 
Limiiation,  upon  ^  failure  of  issue,"  ii.  682. 

of  real  actions,  iiL  157. 
Married  Women,  rights  and  powers  of,  324. 

may  make  will,  iiL  433. 
Mortgages,  proved  by  parol,  ii.  54. 

how  foreclosed,  iL  221,  241. 

who  executes  power  of  sale  under,  ii.  73. 
Mortgagor,  holds  possession  till  condition  broken,  ii.  109. 
Mortgagee,  may  bid  at  sale  of  estate,  iL  77. 
Perpetuity,  rule  of,  ii.  682. 
Power  of  sale,  in  mortgage,  who  executes,  ii.  73. 
Partition,  how  made  of  estates,  595. 
Remainder,  not  affected  by  loss  of  prior  estate,  ii.  556. 
Rxde  in  Shdleg's  case,  abolished,  ii.  563. 
Scroll,  answers  to  a  seal,  iiL  247. 
Waste,  form  of  action  for,  138,  143,  144. 
Widow's  quarantine,  what  is,  256. 
*        Wills,  what  witnesses  required  for,  iii.  481. 

married  women  may  make,  iii.  433. 
WITNESSES, 

to  deeds,  how  many  required,  iiL  247,  248. 
to  wills,  how  many  required,  iii.  430,  431. 
their  office  and  duty,  iii.  429. 


WITNESSES  —  CoiOiautd. 

what  it  praseDce  aa  to,  iii.  429,  430. 

to  what  tipie  competencj  oT,  refen,  i 

effect  of  a  legacy,  to  a  witnets  to  a  ^ 
WOOD, 

what  a  t«nant  nay  cut,  115,  116,  13 


YEAR  TO  TEAR, 

tenants  from,  S19. 

(Sm  E8TATE8,  T.) 

"  YIELDING  AND  PAYING," 
how  hx  a  condition,  415. 
how  far  a  covenant,  429. 
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WORKS  ON  INTERNATIONAL  LAW. 

XliZMSNTS   OF  UTTEBNATIOITAIi  IiAW. 

By  the  late  Hon.  Henry  Wheaton,  LL.D.  New  Edition,  edited  by  R.  H. 
Dana,  Jr.    8vo.     3Qf.    Boston,  1866. 

This  work  is  now  used  at  Cambridge  as  a  manual  for  tuition  by  the  Pn>fesK>r  of  Legal  Science* 
and  is  perhaps  more  generally  cited  in  courts  than  any  other  treatise  on  international  law. 

As  the  text  of  this  work  may  be  supposed  to  have  now  become,  by  the  death  of  Mr.  Wheaton, 
unalterable,  it  has  been  thought  judicious  to  adopt  a  new  mode  of  division,  for  the  greater  convenience 
of  reference.  The  text  is  accordingly  divided  into  short  sections,  the  number  of  which  is  continued 
through  the  book ;  so  that  hereafter,  the  sectioos  being  permanent  and  the  text  unaltered,  the  book 
may  be  cited  by  the  sections,  without  regard  to  editions  or  to  pages.  This  edition  contains  nothing 
beyond  the  text  and  notes  df  the  author,  and  the  notes  of  the  present  editor.  The  latter  are  numbered 
consecutively  throughout  the  bode 

ZNTSBKATIONAli  IiAW; 

Or,  Rules  Regulating  the  Intercourse  of  States  in  Peaoe  and  War.  By  Major* 
Gen,  H.  W.  Halleck.    Syo.  law  sheep,  i/.  lyj.  6d. 

KENT'S   OOMMBITTABIES   ON  AIOSBIOAIT  LAW. 

Vol.  I.     For  the  use  of  Colleges  and  Academies.     25^. 

OTBTITXnFBS  OF   IKTBBNATIONAI.   IiAW, 

As  settled  by  the  Supreme  Court  of  the  United  States.  By  David  Gardner. 
8vo.  30^,     New  York,  i860. 

OOMMSNTABIBS   ON  EQITITT  JUBISPBUDENCE. 

{S*€  $auUr  Story^  WoRiCS. 

OOMMENTABUCS   ON   THE  CONFLICT  OF  LAWS, 

Foreign  and  Domestic.  ^^^  ^^^  Story's  Works. 

THE  LAW  OF   NATIONS 

Affecting  Commerce  during  War ;  with  a  Review  of  the  Jurisdiction,  Practice, 
and  Proceedings  of  Prize  Courts.  By  Francis  W.  Upton.  8vo.  25/. 
New  York,  1863. 

WORKS  OF  JOEL  PRENTISS  BISHOP. 

COMMBNTABIES   ON   CBIMINAL  LAW. 

Fourth  Edition.     5/.  y.     Boston,  1868. 

OOMMENTABIES   ON  CBIHINAL  FBOCBDT7BE  } 

Or,  the  Law  of  Pleading,  Evidence,  and  Practice  in  Criminal  Cases.     2  vols. 

'  8vo.  3/.  3x.     Boston,  1866. 

%*  This  work  covers  all  the  ground  of  the  Criminal  Law  not  occupied  by  the  work  entitled 
*  Commentaries  on  the  Criminal  Law.' 

OOKIOBNTABIES  ON  THE  LAW  OF  MABBIAGE  AND  DIVOBCE. 

Of  Separations  without  Divorce,  and  of  the  Evidence  of  Marriage  in  all  Issues  ; 

embracing  also  Pleading,   Practice,   and  Evidence  in  Divorce  Causes;  with 

Forms.     Fourth  Edition.     2  vols.  8vo.  3/.  y,     Boston,  1864. 

In  preparing  the  present  edition,  the  author  has  revised  thoroughly  the  whole  matter  of  the  first 
volume,  anid  much  of  it  he  has  re-written.  The  entire  woric  is  brought  down  to  the  present  time  by 
references  to  the  latest  cases  reported,  and  by  inserting  such  other  fireih  matter  as  seemed  to  m 
important 
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FIB8T  BOOK  OF   THS  LAW. 

An  Introduction  to  Law  Studies.     8vo.  21/. 

Mt  is  a  thoughtful  and  original  if  aomewhat  dogmatic,  work  on  die  Study  of  the  Law,  intended 
to  f^tidc  a  student  not  merely  in  the  selection  of  books,  or  in  the  mode  of  dtstributu^  the  period  of 
his  apprenticeship  between  reading  and  pracdoe,  but  in  the  direction  which  he  should  give  to  his 
work,  in  the  kind  of  learning  most  likely  to  be  of  permanent  service,  and  the  pnndplesjm  wUdi  it 
should  be  moulded.'  Saturday 


JUSTICE  8T0RT8  WORKS. 

*  Professor  Story  ha^  long  -been  known  to  the  Jurists  of  every  country  in  Europe  as  one  of  die 
few  great  masters  of  Jurisprudence  that  the  world  at  present  jfomesaesJ—Lamd^m  Legal  J?j 


COMMSirTAfilBS  ON  THB   IiAW  OF  AQSNOY', 

As  a  Branch  of  Cominercial  and  Maritime  Jurispnidence ;  with  Occasional 
Illustrations  from  the  Civil  and  Foreign  Law.  Sixth  Edition,  revised  and 
enlarged     By  £.  H.  Bennett,  Esq.     Ivo.  31/.  6</.     Boston,  1863. 

In  the  preparation  of  this  edition,  the  late  English  and  American  cases  have  been  careftiDy 
examined,  and,  &o  iar  as  applicable,  have  been  referred  to.  The  law  of  Retpomdeat  Snferiar  has 
received  special  attention,  and  considerable  addition  will  be  found  in  the  chapter  on  that  subject. 


OOMMOITTABIISS   ON   THX  IiAW  OF  BAILMISNT8. 

With  Illustrations  from  the  Civil  and  Foreign  Law.     Sevendi  Edition,  revised 

and  enlarged.     By  E.  H.  Bennett,  Esq.     Svo.  31J.  6d.     Boston,  1863. 

In  the  preparation  of  this  edition,  several  hundred  cases  have  been  added,  and  some  new  sections 
written.  'I  he  present  state  of  the  law  requires  litde  addition  to  be  made  to  the  earlier  chuters ;  hot 
the  chapters  on  Innkeepers  and  Carriers  has  received  qiecial  attention,  and  to  it  the  Engfen  Carrier^ 
Act  and  the  Railway  and  Canal  Traffic  Act  have  been  added,  with  Notes  to  the  decisions  tfaexeon,  to 
tiie  time  of  publication. 

COMMENTABIX8   ON   THB  IiAW   OF   BII1I18   OF  EXCHANGE, 

Foreign  and  Inland,  as  administered  in  England  and  America ;  with  occasional 
Illustrations  from  the  Commercial  Law  of  the  Nations  of  Continental  Europe* 
Fourth  Edition,  revised  and  enlaiged.  By  E.  H.  Bbnn£TT,  Esq.  8vo. 
3 1  J.  6d.     Boston,  i860. 

Several  hundred  new  cases,  English  and  American,  have  been  ejtamjned  in  the  prepaxatioB  of 
this  edition,  and,  when  important,  the  principle  involved  has  been  transferred  to  the  text  or  notes. 

OOMMENTABIB8   ON  THE  OONFIiIOT   OF   IiAWS, 

Foreign  and  Domestic,  in  regard  to  Contracts,  Rights,  and  Remedies,  and 
especially  in  regard  to  Marriages,  Divorces,  Wills,  Successions,  and  Judgments. 
Revised  and  enlarged,  by  Hon.  L  F.  Redfield.  Sixth  Edition.  8vo.  32X. 
Boston,  1865. 

In  preparing  this  edition,  the  late  English  and  American  cases  have  been  generaOy  inserted :  and 
the  advance  or  qualification  of  the  law  upon  any  (Mint,  since  the  decease  of  the  author,  careinlly 
noted  ;  and  it  has  been  the  purpose  of  the  editor  to  give  the  present  state  of  the  English  and  American 
law,  upon  all  the  lading  questx>ns  discussed  in  these  Commentaries,  in  as  brief  and  succinct  a  form 
as  possible.  The  new  matter  thus  added  amounts  to  about  one  hundred  sections,  and  more  than  half 
thut  number  of  pages ;  but  the  whole  volume  is  so  printed  as  to  occupy  leas  tgaa^  than  the  fanner 
editions,  without  any  fwcntial  change  of  type. 

OOMMENTABIE8    ON    THE    0ON8TITUTION    OF    THE    UNITED 
8TATE8; 

With  a  Preliminary  Review  of  the  Constitutional  History  of  the  Colonies  and 
States  before  the  Adoption  of  the  Constitution.  Third  Edition,  a  toIs.  8to. 
2/.  2J. 

C01CMBNTABIE8  ON  EQUITT  JTrBI8PBUI)EN0B» 

As  Administered  in  England  and  America.  Ninth  Edition,  carefully  rerxsed. 
With  extensive  additions,  by  Hon.  L  F.  Redfield.  2  vols.  8vo.  5/.  3^. 
Boston,  1867. 

In  this  edition,  the  work  has  been  brought  down  to  the  time  of  pubficatioo  in  a  tharoitf:h  mad 
careful  manner.  More  than  one  hundred  and  twenty-five  new  sections  haim  been  added  to  tae  fiesK. 
and  four  or  fiv«  hundred  cases  in  the  notes,  decided,  mostly,  since  the  date  of  the  last  edition 
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OOMMBB'TABIBS  ON  BQXTITY  FIiBADIiraB 

And  the  Incidents  thereto,  according  to  the  Practice  of  the  Courts  of  Equity  of 

England  and  America.     Revised  and  enlarged.     By  Hon.  I.  F.  Redfield. 

Seventh  Edition.     8vo.  31J.  6d,     Boston,  1&5. 

All  the  late  English  cases  have  beep  inserted  in  this  edition,  and  many  of  the  later  American  cases, 
thus  makinff  nearly  one  hundred  new  sections,  besides  many  additions  to  the  notes.  A  careful 
anajjrsis  of  the  sections  has  been  prefixed  to  eadi  chapter.  Notwithstanding  all  the  additions,  the 
edition  is  so  printed  that  it  occupies  considerably  less  space  than  the  former  ones. 

OOMMSNTABQSS   ON  THB  IiAW  OP  FABTNNBBHIF 

As  a  Branch  of  Commercial  and  Maritime  Jurisprudence  ;  with  occasional  Illus- 
trations from  the  Civil  and  Foreign  Law.  Sixth  Edition,  revised  and  enlarged. 
By  J.  C.  Gray,  Esq.     8vo.  31J.  6d,     Boston,  1868. 

COKIOBNTABIES   ON  THN  IiAW  OF  FBOMI880BT  NOTES, 

And  Guaranties  of  Notes  and  Cheques  on  Banks  and  Bankers.  Sixth  Edition. 
8vo.  311.  6d,    Boston,  1868. 

WORKS  OF  WILLIAM  W.  STOUT  (Son  of  above). 

A  TB3SATI8N   ON   THB  IiAW  OF   OONTBACT8. 

Fourth  Edition,  revised  and  greatly  enlarged.    2  vols.  8vo.  3/.  3/.    Boston,  1856. 

Much  of  the  text  has  been  re-written  for  this  edition,  and  very  lax]^  additions  have  been  made 
throughout  to  nearly  every  page.  The  matter  relating  to  Defences  is  almost  entirely  new,  and 
chapters  have  been  newly  written  on  Joint  and  Several  Contracts ;  Change  of  Parties  by  Assignment ; 
Ouu^e  of  Parties  by  Novation  or  Substitution ;  and  the  Statute  of  Frauds.  Being  swollen  to  three 
times  Its  original  bulk,  the  work  has  been  dividni  into  two  volumes. 

A  TBBATI8]!  ON  THS  IiAW  OF  8AIJB8  OF  PSBSONAI.  PBOFNBTY, 

With  Illustrations  from  the  Foreign  Law.  Third  Edition,  carefully  revised  and 
corrected.    By  J.  C.  Perkins.    ^is.6d.    Boston,  1862. 

WORKS  BY  THEODORE  SEDGWICK 

A  TBBATI8II   ON   THS  1OSA8T7B30   OF  DAMAa]D8; 

Or,  an  Inquiry  into  the  Principles  which  govern  the  amount  of  Pecuniary  Com- 
pensation Awarded  by  Courts  of  Justice.  Fourth  Edition  ;  with  full  Notes, 
embracing  all  material  Decisions  in  America  and  in  Great  Britain  and  Ireland 
to  the  Present  Time.     Edited  by  Henry  D wight  Sedgwick,  Esq.     8vo.  38r. 

It  is  ten  years  since  the  last  edition  of  this  work  was  published,  during  which  time  many  important 
principles  belonging  to  the  Measure  of  Damaj^e*— before  hardly  recognised  or  imperfectly  ascertained 
—-have  been  developed  and  defined  by  legal  discussion  and  deasions. 

The  number  of  cases  cited  in  the  present  edition  is  more  than  doubled.  Nearly  6^000  cases  are 
now  noticed 

The  editor's  notes  are  unusually  full,  and  embrace  all  the  material  dedaions  in  America  Smd  in 
Great  Britain  to  be  found  in  the  Reports  israed  during  the  past  ten  years. 

A   TB3BATI8]!   OJSf   THB   BT7LS8   WHICH   GOVBBZT   THB  INTEB- 
PKBTATION   AJTD   AFFIiICATIOir   OF   I^ATTTTOBT   AND 
OON8TITirTIONAL  LAW. 
By  Theodore  Sedgwick.    8vo.  31/.  6^.    New  York,  1857. 

WORKS  OF  THEOPHILUS  PARSONS. 

JL  TBHATISB  ON   THB  IIAW  Ol*  GONTBACT8. 

Fifth  Edition,  revised  and  very  much  enlarged.     3  vols.  8vo.  5/.  5/.     Boston, 

1864. 

In  this  edition,  new  chapters  hare  been  added  upon  Contracts  of  Shipping,  Marine  Insurance, 
Fire  Insurance  and  life  Insurance,  Liens,  and  the  Stamp  Acts ;  and  new  sections  upon  Sales  to 
Arrive,  on  B<Micht  and  Sold  Notes,  and  on  Trust  Mortgages ;  while  other  sections  have  been  grcady 
enlarged.  With  this  new  matter,  the  work  has  overrun  its  original  limits,  and  now  forms  three 
volumes  instead  of  twa  The  plan  of  putting  principles  and  rules  in  the  text,  and  authorities  and 
illustrations  in  the  notes,  has  been  continued  As  the  additions  have  been  inserted  in  the  old  text  in 
the  places  which  the  anangement  of  topics  required,  the  paging  is  altered  throughout,  and  the  third 
volume  IS  not  in  itself  siqi^mentary  to  the  fourth  edition. 
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A  TBBATISE   OK  MABITIIOS  IiAW, 

Including  therein  the  Law  of  Shipping,  the  Law  of  Insurance,  and  the  Law  and 

Practice  of  Admiralty.     2  vols.  8vo.  3/.  y.     Boston,  i860. 

The  Law  of  Shippinj^,  the  Law  of  Marine  Insurance,  and  the  Law  and  Piactioe  of  Admiralty, 
are  here  considered,  not  as  independent  and  isolated  topics,  as  they  arc  in  the  treatises  now  in  use, 
but  as  branches  from  one  stem ;  which  is  Maritime  Law. 

A  TKESATI8B  ON  THB  IiAW  OF  FABTNBBBHTP. 
8vo.  3 1  J.  6/.     Boston,  1867. 

THE  EIiEMElTTS   OF  MEBOANTIIiE  IiAW. 

Second  Edition,  carefully  revised  and  considerably  enlarged.  8vo.  3IX.  6</. 
Boston,  1862. 

A  TBEATISE  ON  MABIITB  nrSUBAZTCE  AlTD  OEITERAIi  AVEBAQE. 
2  vols.  8vo.  3/.  3f.     Boston,  1868. 

WORKS   OF  JOSEPH  K.   ANOELL. 

A  TBEATIBE    ON   THE   IiA'W   OONOBBNINa   THE   IiL^BHalTIES 
AND  BIGHTS  OF  COMMON  OABBIEBS. 

Foiirth  Edition,  revised  and  enlarged.  By  John  Lathrop,  Esq.  8vo.  3IX.  6d. 
Boston,  1868. 

A  TBEATISE  ON  THE  BIQHT  OF  FBOFEBT7  IN  TIDE  ^W^ATEBS, 

And  in  the  Soil  and  Shores  thereof;  and  on  the  Common  Law  in  Relation  to 
Watercourses  (consolidated  firom  the  two  treatises  on  *  Tide  Waters  *  and  •  Water- 
courses.*)    New  Edition,  revised  and  corrected.  [Nearly  ready. 

A  TBEATISE   ON  THE  IiA'W  OF  HIOHWATS. 

By  Joseph  K.   Angell  and  Thomas  Durfee,   Esqrs.      Second  Edition. 

{ShorUy, 

WORKS    OF  FRANCIS  MILLIARD. 

TBEATISE  ON   TOBTS; 

Being  a  Comprehensive  Summary  of  the  Law  relating  to  Wrongs  committed  upcMi 

Real  and  Personal  Property,  upon  the  Person,  Character,  and  all  Absolute  and 

Relative  Rights ;  including  Disseisin  of  Lands,  Trespasses  to  Real  and  Personal 

Estate,  Slander,  Malicious  Prosecution,  N^ligence,  and,  in  general,  all  Acts  or 

Omissions  which  are  made  the  Subject  of  Actions  of  Tort.     Third  Edition, 

revised  and  much  enlarged.     2  vols.  8vo.  3/.  3J.     Boston,  1866. 

This  work  presents  a  comprehensive  view  of  the  whole  subject  to  which  it  relates,  in  all  its  varioos 
branches;  substantially  corresponding  in  plan  to  the  most  approved  elementary  treatises  upon 
contracts  on  the  one  hand,  and  crimes  on  the  other;  and  filling  a  hitherto  entirely  unoccupied  place  in 
English  and  American  Jiuisprudence. 


A   TBEATISE    ON  THE    BEMEDIE8    FOB   TOBTS    OB   FBIVATS 
WBONOS. 

8vo.  3 1  J.  6d,     Boston,  1867. 

This  book  is  designed  to  be  a  sequel  to  the  Treatise,  by  die  same  Author,  upon*tIie  Zow  ^  Tarit 
0r  Private  Wrtrngs.  With  reference  to  rtmediet  for  the  ftcovtry  of  damages^  these  were  necessarily 
considered,  in  the  former  work,  in  connection  with  the  wrongs  themselves;  as,  for  example,  the  9cHm 
of  trespass,  in  connection  with  the  wrong  fii  trespass.  The  present  woric,  therefore,  is  limited  to  dw 
two  remedies  for  specific  mr^vrry  of  personal  and  real  property;  viz.,  RejUevim.  and  EjectmumL 
Matters  kA  vaitx^^oceu  oirpractice^  common  to  tort  and  contract,  and  generally  r^ulated  by  statute, 
are  omitted ;  while  pleadings  evidence^  and  damaget^  so  far  as  connected  with  torts,  are  fully  treated. 
The  /orms  and  precedent*,  at  the  dose  of  the  volume,  have  been  substanttaUy  tested  by  actual 
decisions. 

TBEATISE    ON    THE    IiAW    OF     MOBTGAGES    OF     BEAIi    AND 
FEBSONAI.   FBOFEBT7; 

Being  a  General  View  of  the  English  and  American  Law  upon  that  subject 
Third  Edition,  revised  and  enlarged.     2  vols.  8vo.  3/.  y,     Boston,  1864. 

'  Mr.  Hilliard's  treatise  upon  the  Law  of  Mortgages  I  have  foimd  a  most  thorough  and  re&hle 
work.  From  my  general  knowledge  of  the  character  of  the  writer,  judf^ng  from  his  previous  wocks, 
I  was  led  to  expect  a  valuable  work  ;  but  it  is,  in  j^int  of  practical  uality,  superior,  perhaps,  to  any 
of  his  others,  and  the  only  thoroughly  reliable  treatise  which  we  have  upon  the  subject  ol*  mortgages, 
which  in  practice  is  one  of  great  importance.'— /f«».  luiac  F.  Redfieldl  Chief  Jmtke  of  VerwmtU 
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▲MIDBIOAH   JUBISFBTTDIONOXI. 

Svo.  iZs.     New  York,  1848. 

WORKS  OF  SIMON  QREENLEAF. 

TBXATI8B   ON   THE   IiAW   OF  IBVIDEN'CB. 

Twelfth  Edition.     3  vols.  8vo.  4/.  ^r.     Boston,  1868. 

'  It  is  no  mean  honotxr  to  America  that  her  schools  of  jurisprudence  have  produced  two  of  the  first 
writers  and  best-esteemed  legal  authorities  of  this  century — the  great  and  good  man.  Story,  and  his 
worthy  and  eminent  associate.  Professor  Grecnleaf.  Upon  the  existing  Law  of  Contracts  and  the 
Law  of  Evidence,  more  light  has  shone  from  the  New  Worid  than  from  all  the  lawyers  who  adorn 
the  courts  of  Europe.' — London  Law  Mamzint. 

Mr.  Warren,  m  his  new  edition  of  his  '  Law  Studies,'  gives  Mr.  GreenleaTs  work  a  decided 
preference  to  the  more  voluminous  treatises  of  Starkie  and  Phulips,  even  for  the  English  student 

See  Lmw  Studus^  pp.  755,  756. 
OABBS   OVSBBtriilDD   AND   DOXTBTBD. 
Second  Edition.     8vo.  2ij.     New  York,  1856. 

MISCELLANEO  US 

BABBOVB.— MAGISTBATE'S   CBIMINAIi  Ii AW  ; 

Of,  a  Treatise  on  the  Criminal  Law  of  New  York,  and  on  the  Office  of  Justice 
of  the  Peace  in  Criminal  Cases.  By  O.  L.  Barbour.  Second  Edition.  8vo. 
3or.     Albany,  1852. 

BBIaKNAF.— THB    PBOBATE    IiAW    AND     FBAOTIOE    OF    OAIiI- 
FOBNIA  ; 

Containing  all  Statutes  relating  to  Probate  Courts  ;  Judicial  Decisions  ;  and  an 
Appendix  of  Forms.  By  D.  B.  Belknap.  Second  Edition.  25^.  San 
Francisco,  1 86 1. 

BIOlCIiO'W.— THN  AMEBIOAN'8  OWN  BOOK  ; 

Or,  the  Constitutions  of  the  several  States  in  the  Union.  By  J.  R.  BlG^LOW. 
Second  Edition.     12s.     New  York,  1848. 

BIiTDBNBTmO.— A  TBBATISN  ON  THB  I<AW  OF  U8UBT  ; 

To  which  are  added  the  Statutes  of  the  several  States  relating  to  Interest  now  in 
force.     By  J.  W.  Blydenburg.     8vo.  ly.     New  York,  1844. 

BOnVHSB*— INSTITUTES   OF  AMEBICAN   LAW. 
By  John  Bouvier.     4  vols.  8vo.  calf^  4/.  lOf. 

BOUVTBB.— A  IiAW  DICTIONABT 

Adapted  to  the  Constitution  and  Laws  of  the  United  States  of  America ;  with 
References  to  the  Civil  and  other  Systems  of  Foreign  Law.  By  John  Bouvier. 
Twelfth  Edition,  revised  and  greatly  enlarged.  2  vols.  3/.  y.  Philadelphia, 
1868. 

BOUTWNLIi. — A  MANUAIi  OF  THB   NXOISID   AND    DIBBCT  TAX 
BTSTBM  of  THB  UNTTBD   8TATB8. 
By  G.  S.  BoUTWELL.     8vo.  doth,  I4r.     Boston,  1863. 

BBTTOB. — THB  CITSTOM  HOITSB  OITIDID  : 

A  Compendium  of  Revenue  Laws  and  Regulations  of  the  United  States.  By 
Hamilton  Bruce.     8vo.  &r.  dd.    New  York,  1863. 

OIiEVBIiAND.  —  THB    BANKING     SYSTEM    OF    THB    STATE    OF 
NEW  TORE* 

With  Notes  and  References  to  Adjudged  Cases ;  including  also  an  Account  ot 
the  New- York  Clearing-House.  By  John  Cleveland.  8vo.  2ij.  New 
York,  1857. 

CTTBTIS.— EQUITY   FBECEDENTS, 

Designed  as  a  Supplement  to  illustrate  and  accompany  Mr.  Justice  Stoiy^s  Trea- 
tise on  Equity  Pleadings.  ^  By  George  T.  Curtis,  Esq.  Third  Edition.  8vo. 
3Qr.    Boston,  1859. 
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DAVIB.~TH]I  MA88A0HTT8STT8  JUBTIOB  : 

A  Treatise  on  the  Powers  and  Duties  of  Justices  of  the  Peace ;  with  copious 
Forms.    By  J.  C.  B.  Davis.    8vo.  2&f. 

DOMAT.— OIVHi  IiAW  TS  IT8  ITArDBAI.  OBDSB  \ 

Together  with  the  Public  Law.  Translated  into  English  by  Williau  Stra-. 
HAN.  With  Remarks  on  some  Differences  between  the  Civil  Law  and  the  Law 
of  England.  By  J.  Domat.  Printed  entire  from  the  last  London  edition. 
Edited  by  the  Hon.  Luther  S.  Gushing,  late  one  of  the  Judges  in  the  Court 
of  Common  Pleas  ;  now  Lecturer  on  Civil  and  Parliamentary  Law  in  Harvard 
University.     Third  Edition,     a  vols,  royal  8vo.  2/.  lOr.     Boston,  1 861. 

Among  the  writers  on  the  Roman  Law,  whose  works  are  the  best  known  to  English  and  American 


b  excellent,  and  his  matter  clear,  exact,  and  comprehensive.' 

ll)e  object  of  the  author,  in  this  learned  proauction,  was  to  (Usembanass  those  of  die  principles 
and  provisions  of  the  Roman  Law,  which  are  of  general  interest  and  application,  from  the  technicali* 
ties  of  the  system,  and,  by  presenting  them  in  a  natural  and  scientific  method,  to  render  them  more 
intelligible,  and  their  attamment  more  useful  and  agreeable ;  and,  though  the  woric  was  paxticulariy 
intended  for  and  adapted  to  tly  French  iurisprudence  of  the  age,  it  is  not  less  applicable  to  every 
system  of  law,  of  which  the  Roman  code  is  either  a  paxt,  or  in  which  it  is  recognised  as  a  body  <a 
written  reason. 

DUXB.— THX  IkA.W  AKD  PBAOTIOS  OIP  MABINID  IB'StTBAB'OBv 

Deduced  from  a  Critical  Examination  of  the  Adjudged  Cases,  the  Nature  and 
AnaSogies  of  the  Subject,  and  the  General  Usage  of  Commercial  Nations.  By 
John  Duer,  LL.D.     2  vok.  8vo.  3/.  31.     New  York,  1845. 

DUSB.— A  OOUBSID  OF  MOTUBMS   ON   THB    COB'STXT  U  TXOB'AIi 
JUBISPBITDBNGB  07  THE  UKITED   8TATB8, 
Delivered  in  Columbia  College,  New  York.     By  A.  W.  Duer.     Crown  8vo« 
doth,  I  ox.  td, 

KD'VABDa  (OharlM)  OV  THX  STAMP  AOT  07  JULY  1,  1802. 
8vo.  i8f.     New  York,  1863. 

TPT.WBMfc— MBDICX>-UQAIi  TBBATI8B  OIT  MAIiPBACTIGB  ASD 
XBDIOAIi  XVIDBNOID, 
Comprising  the  Elements  of  Medical  Jurispmdenoe.     By  J.  J.  Elwell.    8vo. 
301.     New  York,  1866. 

HAIi8TXI>.^~DIGB8T  OP  THB  IiA'WS  OP  EVIDBBCBy 

Embracing  the  Rules  established  by  Writers  of  Acknowledged  Authority,  and 
affirmed  by  the  Decisions  of  the  Federal  Courts,  and  the  Courts  of  all  the  States 
down  to  the  Present  Time ;  with  Copious  References  to  English  Adjudications. 
By  J.  R.  Halsted.     2  vok.  8vo.  2/.  lOr.     New  York,  1859. 

HOPPHAN.— THB  PBOVI8IONAI1  BBMBDIB8  OP  THB  CODB  OP 
PBOGBDUBB. 

By  Murray  Hoffman.    8va  2y.    New  York,  1862. 

XBBT.— COKMBBTABIBS  OB  AMBBIOAB  IiAW. 

By  James  Kent.  Eleventh  Edition.  Edited  and  revised  by  Hon.  C.  F. 
CoMSTOCK.    4  vols.  8vo.  4/.  lOf.     Boston,  1866. 

'  It  is  regaxded  by  all  asan  imperishable  addition  at  once  to  the  Utentnre  and  sdence  of  the  Law. 
Bv  the  suffrage  of  the  most  enlightened  of  the  profession  in  England,  as  well  as  in  the  United  StatesL 
it  has  atuincd  a  fixed  and  permanent  rank.  It  is  with  the  immortal  Commentaries  on  the  Laws  or 
England  tW  those  on  American  Law  are  now  classed,  and  the  names  of  Blaclritone  and  Kent  are 
filled  never  to  be  dbjoined.*— jL^w  Reporter, 

IiAIiOB.—THB  IiAW   OP   BBAIi  PBOPBBTY  OP  THB  8TATB  OP 
ITBW  YOBK. 
By  T.  M.  Lalor.    8vo.  I2j.     New  York,  1855. 

pHTT.T.rpa.>-A  TBBATI8B  OB  THB  IiAW  OP  IB8UBABGE. 

By  WiLLARD  Phillips.     Fifth  Edition.     2  vols.  8va  3/.  31.    New  York,  1867. 
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PUBBCB.— A  TKBATISB  OIT  AMBBIOJtK  BAIIaBOAD  LAW. 
By  £.  L.  Pierce.    8vo.  25^.    New  York^  1857. 

BOCKWELL.— A    GOKFUiATIOH    OP    SPANISH    ABD    MXZIOAB' 
LAW, 

In  relation  to  Mines  and  Titles  to  Real  Estate  in  force  in  California,  Texas,  and 
New  Mexico,  and  in  the  Territories  acquired  under  the  Louisiana  and  Florida 
Treaties  when  annexed  to  the  United  States.  By  John  A.  Rockwell.  Vol.  L 
a/.  2J.    New  York,  1851. 

SOBJilNJQB. — TH3D  LAW  OP  DOWSB,. 

Embracing  the  Common  Law  and  Statutory  Provisions  and  Judicial  Decisions  of 
England  and  the  several  United  States  upon  that  subject  By  C.  H.  Sc&ibner. 
Vol.  I.    8vo.  3ar. 

8TOBXSB  (H.  B.)  and  HBABD  (P.  P.)— OBIMIir AL  ABOBTIOV : 

Its  Nature,  its  Evidence,  and  its  Law.     8vo.  9f.     Boston,  1868. 

TAYLOB.~TH3D  LAW  OP  BXEOUTOBS  ABD  ADMIBI8TBATOB8. 

By  John  N.  Taylor,     y.    New  York,  185 1. 

TIPPAJPT. — LAW  OP  TBTXSTS  ABD  TBTTSTBES, 

As  administered  in  England  and  America.  By  J.  Tiffany  and  E.  F.  BULLAJILD. 
8vo.  3&r.     Albany,  1&2. 

WALKBB.— IBTBODXTOTION   TO   AMBBIOAB  LAW; 

Designed  as  a  First  Book  for  Students.  By  Timothy  Walker,  LL.D.,  late 
Professor  of  Law  in  the  Cincinnati  College.  Fourth  Edition,  enlarged  and 
revised.    By  Edward  L.  Pierce,  Esq.    8vo.  i/.  tor. 

WHABTOB.oTBBATISB   OB   MBDIOAL  JUBISPBUDBBOB. 
By^F.  Wharton  and  M.  Still^.    8vo.  3dr. 

HEFORTS,  DIGESTS,   STATUTES,  ^. 

DIOBST  OP  THB  DBCISIOB8  OP  THB  OOUBTS  OP  OOMHOB 
LAW^  ABD  ADMIRALTY  IB  THB  UBITBD  STATBS. 
Vols.  I  to  6,  8vo.  calf,  12/.  I2t.  ;  and  Vols.  7  to  25,  Annual  Digest,  1865,  each 
28r.  The  annual  volumes  contain  the  Equity,  in  addition  to  the  Common  Law 
and  Admiralty ;  and  Vols.  1 1  and  after  embrace  a  Digest  of  English  Law  and 
Equity  Report 

DIQBST  OP  Yim  DBOISIOB8  OP  THB   OOUBTS  OP  BQUITT  IB 
THB  UBITBD  STATBS. 
By  John  P.  Putnam.    2  vols.  8vo.  calf;  3/.  lot. 

DIOBST  OP  THB  OBBBBAL  LAWS  OP  THB  UBITBD  STATBS  ; 
With  Notes  of  the  Decisions  and  Dicta  of  the  Supreme  Courts  of  the  Union 
upon  their  Construction.    By  James  Dunlop.     Royal  8vo.  2/.  2r. 

BBIOHTLT'S  DIQBST  OP  THB  LAWS  OP  THB   UBITBD  STATBS* 

I789-1857.      Vol.  I.      2/.  2J. 

BBIOHTLT'S. DIOBST  OP  THB  LAWS  OP  THB  UBITBD  STATBS, 
1857-1865.     VoL  2.     31/.  6d. 

UBITBD  STATBS  DIQBST  OBIKIBAL  LAW. 
By  John  L.  Hanes.    8vo.  30*. 

DIQBST  OP  THB  BBPOBT8  OP  THB  UBITBD  STATBS  OOUBTS 
And  Acts  of  Congress,  from  the  Organization  of  the  Government  to  1 867.     By 
B.  V.  aud  A,  Abbott.    Vols,  i  and  2,  8vo.  36r.  each. 
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And  of  the  Supreme  Court  of  Errors  of  the  State  of  Connecticut.    By  T.  W. 
Waterman.     8vo.  2/.  2j. 
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THE   ST.  ALBANS  BAID   TBTATi. 
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